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PREFACE. 


FovK  fem  1»tc  imotI;^  elafwed  siaca  the  appeanncs  of  dte  firtt 
|iart  of  this  work,  wuch  is  now  oiend  to  die  public  in  its  coo»- 

In  coofiakig  k  to  ki  prasent  dimenuona,  care  has  been  takea  to 
omit  nothing  which  is  necessaiy  to  the  eludiiation  of  so  cotnpr»* 
beasive  a  sul^ect,  and  a  peat  mass  of  matter  has  been  necoMahly , 
eomprcMcd  into  as  small  a  space  as  its  nature  aUows. 

A  ceitain  inequalitr  will  be  observed  in  the  nttmber  of  the 
sections  devoted  to  diaercnt  subject* :  this  inequality  is,  howvrer, 
iMentioii^  and  doaewidi  the  riew  of  roidering  cuar  tiie  moiE 
disputed,  and  the  mora  inqtortant  points  in  Roman  jurisprudaice, 
wfaaie  tiich  ^ffpaatei  w^iiinte.  On  the  other  hand,  those  about 
whick  di««  exists  fode  or  no  doubt,  have  been  contracted  a 
■uch  as  in  compitible  with  clcanMss.  Again^  ttreis  has  been 
laid  on  thoM  parts  of  die  wbjcct  which  involve  principles  stifl 
*ooog^*sed ;  while  tfav  more  epMmeral  portions,  apphcabls  tniy  to 
the  then  MEUe  of  Byzantine  society,  have  bocn  reduced  to  a 


The  repetititeia  obserrabk  tfarot^jhout  the  work  have  been 
■otrodnced  in  order  to  rendn  the  particuW  branch  of  the  subjea 
under  coosideration  clear  to  the  reader,  without  subjecting  ium  to 
^  incoaveiiience  of  frequent  refeioice  from  one  v<wmie  to 
aBQtber.  Thus  it  occurs,  thu  Acts  are  occaiionaliy  represented 
froBB  diffiumt  and  appropriate  points  t^  view,  in  order  to  the  better 
ehtdduion  of  the  muter  under  considoation.  The  dtles  on 
contncta  and  acdoa*  •■«  instances  of  this  method  of  treating  the 
subject.  In  the  Iwmer,  the  actions  auiIicBUe  to  each  individual 
contract  are  shortly  alluded  to  under  that  head,  and  more  Aillr 
devel<q>cd  under  actions  wh«e,  on  the  other  hand,  the  contract  is 

ri  shortly  recapitulated,  in  order  to  show  the  [Hinciple  upon 
h  the  aotioa  is  based.  Thus,  cause  and  e^t  will  always  be 
found  together,  mthout  necessarily  involving  reference,  the  object 
being  to  make  each  title  complete  in  itself,  and  each  independent 
of  tM  other. 

The  criminal  law  has  been  coofinod  to  the  narrowest  limits,  for, 
as  it  is  based  on  decrees  erf'  liu  Senate,  and  imperial  constitutions, 
it  involves  no  very  valusd>le  principles.  In  the  Pandects  the  space 
dedicated  to  it  is  comparatively  small ;  in  the  Code,  on  the  odtet 
hand,  it  is  more  folly  treated  o£     To  follow  in  grester  detail  its 
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gradual  and  frequent  variations  would  have  been  both  useless  and 
unprofitable.  It  is,  moreover,  worthy  of  remark,  that  the 
Romans,  preferring  restitution  to  punishment,  a  verjr  considerable 
portTon  of  that  which  in  England  belongs  to  the  criminal  law  is, 
m  that  of  Rome,  included  under  civil  process,  of  which  theft  fur- 
nishes a  very  striking  example. 

For  his  historical  materials  of  the  criminal  law  the  author  is 
much  indebted  to  the  excellent  work  of  the  erudite  Professor 
Walter,  by  which  the  work  of  Heineck,  by  6ir  the  best  concise 
view  of  Roman  legal  antiquities  up  to  the  period  at  which  the 
former  wrote — has  been  inorcly  superseded.  The  arrangement 
of  Walter,  too,  is  to  be  preferred  for  the  subject  to  that  of 
Heineck,  who  follows  the  order  of  the  Institutes — certainly  not 
the  best  for  legal  andquities. 

The  canon  law  has  simply  been  noted  where  it  differs  from 
the  civil.  Generally  the  former  may  be  called  a  bad  paraphrase  of 
the  latter.  Often  devoid  of  principles,  or  founded  upon  those 
which  are  erroneous,  its  value  consists  chiefly  in  demonstrating 
the  fate  and  history  of  the  civil  law  since  Jusrinian,  while,  in  its 
composition,  it  resembles  the  Codex  rather  ^an  the  Pandects. 

The  author  cannot  close  this  prc&ce  without  acknowledging 
the  assistance  he  has  derived  from  the  works  of  that  excellent 
Jurist,  his  deceased  friend  and  teacher,  the  Right  Honourable 
ProfcMor  Thibaut,  of  Heidelberg,  who,  in  his  lecture  room,  was 
playfully  erudite— in  his  works  most  concise,  perspicuous  and 
convincing;  to  his  old  ftiend  and  school-fellow,  W,  S.  W. 
Vaux,  of  the  British  Museum,  ibr  the  valuable  information  he 
has  afforded  him,  particularly  on  the  coinage  of  the  Romans  i 
and  to  his  good  friends  G.  T.  Mowbn^,  of  Grangewood  and  the 
Inner  Temple,  and  Robert  Bumaby,  of  H.  M.'s  CustiHns,  for 
their  valuable  assistance  with  the  Inoex. 

Lastly,  the  author's  obliptions  are  due  to  living  and  deceased 
authors,  whose  works  have  been  used  in  this  Summary ;  they 
have  been  duly  acknowledged  in  notes  throughout  the  book,  but 
he  tenders  this  general  ap<^ogie  for  any  possiue  inadvertencies  in 
not  recog^ing  the  assistance  he  has  derived  from  their  learned 
labors. 

Had  the  author  been  guided  by  inclination,  rather  than  discre- 
tion, the  work,  instead  of  being  completed  in  three  volumes, 
would  have  swelled  to  five,  and  however  he  may  have  regretted 
having  had  to  contract  the  politico-historical  pomon  of  the  work, 
as  he  lias  done  in  (he  first  part,  he  is  now  convinced  that  he  has 
adopted  the  most  prudent  course. 

The  matter  thus  rejected  the  author  may,  nevertheless,  be 
tempted,  at  some  later  period,  to  embody  in  another  fbrai. 

THE  AUTHOR.     . 
Ttm^,  ijii  April,  1%$%. 
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ROMAN    CIVIL    LAW. 


TITLE    XXII. 

t  C>uauData — Empdo  c 
t-reanm — Redtdbitia — Mon— Lit! 
in  Dion — PicCum  Commiaarium — Dc  RctTaveDdcndo — Raernd  Dominii  et  RnemOt 
HypothccB — ProdmiKca  Quibui  Modii  Tollitnt  Emnda  Veadido— Acdo  Empo  cl 
Tendic) — PcrdmenlB — Locado  Condaetio — Pahllci— PriT«t» — Pcono  Menii  Rcdina 
— Una  <t  Dtmanni — Rdocatio — Snblocado — Qubu  Modii  ToUicui  Locatio — Acdo 
Loud  et  Condocti — EmphrCcuu— Jiu  EmphytcuDcum  CaaoDO — Aclioiia  Eniph}lcu- 
dari>— CoDlnctin  Super£curiiu— Ini  Snpo^diiium— Udla  in  Rem  Acdo — InCct- 
dicnnD  ic  Sopoficidw — Sociitu  — Qiuanulu— Q^bu*  Mndli  FiaitDr — Acdo  pro  Sock) 
— Mwluam— NegodomiD  Gadu— MudMum  Quuloplcx— q^ibui  Uodii  Fmitiir— 
Adagintio — Acdo  MandMi — Pmlleli  tluDugbMC. 

S  »634. 
Thb  next  Bpeciet  of  contract  which  comes  under  observation  is  obnpdoneiH 
the  obligatia  ix  canttnsu^  termed  "  consensual,"  not  from  its  re-  eonKow  «- 
quiring  consent  (for  that  is  an  indispensable  ingredient  in  all  con-  J^j'^^^ 
tracts),  but  from   mere   consent  being  sufficient  to  its  validity 
-without  any  further  formality ;   whereas,  to  constitute  a  cc»itract 
a  "  literal"  one,  it  is  necessary,  that  the  terms  of  it  be  reduced 
to  writing,  as  a  matter  of  evidence i  to  make  it  a  "real"  one, 
porformance  by  one  of  the  contracting  parties  is  required, — and 
to  render  it  a  "verbal"  one,  that  a  certain  settled  form  of  words 
be  pronounced  by  both  the  contrahents :  hence  it  results  that  the 
"consensual"  contract  is  the  simplest  of  all,  since  tacit  consent,  or 
cts,  has  a  binding  effect. 
;ui$h  pacta  dt  iniunda  contractu  Diiferfnim 
facts :  thus,  the  pactum  dt  ven-  p""  d*  coatn- 
et  venJitiof  for,  in  the  first  case,  '^'"'"■ 
vhich  comes  into  the  latter  cate-  con»eii»u»i  coa- 
ts added  to  it :  thus,  the  Roman  tncn  mi|hc  b« 
:  dc  cmtrabtndo,  except  such  be  ^'^'"'  ^ 
I   of  a  stipulation,  or  as  pacta  *     ***• 
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aJjtcta  to  odier  contracts.^  In  Gennany,  however,  the  case  ii 
ouicnrise. 
Throufhiicati,  The  Consensual  contract  may  be  concluded  bjr  persons  at  a 
M  by  ktt.  distance  from  one  another,  by  letter  or  message,  or  in  the  presence 
of  each  other,  as  at  an  auction,  by  nodding  or  winldng  to  the 
auctioneer,  or  indeed  by  a  tacit  consent  presumed  Iroin  acts.* 
The  distinction  between  these  different  contracts  is  chiefly  im- 
portant with  respect  to  the  remedy  and  its  nature,  when  it 
becomes  necessary  to  enforce  them  by  legal  proceedings. 

§  1635. 

CoiMeaaui  co>-  All  these  contracts  are  then  mere  btHa  fidtt  negttia^  because 
bras  G^'»^  ^^y  '^E'rd  no  solemn  form  of  words  j  whence  it  fidlows  that  they 
gotu.  are  ruled  by  equity,  which  does  not  so  exactly  adhere  to  the  letter, 

rather  than  by  strict  law,  which  necessarily  does  so.     When  this 
Po  nof  bcconK   contract  is  reduced  to  writing,  the  party  is  said  in  scriptts  centra- 
^'^'J^*^  biriy  but  the  contract  is  not  the  more  x  literal  one  for  all  that, 
Mini^         ^'^  evidence  is  admissible  to  prove,  that  die  wridne  contains  a 
departure  from  the  verbal  agreement,  inasmuch  as  the  obligation 
arises  out  of  such  agreement ;  hence  they  do  not  enter  into  a  literal 
contract  who  agree  orally,  and  whose  oral  agreement  is  reduced 
to  writing  for  the  sake  of  subsequent  proof,  unless  mdeed  there  be 
evidence  of  its  being  in  iact  a  literal  contract,  viz.  in  tcriptisy  pro- 
perly so  called,  ana,  therefore,  not  a  mere  oral  one.     Thus,  as  a 
general  principle,  the  agreement  is  only  to  be  taken  as  a  means  of 
proving  the  conditions  of  the  bargain.*  And  special  evidence  must 
be  adduced  to  prove,  that  the  intention  of  the  parties  was  to  con- 
tract in  scriptit. 

%  1636. 
The  fwT  con-  The  elder  Roman  law  acknowledged  four  species  of  consensual 
rfth^eidCT^"  '^oiO'^cts ; — emptio  vindttlty  bargain  and  sale ;  keatia  eoTtductia^ 
Roman  law.  letting  and  hiring ;  lacitlasy  partnership ;  and  mandatum^  commis- 
sion ;  to  which  the  Emperor  Zeno  added  a  fifth,  tmpbytauis. 
EmpdoctTu-  Of  these  first  is  the  emptis  et  veiidilie,  or  bargain  and  sale, 
"""i^"*"' "'  *'*'^'*  ""'y  ^  °f  public  or  of  private  authority.  In  the  first  case, 
^bhModo  ct  tiic  auction  was  termed  tutbajtatie  ;  in  the  latter,  more  properly 
aactio.  auctiaf  although  the  latter  term  is  not  properly  applied  exclusively 

to  sales  by  private  individuals.*    In  the  case  of  an  estate  being 

'  C'  4i  54)  1)  Miulaw  [Jcnn)  n  ^uk.  coiuo^  inrit.  fat,  contncd]  ^  5,  coU.  dub 

<jBim  pniRGto  iccuntiii, Hnt. dbk  it  ftu  tom.  i,  p.  633. 

ae  iota.  rcr.  luin  (lien.  ^  S)  dc  contr.  '  I.  3,  ij. 

cmt.  yeai,  c  1,  p.  m.  t,  tn-t   Beriich,  '  Hobet,  pcalec.  ad  Pin.  tit.  de  ccoti. 

pirt  I,  ch.  143  ;  lel  vi<te  mcbar.  id  Trtut-  cmpt.  rend.  ^  j  )  Stnrk,  ciut.  concr.  kcc 

let,  ToL  i.  chip,  at,  14,  7 1  lit.  A.  Sttjk  t-S,  f  a ;  Pud  tom.  x,  ol*.  5*. 

■d  Lautertach,  tit.  de  contr.  Bmt  Tend.  *  Hopfncr  em  in  itidnf,  {   S61,  that 

Tcrb.  difTciati  Ludoricj  in  ul.  diiC  jurid.  subluititio    applies    to  jminDTcablet>   ukd 

cod.  tit.  din.  7  i  Thoiuat,  din.  de  iilid.  luctio  u  moveible*.     Thi>  ippcan  to  b«  1 
mere  thenyj  unwpported  hy  auihority. 
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puUicly  loM  in  Ut  tntirtty  by  the  State,*  pursuant  to  a  (cntence  of 
condemiution  or  of  proscription,*  to  satisfy  the  claims  of  the  State, 
srising  out  of  an  illegal  transaction,*  the  prxtor  having  assigned  it 
to  the  qucstor,*  this  latter  sold  tbt  wbele  in  oni  Itt  to  the  highest 
bidder,*  termed  ttetor ;  and  hence  the  transaction  iietU,  which  con-  The  purefaucr 
ferred  oa  the  purchaser  the  daminium  quiritianum^  t(%ether  with  the  termed  Nctor 
a|>ecial  interdict,  termed  intrrdietum  jfrfm«m,^.to  enable  him  to  ob-  13"!^ ''"'yt 
tain  possession  of  the  property  in  virtue  of  the  sale  being  lub  hattd.'  tai  ince^^ 
The  sector  was,  however,  under  the  obligation  of  assuming  all  mu. 
liabilitieso  attaching  on  the  purchase,  .  The  purchaser  then  sold 
bis  baigaia  in  detad,  either  by  private  contract  or  by  public  sale, 
OKtit,  but  not  of  public  authority,  to  whomsoever  would  buy. 
This  may  be  termed,  though  somewhat  paradoxically,  a  private 
public  sale,  for  the  word  public  does  not  apply  to  the  manner  of 
sale,  but  to  the  autbtrity  under  which  the  sale  is  efiected  :  thus, 
when  the  State  sold  individual  things  it  was  termed  auetit^  in  con- 
tradistinction to  subbastatioj  which  was  the  sale  of  an  entirety^ 
—such  was,  nevertheless,  a  vtndstit  fubUca ;  but  if  an  individual 
sold  die  same  things,  it  would  be  a  vtnditia  privata  pMbliei  factoy 
and  though  it  mi^t  be  termed  an  auctity  could  never  be  deno- 
minated a  tuhhailatio. 

An  inheritance  which  had  lapsed  to  the  State  was  sold  according  tIm  bend, 
to  the  same  principles,*"  and  the  btreditalii  petitia^^  passed  to  the  ?■="'■  F'";'  ^ 
tnuchaser,  as  in  the  other  case  the  interdict.     The  public  sale  of  toittnu  add. ' 
Ponenna's  property'*  affords  an  example  of  the  ancient  usages  in 
such  cases. 

§  1637- 
The  contract  of  bargain  and  sale,  emptio  et  venditioy  is  defined  [>e&iiii<ui  of 
in  the  Institutes*'  as  antraetus  juris  gtnliuin  itio  eonstniu  imtut  ^j^"*"*"' 
fw  venditor  obligatur  ad  rem  tradendam  et  emptor  adpretium  dan~ 
dum.     Hence  it  is  evident  that  this  contract  contained  three  re-  Reqninta  of 
quisitcs  :  and  iirstly,  a  merx,  or  thing  to  be  sold,  and  therefore  an  ''"'  e™"*"— 
object  legally  capaole  of  sals  ;  secondly,  the  ansensusy  or  consent  „,,  jncdum. 
or  the  contracting  parties ;  and  thirdly,  a  prttiuntt  or  price  mu- 
tually agreed  upon.     Thus  another  succinct  definition   may  be 
given,  viz.  that  emptia  et  venditto  untractus  est  consensualis  dt  re  Secoad  iirSni- 
pra  certa  pretie  alter!  tradendS.     The  bargain  and  sale  is  then  *■">- 
perfect  as  a  consensual  contract,  if  the  contracting  parties  do  not 

■CL  7,  7s,  to,  t  ■)    I-  »,  191  V  li  •V«m>    it    re    not.    1,    10;    Gihi^ 

Gwi,  3,  1J4.  J,  Soi  Tide  n  ^  i^'T'ig  I  ^  op- 

*  Qc  pro  Sac  Anwr.  43.  ^  Oaa,  4,  146, 

■  Ut.  }S,  jt,  60 ;  Cic.  pro  RiUr,  4.  *  Cc  PMIipp.  «,  16 ;  PtOiu  t.  huDr. 

*Ut.  cod.  Cic.)nVerT.s,  i,3o;  hence  *  Uncon)  in  Veit.  1,  1,  S3,  p.    177) 
Ac  Bm  bona  pabrice  ptaicderi,  ia  Ing.      Onll.  P.  48,  >],  t,  }. 

AdL  rcpetniuL  lin.  9  (Hanbold,  manum.  "  C.  4,  3;,  i. 

^  75)1  ft*  1.  StrtiL  c  17.  "  P.  5,  J,  14,  pr. 

*  (Ascon)  Qc  in  Ven.  t,  l,ia,  x],  p.  '*  lj«.  1,  14 j  t^onyi.  j,  34. 
17a,  177;  OitU.  CSe.  jm  Roic.  Amer.  >.  "  1.  3, 14. 
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£trthermore  agree  that  the  contract  shall  not  be  converted  into  a 
litbral  one  by  the  ttrms  bcine  reduced  to  writii^  »  teriptiiy  with 
die  usual  fonnalities  required  d}'  that  cootract* 

J 1638. 

The  Snt  re-  The  first  requisite  of  the   consensual  contract  of  emptia  tt 

qnUteof  thk     vtnJittp  is  a  nurx,  or  objea  to  be  transferred  by  the  seller  to 

^^^      *       the  buyer,  and  the  first  great  requirement  is  that  it  should  be  in 

ctmmtrtit.,  that  is,  capable  of  being  freely  bought  and  sold.     Sui>- 

posing  such   to  he  the  case,  it  matters  not  whether  it  he  an 

wiiitouybe     immoveable  or  a  move^e,  corporal  or  incorporeal,  ejcittent  or 

■  max.  non-existent,  certain  or  uncertain,  the  proper^  of  the  vendor  or 

of  another ;  thus,  a  horse,  a  right  of  action,  servitude,  or  a  thing 

to  be  acquired,  or  the  acquisition  whereof  depends  on  chance. 

Emptionlad-    A  vendor  may  sell  his   chance  of  acquiring  something  termed 

quirendz  m-      ffnptio  rti  adqtiirtHiLt  inctrta  j  raie  may  sell  to  another  that  which 

he  may  acquire  by  a  throw  of  the  dice,  termed  etaptia  alea,  or 

jactio  retiif  by  buying  of  a  fisherman  whatever  he  may  or  may 

not  take  by  the  next  cast  of  his  net  t  the  captus  aviHtn  may  be 

concluded  with  a  fowler  in  like  manner.     Similar  is  the  empti* 

mitsilium,*  or  purchasing  of  one  whatever  he  may  catch  on  money 

being  thrown  among  the  crowd,  as  was  the  custom  at  certain 

elections  and  festivities. 

Emptio  rei  A  purchaser  may  buy  of  a  farmer  the  fiiture  crtfp  of  a  certaib 

fuiuia.  field.     Wine  which  may  grow  the  tMuit  year  on  a  certain  vin^ 

yard  may  be  bought  at  so  much  a  pipe ;  or  a  certain  price  may 

be  paid  irrespective  of  quantity  or  quality,  and  the  price  would  he 

due  though  nothing  grew,  or  for  whatever  did  grow.     In   the 

Spei  ni  tftnot,  second  casc  the  bargam  is  termed  an  empth  ipei  t  and  in  the  first 

and  last,  trnptte  rei  sperate^  which  all  such  bargains  are  [resumed 

to  be  in  cases  of  doubt. 

indcUti.  The  cession  of  rights  of  action  being  legal  in  the  Roman  law, 

the  right  of  A  to  recover  a  debt  due  by  B  may  be  sold  to  C  ;  and, 

by  a  parity  «f  reasoning,  a  rig^t  to  a  service,  to  tithes  or  right  of 

chase,  to  an  inheritance  tmpiit  harediiaiii^  may  be  in  like  manner 

nm  HID  hen-  transferred  by  bai^in  and  sale;  but  not  the  inheritance  itself, 

dintk  for  that  is  a  pactum  laceesiorium,  and  therefore  prohibited.' 

Ra  ■iienc.  With  tespcct  to  the  sale  of  the  property  of  another,  it  may 

be  effected  subject  to  the  right  of  vindication  by  the  true  owner 

before  the  expiry  of  the  period  of  prescription. 

Now,  if  both  the  vendor  and  purchaser  be  aware  that  the  object 
is  the  property  of  a  third  person,  and  conclude  the  bargain,  it  is 
Bona  am]  mala    a  case  of  mala  ^Jes,  which  places  them  in  the  position  of  thieves  ; 
Aittiaaia.      jjut,  on  the  other  hand,  they  may  not  be  aware  of  the  ^t,  and 
act  with  iaiia  fidts.     The  seller  may  believe  he  has  been  com- 
missioned by  the  owner  to  sell,  or  fancy  he  is  rendering  him  a 

'C  4,  II,  17)  P.  11,4,4.  'PI.  11.4  "8.  '»■  •%  1514,11.  pp. 
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good  office,  and  tbe  purchuer  that  the  Tendor  wa*  ulling  hit  own 
pFopem ;  and,  on  die  odwr  hand,  the  vendor  nuy  believe  he  is 
telling  nil  own  proper^,  and  the  purchaser,  though  he  well  knows 
it  to  beloi^  to  another,  but  may  believe  the  vendor  to  be  duly 
authorized  to  teQ,  and  in  such  case  the  bargain  will  stand  good.' 

5  1639. 

Certain  thm^  are  incapaUc  of  purchase  and  tale ;  dnis,^  rei  Prohlbiud  coq- 
ixHneUgyOt  things  that  have  perished  or  were  »ot  ia  existence  "cnrfemptio 
at  tbe  time  of  the  bargain,  can  not  be  sold  j  neither  free  per-  *  ™'  '*°' 
tons,  or  res  Jivhti  jyrii^  lacrit  and  rei'tgiosa,  although  ModestbuB 
lays,* — ^Mf  Mtsdens  kca  sacra  vtl  religiosa  vtl  puhiica  pre  privatU 
amtfaravtty  Uat  tmftio  nm  Utuat  tx  tmfta  tamtn  adaersus  vendi- 
ttrtm  exptrittttr-,  at  cmsapidtttr  ipiad  intrrfiiit  tjus  tu  detiptrttitr. 
Thh^  contraband  to  enemies,^  as  Brms,  &c.  hfimdus  iataUs.* 
Thit^  bdonging  to  the  State  could  tmJy  be  tola  by  the  Stale. 
Tbe  contract  of  sale  of  stolen  things,  if  both  be  aware  of  the  &ct, 
n  vitious,  but  tf  the  buyer  onty,  then  the  contract  is  valid  <]uoad 
Um  alone — if  the  seller,  then  both  arc  bound  by  it ;  the  reason  of 
this  distinction  is,  if  the  buyer  knows  that  the  thing  it  stolen,  he 
can  onh  receive  it  tmrpittr.,  but  if  the  seller  only,  he  is  bound  to 
fiilfi]  his  contract,  which  is  therefore  binding  on  both  parties  ] 
ind  if  tbe  buyer  be  aiterwards  deprived  of  it,  uie  seller  must  make 
bim  compensation.  Rts  JiligtBstg,  or  things  pendtntt  Uu^  till  Uie 
prc^cr^  is  them  be  decided,  xk  unsaleable. 

%  1640. 
Certain  persons,  from  reasons  of  public  policy,  are  forbidden   Penan  pm- 
to  trade  with  each  other.     The  magltlratus  previndaltt  can  buy   *""'>'»«'  i^ 
nothing  but  necessary  provisions  and  aniclcs  of  dress, — nor  soldiers   J^JJ^   ■'" 
within  their  government  estates  in  the  provinces  wherein  they   M»pttavat, 
are  eaniBonea.*    A  guardian  can  only  under  certain  restrictions   piMincuio. 

Srcnase  tbe  property  of  his  ward,  in  rem  suam  auctor  fiiri  ntquit,*   luu^'delw^ 
erks  in  orders  are  forbidden  to  trade  at  all  by  the  Canon  law.^ 
All  upon  the  supposition  that  the  consent  of  the  vendor  may  be 
unfairly  controlled  by  the  position  of  the  purchaser. 

A   physician  cannot  enter  into  a  bargain  for  the  curs  of  his   phjrnetuu, 
patient.*      Noblemen   and    capitalists^    cannot    carry  on    retail 
business.     Man  and  wife  cannot  buy  from  each  other,  on  account 
of  the  unity  of  person,'*  and  the  supposition  of  undue  control. 
Generally,  however,  all  persons  may  contract  bargain  and  sale 

■  P.  18,  I,  iB,  Ulp.  imn  iGaiti  dbtnlieK  *  P.  44,  16,  9. 

facm  piME  nulli  dobititia  nt;  P.  ig,  1,  'Hapbicr,  ^  ill. 
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who  are  not  under  any  tpecul  legal  disibiiitjr  to  do  >o,  eidier  in 
.  respect  of  their  persons^  quality,  or  of  the  object  of  sale, 

§  16+1. 

The  consent  being  the  substance  of  the  contract,  it  must  not 
onlv  be  free  from  error,  force,  and  fraud,  but  must  also  be  pure 
and  declared,  for  die  sale  is  not  perfect  if  made  under  a  condition, 
until  such  condition  be  fiilfilled  j^  for  instance,  if  it  be  agreed  that 
the  bargain  is  to  be  reduced  to  writing,  *  or  the  thing  previousljr 
measured  out.*  The  sale  must  not  be  simulated*  or  irmueus 
in  any  material  respect ;  but  as  to  the  person,  if  a  fil.  firm,  or  ■ 
slave  make  a  bai^^  in  the  presence  of  the  father  or  owner, 
it  is  nM  a  question  of  what  they  diought,  but  of  vhax  the  odier 
party  thought  as  to  the  implied  consent  of  die  aucttr.* 

Foret  or  /tar  vitiate  a  baig^,  for  the  consent  must  be  free,' 
and  the  prxtor  can  ^ve  relief,^  unless  such  forced  sale  were  noade 
for  the  public  good ;  for  upon  uigent  occasions  husbandmen'  may 
be  forced  to  bring  their  com  to  market;  and  if  a  pid>lic  road*  be 
destroyed  by  an  eruption  of  the  sea  or  otherwise,  the  adjacent 
estates  are  compellable  to  repair  it. 

Fraud.,  lastly,  must  be  referred  to  the  contract,  of  which,  if  it 
have  been  the  cause'"  or  inducement,  such  contract  is  void  ;  if  the 
seller  conceal  internal  &ults,  the  contract  may  be  ardded  by 
rtdhibitioy"  for  there  is  always  an  implied  warranty,  but  extemu 
or  evident  defects,**  express  diemselves,  and  are  at  the  risk  of 
the  purchaser ;  and  with  regard  to  living  creatures,  the  defect 
must  be  sufficiently  grave  to  lessen  the  value  of  them,'* 

There  must  be  no  error  in  cerpore ;  thus,  if  the  &rm  of  one 
person  be  sold  instead  of  that  of  another,  the  bargain  is  vidous,** 
but  if  the  error  be  merely  in  the  denominadon  in  nemim  it  is  good. 
But  the  error  may  be  in  the  substance  or  matter;  thus,  vinegar 
may  be  sold  for  wine,  which  it  formedy  was,  or  an  alloy  of  gold 
or  silver  for  those  metals,  or  brass  or  lead  for  gold  or  silver,  or 
glass  for  z,  gem.  Here  a  cunous  dlfFerence  of  opinion  adses 
among  the  ancient  junsts.  Marcellus  holds  the  sale  to  be  good 
so  loi^  as  there  is  no  error  in  torptrt,  though  there  be  in  materia  ; 
but  Ulptan  will  only  admit  a  doubt  as  to  the  vinegar,  provided  the 
vinegar  were  made  from,  or  was  once  wine,  otherwise  he  thinks 
the  sJe  is  null,  and  wherever  there  is  an  error  («  materia^^  These 

Juesdons,  it  must  be  admitted,  smack  somewhat  too  much  of  the 
ispute  between  law  and  equity  by  the  Sabinians  and  Proculeians. 

'P.  Illl,  ?■  'P.  JO,  II,  ». 
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The  interpKOtini,  however,  doubtless  is,  that  one  party  may  innst 
that  wine  a  Ihrie  sour  is  vinegar ;  if  anymixtuFcofthe  metau  have 
uken  place,  die  sale  is  good  tf  the  thing  can  be  called  that  which  it 
was  represented  to  be ;  but  the  <]uestion  oi  quanti  minority  or  sub- 
•equent  consideration  in  the  price  on  account  of  greater  or  less 
poiiff,'  may  arise  on  action,  for  such  error  does  not  of  necessity 
atta^  exclude  the  presumption  of  consent :  *  tlic  same  is  the  case 
wiA  a  ttrmpta  pr*  virgint  vendita ;  the  sale  is  good,  but  an  action 
fies  to  dissofve  the  contract,  if  the  seller  allow^  the  purchaser  to 
itf  under  a  &lse  impression,'  for  in  all  these  contracts  it  is  a  ques- 
bon  of  hma  JStUs.*  The  rule,  in  fact,  is  this,  that  where  henafiits 
odiu  OD  both  sides,  a  compensation  is  to  be  awarded  for  defects 
of  quality;  but  where  there  is  ma/a /dVi,  the  contract  is  dissoluble. 
Tlat  question  rests  of  course  on  circumstantial  proof. 

%  1642. 

Tlw  third   ingredient  in  a;  consensual   contract  it  the  price,  The  pretinm  ■ 
frt&mit^  which  must  consist  in  picania  numerata,  and  not  in  an  °<f^>**n'  "- 
odiinge  of  one  commodity  for  another  :    this  great  question  ''■'^ 
was  settled  by  imperial  constitutions. ■    S^binius  and  Cassius  held 
thtt  the  frttmrn  might  consist,  according  to  consent  and  agree- 
ment, in  other  things  than  actual  ^coined  money  counted  out. 
Nerva  and  Proculus  thought  otherwise,  and  thnr  view  has  been 
confirmed.      An  exchange  penautatit  is   a  cmlraetus  innomina- 
ftu,'  and  consequendy  revocable,  which  a  sale  is  not ;  the  money, 
ai  observed  above,  must  i>e  counted  out  and  certain,  hr  a  bandftdl 
eS  money ypecunia  infolU  data,  must  be  held  a  permutatio,  not  a 
frttium.     Scbultmg^  holds  that  '<  all  the  money  I  have  in  my 
purse"  is  a  sale,  not  an  exchange,  but  this  is  doubtfid. 

Ptrmutatiof  as  before  observed,  is  a  contract  without  special  Pamutado. 
nune,  in  which  one  thing  is  g^ven  for  another,  as  money  for 
nooey,  com  for  wine,  and  is  not  perfected  by  cmttnt,  but  only 
by  the  actual  excbangtj>  for  from  a  contract  to  make  an  exchange 
BO  action  arises.  It  is  more  ancient  than  buying  and  selling, 
■Aich  is  money  for  goods,  but  there  is  nevertheless  an  affinin  m 
Acir  respective  natures  and  rules  as  to  delivery,  warranty,  occ, 
raaally  applicable  to  both.  In  exchange  the  purchaser"^  is  not 
utiivuishable  from  the  vendor,  neither  is  the  price,  nor  as  to  the 
■■rcbmdize  that  is  bought  or  st^d ;  the  word  swap,"  vulgarly 
used,  signifies  barter  or  the  exchange  of  one  article  for  another, 
■  a  coat  for  t  coat,  or  a  horse  for  a  horse,  or  a  horse  for  a  cow. 

>r.ti,i>io,*i4-  '1. 3,14."- 
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§   1643- 
aofthc      The  prtttum  mutt  have  three  requisites, — it  must  be  ^»/(Min 
!  muK    virum^justum,  and  cerium.     With  respect  to  the  first,  it  must  not 
^j^,  be  a  nominal  consideration,  for  then  it  i<  no  sale>  and   is  not 
^retium.  virum }  but  the  thing  aa.y  be  sold  at  a  cheap  rate,  if  near  the 

value,  and  such  sale  is  termed  vtndltit  gratiosa. 
pittiiuD.  The  price  must  be  jaitumy  which  may  be  legalty  fixed  bjr  law, 
or  conventlonaUt  hj  ^cement.  The  true  value  of  a  diuig  is  what 
it  will  sell  for  in  Uie  market, — Rii  tanti  va/et,  quanti  vtndi 
pettst.^  In  either  case  it  must  be  an  equivalent  for  the  thing 
bought.  The  first  is  always  in  a  measure  mjuitum^  as  confining 
free  will ;  the  latter  is  always  juitum-,  if  it  be  really  a  sale.  By  a 
c^institution' of  Diocletian  and  Maximian,*  whoever  has  ^eed  fiw 
a  sum  above  the  half,  may  require  that  the  seller  make  it  up  to  the 
true  value  by  additional  wares,  or  by  return  of  the  excess.  Rem 
majaris  pretU  st  tu^  vilpattr  tuut  miMorii  distraxerit^  humanian  eUy 
ut  vel  pritium  U  rtsUluentt  emptariiuij  fundum  vtnwidattcm  rtci- 
piaSy  auctmlatt  judicii  inttrcedenlt ;  vel  ii  tmptar  elegirtt  qtad 
dttit  juste  pre f to  recipiai.  Minus  aulem  prettum  esse  videtur^  si  rue 
dimidia  pars  veri  pretli  jeluta  sit.  Here  the  quesdon  arises  as  to 
what  is  the  lesion  above  half.  The  seller,  it  is  agreed,  is  damni- 
fied when  he  has  not  received  half  the  true  value ;  the  purchaser, 
then,  is  surely  aggrieved  in  the  same  degree  when  he  has  paid  more 
than  double — some  think  more  than  half  as  much  a^un,  but  in 
this  there  is  no  analogy. 


Omhalf' 
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This  rule  appears  not  to  be  extendable  to  other  onerose  con- 
tracts, for  Hermogenian,'  who  lived  subsequently,  says, — et  idee 
pnetextu  minoris  pensionis,  locatiane  fact^f  stuuHus  dolus adoersarii 
probari  possit^  rescind!  lecatie  nan  potest ;  hut  it  is  well  to  observe 
here,  that  it  is  a  question  of  rescinding  the  contract  only,  not  of 
compensation,  the  choice  of  which  was  permitted  in  the  above 
law. 
Ceitntnpicdaiii.  Lastly,  the  price  must  be  certain.  The  bargain  is  bad  if  the 
fixing  the  price  be  left  to  one  of  the  parties,*  but  an  arbitrator 
may  nx  it  as  between  them,  if  he  be  agreed  on  by  Eioth,  for  therein 
is  Uie  consent  i  but  even  this,  tf  impeachable  for  partiality,  may  be 
rescinded.*    We  have  already  seen  the  price  may  be  fixea  by 

>  P.  j6,  I,  I,  i«.  '  P.  iS,  I,  35,  V  !• 
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law  1  $0  it  also  may  be  by  custom,  as  market  price,*  which  it 
certain  at  the  time,  and  must  be  paid  in  money  certain  and 
counted  out,  pretium  in  numerata  peatnia  eensisttrt  atbtt.* 

§  1644. 
In  buying  by  measure,  the  price  may  be  agreed  on  in  detail  Picdtunad 
ad  mtsuram,  or  m  gross  per  avtrnomm^  at  so  much  per  bushel  for  ''"•"'™'  P" 
the  com,  or  at  so  much  for  the  whole  heap,  in  which  latter  case 
either  the  heap  is  warranted  to  contain  a  certain  quantity,  restric- 
Ihe, — if  so,  tiiat  quantity  must  be  dchvered,  or  more  if  the  heap 
contain  more, — or  for  about  such  and  such  a  quantity,  in  which 
case  there  is  no  warranty,  and  the  purchaser  buys  at  his  own  risk, 
li  itiimerus  guantitatum  dtmanslrativt  indicatur. 

§  »645- 
Alter  consent  and  agreement  as  to  the  price  of  the  goods,  the  Forfeit  of  cfae 
vendor  can  avoid  the  contract  without  consent  of  the  purchaser,  ""^ 
or  this  latter  without  consent  of  the  vendor,  but  if  so  he  loses 
Ins  trrba,  or   earnest  given  to  bind  the  contract,  jw»J  airhse* 
immHe  datur  argumentutn  est  emptionis  venditinnii  csntracta^  which 
is  retamablc'*  on  payment  of  the  price,  or  may  be  considered  as 
part  thereof.     If  the  buyer  ^ve  something  in  earnest  that  he  will 
hereafter  be  the  chapman,  be  may  refuse'  to  perfect  the  agreement 
on  forfeiting  his  earnest,  or  the  vendor  on  forfeiting  double  its 
value  i   lor  as  the  agreement  was  perfect  before,  it  can  only  be 
rescinded  muUa  consensu.* 

%  1646. 
There  are  two  remedies   to  meet  these  cases.     The  one  is  RcdhiUdo 
Entirely :  here  the  vendor  "^'^  '^ 
on  them,'apd  is  bound  to  ™° 
»e  defects,  which  would 
supposes  a  guilty  know- 
return  of  so  iriuch  of  the  Acdoqauid 
ifixrts  which,  had  the  pur-  i>;"x™""^«^ 
jght.      1  he  law,  indeed,  ^j^ 
,  expressed  by  dolus  bonus 
U»  tmptianii  tt  venditianis 
;oii«,"  but  not  misrepre- 

'  '■  3. 14.  pf- 
'P.  1,14,48. 
'  P.  10, 1, 13,  s  w- 
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§    1647. 

MiHi,oraeliiilt      If  the  buyer  delay  payment,  i.  *.,  is  in  mara^  the  law  recom- 
in  piyment.       penses  him  by  a  fixed  interest  for  the  money.'     This  is  due  in 
"thair^ic-      *''cc  cases :   By  express  covenant  j    By  litii  contettatio.,  where 
livery  iccordiag  there  was  no  covenant ;  From  the  nature  of  the  thing  sold,  as 
10  conmct.         when  it  yielded*  mean  profits  before  payment  of  the  principal  sum, 
which  appears  to  be  a  compensation  for  mean  profits  rather  than 
interest  for  delay.     When   wines^  are  sold  and  left  in  custody 
of  the  vendor,  in  defeult  of  payment  the  purchaser* bears  the  loss 
of  a  fell  in  the  market ;  for  the  vendor  may  detain*  the  goods  till 
the   price    be    paid,  and  the  purchaser  may  refuse  payment  till 
securin'^  be  given  to  make  a  title  good,  if  it  be  questioned.      And 
if  a   time    and    place*^  for  the  delivery  of  the  wines  have  been 
appointed,  such  price  as  they  would  have  fetched  at  the  rime  and 
place  agreed  on  ought,  on  failure  of  delivery  according  to  con- 
tract, to  be  returned  in  lieu  of  them. 

5 .648. 

Deiiverr.  The  purchascf  is  bound  to  pay,  and  the  vendor  to  deliver,  nor 

Rrdproui  oUl-  jj  (j,^  property  transferred  until  the  vendor  be  satisfied  where  the 

fod'punbiaer.*"  dealing  IS  for  ready  money,  nor  can  the  buyer  bring  his  action  ibr 

Cuh  uid  cndic.  the  thing  till  he  have  paid,  nor  can  the  seller  bring  an  action  for 

the  price  till  he  shall  have  delivered,  or  shown  himself  ready  and 

willing  to  do  so  i  for  if  he  do  he  will  be  met  with  the  exeeptit  ret 

vendittf  nte  traJttiB.      If  the   purchaser   have   credit,  n  fiJtm 

habetj  and  is  in  bana  fide^  he  becomes  owner  before  payment.     As 

this  is  a  contract  mutually  advantageous,  the  culpa  levis  applies  on 

both  sides. 

§  1649. 

Acddmoi  If  the  object   after  bargain    perish  per  camm   in   possession 

^^S'""^     of  the  vendor,  the  purchaser  must  still  perform  his  part  of  the 

"^"'  '     ■    contract,  provided  the  loss  arise  not  out  of  an  old  defect  j  and 

here  it  is  supposed  that  the  three  requisites, — consent,  ware,  and 

price,  have  been  complied  with.     With  respect  to  consent,  if  the 

thing  be  to  be  bought  conditionally  on  tasting  it,  till  this  be  done 

the  bargain  is  not  perfect,  and  the  vendor  wul  be  the  sufferer  by 

loss.      This  is  the  case,  too,  with  such  articles  as  consist  in 

weight,   measure,  or    number,  and    consequently   have    to    be 

weighed,  or  measured,  or  counted  out,^  for  here  the  vendor  bean 

the  risque   of  accident ;   as  also  when  an  arbitrator  has  been 

appointed  who  has  not,  at  the  time  of  the  accident,  pronounced 

the  price. 

'P.  18,6,  (9-  'p.  iB,  6,  iB,  i  I. 
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§    1650. 

Evktian   belongs   generally  to   contracts,   and   signifies    *'  to  Eviction  in 
establish  a  rajht."     Tne  defendant  in  tbis  case  is  said  tvietianem  e»p«»et»eo- 
pr^tari.    The  common  definition  of  ablatio  rei,  therefore,  does    ^'*' 
not  always  apply.     A  may  evict  a  thing  which  was  never  in  his 
*  n :   when  A  buys  what  is  in  the  possession  of  a  third 
t  whom  A  brings  his  action  and  loses  it,  A  is  evicted 
n  sense  of  the  term,  although  A  was  never  possessed. 
Eviction  may  arise  from  the  nature  of  the  transaction ;   Be 
Inuided  on  a  special  contract ;  Or  arise  from  the  fraud  of  another. 
In  the  first  case  some  one  tacitly  or  expressly  promises  to  transfer 
tomechin|  to  A  which  is  in  the  possession  of  a  third  party,  who 
Anies  this  right  of  transfer;  hence  it  may  arise  out  of  a  sale,  TniuAr of  prv 
ezchai^,  gift  by  way  of  [layment,  division  of  a  common  pro-  per^inthe 
perty,  hiring  (as   when  thfeviction  takes  place  before  expiry  Jtw7^».  * 
of  Ox  tenn),  gift,  or  promise  to  give  a  genus,  as  a  horse,  which, 
after  delivery,  turrS  out  not  to  be  the  property  of  A. 

The  second  case  is,  where  A  gives  a  thing  without  previous  pro-  wiun  did  in 
mm.    Among  the  Rbmans,  this,  being  clad  tn  thefbrmof  astipu-  the  form  of  ■ 
hiicm,  involves  an  indemnity  of  double,  triple,  or  quadruple  the  '"''    """■ 
VOtdl  {stipulatia  dupla  tripta  sdltcet   astimationii^  by  way  of 

The  third  case  is  founded  on  fraud,  as  where  a  person  alienates  inuMtoriiaud. 
dut  which  he  knows  does  not  belong  to  him.* 

§  .651. 

In  order  to  obtain  an  eviction,  a  iitis  dtnunciatie  is  required,  Litiidcnunciitia 
which  is  in  the  nature  of  a  notification  to  him  who  is  liable  to  in-  "«"•>  » 
^emnify  the  party  for  loss  In  case  judgment  be  for  the  plaintiff,  and  "  °*^' 
cillji^  upon,him  to  assist  the  dcfendent ;  for  if  this  be  omitted,  the 
i^t  of  regress  against  such  third  party  is  lost,  at  least  where  the 
case  is  not  so  dear  that  the  defendent  has  in  fact  nothing  to  urge.* 

%  "652. 

JJdictio  in  diem*  is  a  contract  ancillary  to  the  chief  contract,  Addictioio 
hf  which  the  vwidor  is  allowed  to  sell  the  thing  elsewhere  if  within  *'''""  "  'PP"" 
a  Bated  time  he  can  do  so  more  advantageously.     This  contract  "■""*""""**■ 
b  understood  in  auctions  till  the  last  bid  is  made,  and  may  be 
tidier  suspensive  or  resolutive*  (dissolutary) :  its  operation  is  as 
it^ws.     If  a  better  offer  occur  within  the  time*  the  seller  can 
withdraw,  but  If  there  be  more  than  one,  they  must  agree  :^  that 
is  to  be  understood  to  be  a  better  offer  which  presents  ever  so 
bde  extra  advantage,'  but  not  an  equal  sum,  with   the  extra 

'P.1I.1,  J,  pr.i  p.  .8,4,5  S;.P- 

'p.  iS,  1,  ii.in  p.  tg.i,  13. 
'I>.i8,i,4,  56j  p.   iS,  1,5,  414, 


'  P-  39.  S.  '8.  ^  3- 
■P.i9,....,%iJiP..,,«,S5,5 
no.  Ola.  tom.  %,  on.  j  5, 1  ■  5. 
•P.ll... 
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advantage  to  the  vendor  of  the  mesne  profits.'  If  the  contract  come 
into  operation,  the  object,  together  with  all  its  increments,  can  be 
demanded  back  i'  the  same  obligation  applies  to  the  plaintiff  if  he 
have  received  any  thing,*  and  the  object  is  recoverable  even  if  in 
the  hands  of  a  third  party  whether  the  candith  be  tuipemiva  or 
reialutha.  It  depends,  with  respect  to  the  other  contracting 
party,*  oil  the  will  of  him  who  made  this  arrangement  for  his  own 
advantue  whether  he  will  accept  or  not,  as  in  auctions,^  such 
better  offer.*!  Qn  the  other  hand,  the  first  contrahent  has  the  pre- 
ference, if  he  will  give  as  much  as  the  higher  bidder  j^  and  if  he 
fear  fraud  or  collusion,  he  may  ascertain  the  truth  by  oath." 

The  pactum  commisiorium  or  //*  commissoria^  is  not  merely 
applicable  to  bargain  and  sale,  but  to  ftcher  contracts  also  ;  but  the 
law  has  only  developed  its  operation  in  the  cases  of  contracts 
of  pledge  and  sale.  By  this  generally  is  to  be*  understood  a  con- 
tract by  which  the  contrahent  will  suffer  some  loss  if  he  do  not 
perform  his  obligation  within  a  certain  timt ;  and  particulaiiy  in 
respect  to  sales,  if  he  lail  to  pay  at  a  stated  period :  in  this  case  the 
contract  may  be  made  resolutive  or  suGpensive,>°  though  this  latter 
is  seldom  contem plated, >*  As  soon  as  the  buyer  is  behindhand'* 
without  default  of  the  seller,'*  this  latter  can  if  he  choose  put  an 
end  to  the  bargain,  or  forego  his  right  by  receiving  tacitly  the 
price,'*  judicially  or  extra-judidally."  The  purchaser  is  allowed 
the  purgatie  mura  before  declaraaon  as  far  as  consonant  with 
general  principles,"'  but  no  payment  in  part  whatever  avails. '' 
The  buyer  is  in  mora  so  soon  as  the  period  fixed  is  past,  but  if  it 
has  not  been  fixed  the  judge  will'"  settle  a  period  for  payment. 
If  the  bargain  be  then  recalled,  the  purchaser  loses  the, object  with 
all  its  accessaries  and  mean  profits,'^  even  to  his  earnest,  but  not 
any  portion  of  the  price  already  paid,  save  the  agreement  included 
it,*"  in  which  case,  however,  he  does  not  lose  the  increments.*' 
With  respect  to  recovery  from  a  third  party,  the  same  rule  applies 
here  as  in  the  preceding  section,  concerning  additth  in  diem.** 
But  should  the  seller  have  declared  himself  m  eitfaer  sense,  such 
declaration  will  regulate  the  transaction,  ** 

'  P.  i!, »,  14, %  s-  "P.  ig,  3, 1, 1, 3. 

'P.  lg,  1,  4,  pr.  &  6.  "P.  tS,  3,4,^1;  P.  iS,  3,6,^1. 

•p.  II,  1,19,4*.  "C4.S4.7iP-  I*.!-?. 

*P.  iS,!,  10.  >*BochiD»,JMD.  L.  18,  t.  ],  4«. 

•  Sttyk  U.  M.  D.  iS,  »,  4  4.  "  Ltjwr,  »p.  197,  coi.  4. 
•P-i!.«,9-  "P..g.3,i,4  4,pr. 

'P.  iS,«,i.  '*P.   ig,  3,4,  pr.  4  ij  P.  18,  3,  s, 

•  HcUfcld,  juc.  fof.  S  toci].  ft  6. 

•  Dooeil,  com.  1.  16,  c.  9.  "  C,  4,  54,  £  ;  P.   lE,  ],  4,  ^  1  ft  6  ; 
<*  P.  iS,  3.  I  i  P.  35, 1,  3S  ;  VoM.  1.  iS,     Put.  t.  I,  ob(.  (9 ;  Voct.  I.  lE,  t  3,  ^  3. 

tl,4i.  "P.ig,3,4,ll. 

"  OlSek  Pind.  16,  B.  S.  306-7.  "  P.  18,  i,  6,  4  t ;  C.  4,  {4,  3. 
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§    1654. 

The  fdttuBi  dt  retrevtndendu  is  a  contrafet  by  the  seller  to  have  The  pacm™  de 
the  tbbgiold  back  to  him,'  whereout  a  personal  right  of  action  only  «tro«nd(mio, 
arises a^DSt  the  buyer;*  notwithstanding  this,  the  thing  may  be  '"  '™  """f"- 
recoreted  from  a  third  party  if  the  seller  have  protected  himself  by 
i  fMmn  protimiteas,  an  agreement  for  first  refusal,  or  concluded 
bit  tubsidiary  contract,  that  the  ofier  to  buy  back  should  dissolve 
the  second  contrArt.'  With  respect  to  that  which  must  be 
obierred  in  this  back  sale,  it  is  to  be  remarked  that  the  pur- 
chaser must  return  the  thing  with  all  its  accessories,  though  it 
is  usual  to  share  the  emblements  not  gathered  with  the  rebuyer  ;* 
t>Q  the  other  hand,  the  rebuyer  must  refund  the  price,^  from 
which  must  be  deducted  necessary  expenses  of  the  buyer  in 
keeping  the  thing  in  order,  but  none  for  the  cultivation,  which 
has  been  compensated  by  the  produce.  It  may  even  be  made 
compidsory  on  the  seller  to  buy  the  thing  back,  in  which  case  it 
if  termed  a  pactum  de  retroemmdo.^ 

§  1655. 
Besides  the  above,  there  are  two  other  contracts  :  the  pactum  Pumm  Ricf 
rturvati  dominii   and  reservatie  hypmheea^  often  made  till  such  "^  dominu  et 
time  as  the  purchaser  shall  have  fulfilled  his  part  of  the  contract.  ^^''"   ""^ 
This  latter  contains  at  once  a  simple  aiyl  a  qualified  lien  i  the  first 
does  not  suspend  the  acquisition  of  the  proprietorship,  but  is  in 
&ct  a  resolutive  contract  by  which  the  relapse  of  the  ownership  is 
reserved   in   case   the   purchaser  become  insolvent,^— hence  the 
casual  loss  of  the  object  damnifies  this  latter." 

§  1656. 
The  factum  prattmitMi  gives  the  right  of  recovery  from  a  third  Pwcum  proti- 
pirty.     It  is  a  mere  personal  right,  and  not  available  against  a  "'^"^ 
third  party,  except  when  he  who  agreed  for  the  first  sate  reserved 
to  himself  a  lien,  or  added  a  pactum  rettrvati  dominii.     It  may 
arise  out  of  a  testament  {^lettamentarium),  or  on  other  grounos 
[Itgmlt).     Examples  of  this  latter  will  be  found  in  emphyteusis,^ 
dm  in  case  of  bankruptcy,'^  or  metals  dug  up  by  subjects,  but 
dmned  by  the  fiacus.''     It  is  property  amy  a  preference,  not  a 
r^t  of  first  purchase,— as,  for^  instance,  when  at  an  auction  one 
bus  as  much  as  another.** 

'  P-  I9>  S.  »"  i  C.  4,  54,  I.  '  Hert  de  rarnr.  dam.  <op.  t.  .,  t.  j), 

*  C.  4,  S4, 1  i  Hosfna,  %  873,  n.  j.         »ec.  1,  %  7,  ij,  14,  ij. 

*  Mnimhiuit  ad  Cocccii,  L  il,  t.  t,         '  l/iutRbacn,  coll.  1.  1 


1«.J«.  'P-4».S.  "6;  €.4,38,14. 

'Coceai,  L  \t,x.  I,  qu.  43.  "  P.  4a,  5,  16)  C.  4,  38,  14. 

•Paf.  t.»,obi.75.  "C-  11,6,  I. 
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§   '657. 
The  icdou  Emptia  vend'itio  beiiiff  a  cmtractui  Ftlateralhy  aquaUs,  neminatta, 

(ppliubie  to       t^Q  gctignts  dirteta  arise  out  of  it, — the  actio  tmpti.  and  the  actit 
ditio.  vtndtti. 

Actio  Biip«i  The  actio  etnpti  is  instituted  by  the  buyer  where  he  has  fulfilled 

andvcDditi.  ),;,  sj^fp  ^f  jjig  contract — that  is,  paio,  or  offered  to  pay,  the 
price  agreed,  but  has  not  received  the  thing  in  dispute  from  the 
seller  or  his  heirs — against  such  vendor  for  rec«very  of  the  specific 
thing,  its  accessories,  and  mean  profits,  with  such  aam<^es  as  may 
have  arisen  from  ordinaiy  neglect.  The  thing  must  be  sptcificalij 
delivered,'  nor  can  such  delivery  be  satisfied  by  an  equivalent  of 
indemnification*  for  pacta  sunt  ttrvaftda ;  but  if  the  specific  de- 
livery be  impossible,  the  plaintiff  must  be  satisfied  with  the  value.* 
If  the  object  be  in  the  possessitm  of  a  third,  be  must  obtain  ic 
back  from  him  as  he  best  may,  and  put  the  purchaser  into  posses- 
sion. He  must  deliver  it,  with  the  enAAema\xs,fru(tuipendenttt, 
and  all  such  as  he  may  have  gathered,  percepti^  after  the  date  of  the 
sale;*  but  those  then  severed,  jf^nra/i, belong  to  the  vendor.  The 
purchaser  has,  moreover,  a  ckim  to  accessories'  since  the  bar- 
gain,— /.  g.,  alluvium  and  appurtenances. 

$  165S. 
iVrdncndi  ■  Appurtenances  are  all  such  accessory  things  as  must  in  nowise 
"mdWoI"^'"  be  separated  from  the  principal  thing.  Some  laws  enact  that  a 
thing  shall  not  be  severed  i  this  makes  it  an  appurtenance.  Occa- 
sionally the  owner  makes  one  thing  an  appurtenance  to  another, 
as  when  a  moveable  is  combined  with  an  immoveable,  not  lirora 
mere  whim,  for  pleasure,  or  for  ornament,  but  to  improve  the 
value  of  such  principal  thing, — as  building  a  boiler  intd  a  wall  i  or 
when  destined  to  be  inseparably  annexed  to  the  principal  thing,— 
as  roof-tiles,  windows,  doors,  and  the  like.  Lastly,  when  it  is 
enacted  that  a  moveable  shall  not  be  separated  &om  the  immoveable, 
.—as  a  garden,  a  barn,  a  stable,  annexed  to  an  house, — in  which 
cases  whoso  buys  the  principal  thing  buys  that  which  is  annexed 
to  it  impliedly. 


^  '^C.8,rtjiP'9.'.".%«iP-'9. 
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The  attia  vtnditi  lies  on  the  part  of  the  vendor  against  the  Actk.  .tndiu" 
purchaser  or  his  heirs,  who  have  bought  and  obtained  his  goods,  '"'^'^^" 
but  do  not  pay  him  the  sum  agreed,  for  recovecy  of  the  price,  with  p^ce. 
iotcrtst  and  indemniticadon  for  damage,  by  reason  of  culpa  lata  or 
Uvit  done  by  the  purchaser  to  the  vendor,  for  repayment  of  the 
expenses  laid  out  on  account  of  the  thing  at  issue,  with  whatever 
aaij  have  been  specially  agreed, — for  instance,  tbey  returned  the 
thmg  if  sold  to  their  party. 

The  buyer  can  demand  Interest  from  the  day  of  delivery,  if  the 
contract  were  for  ready  money,  for  from  that  time  the  purchaser 
has  the  use  of  it ;  thus  the  question  of  delay  arises.  Now,  if  the 
purchaser  cannot  bind  the  vendor,  and  pays  the  money  because 
a  diird  party  threatens  eviction,  and  the  court  attaches  the  sum, 
be  must  nevertheless  pay  the  interest  j*  thus  the  price  in  arrere  is 
paid  into  court.  If  the  bargain  were  on  credit,  it  depends  on 
whether  interest  were  contracted  for  or  not ;  if  so,  it  must  be 
paid, — but  if  not,  then  the  purchaser  pays  interest  only  if  he 
remnns  in  arrere  beyond  the  period  agreed,  for  in  all  sales  on 
credit  a  certain  interest  is  added  to  the  price  in  advance  :  thus,  if 
the  purchaser  Iceep  his  time  he  is  not  liable  for  interest. 

§  1660. 

The  same  general  principle  applies  to  baigain  and  sale  under  the  Birgiin  md 
UoMalman  as  under  the  civil  law ;  still  there  arc  some  notable  oie  acceding  to 
diferencet.     It  is  defined  to  be  an  exchange  of  property  {mal)  for  to^"°i,,.' 
pnpeity  by  mutual  consent,  or  by  reciprocal  delivery.*    This  Definidon. 
cootiact  may  be  concluded  by  parties  present  or  absent,  by  mes-  ***y  **  a>ot&- 
i^,  letter,  or  by  a  slave  under  his  master's  authority.  MWm^^!^ 

i\k  acceptance,  as  well  as  the  proposal,  must  be  in  plain  and  n leoa. 
definite  words,  but  no  set  formula  is  required.     The  past  tense  is  AceepQnce 
coochisive  of  intention,  as  "  I  have  bought,"  *'  I  have  stdd } "  but  ^  miudnitt' 
if  the  present  be  used,  "  I  buy,"  "  T  sdl,"  either  the  adverb  muent. 
^'aow"  must  be  added,  or  an  mtention  to  contract  dt  pr^smti 
evidenced.      The  imperative  mood  ts  a  mere  invitation  to  deal ; 
thus,  if  one  say  "  buy,"  and  the  other  answer  "  I  have  bought," 
the  seller  must  reply  "  I  have  sold." 

Consent  may  be  given  impliedly  by  the  taking  possession  by  the  implied  conMnt 
ptucbaser,  or  by  pavment  of  the  money  where  the  proposd  for  W  pombod  m 
•ale  is  made  in  the  alternative.   If  a  seller  say  **  I  will  sell  for  ten,"  P*^""- 
holding  the  cloth,  and  the  purchaser  say  "  No,  but  for  five,"  and 
thn  take  it  and  go  away,  he  must  pay  ten ;  but  if  he  take  it  and 
txj  *'  No,  but  for  five,"  and  then  go  away  with  it,  he  pays  but 
fire  :  thus,  temporary  possession  determines  disputed  price. 
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§    1661. 

Meeting  le-  Mceung  of  the  Contracting  parties  is  necessary  to  constitute  con- 

quirei.  jgjjt^  3[,j  {,y  that  meeting  is  meant  that  the  parties  be  lace  to  face ; 

and  there  must  be  a  unhai  actus :  if  the  sale  be  contracted  by 
letter,  the  place  of  the  receipt  of  the  letter  is  equivalent  to  the 
place  of  meeting ;  so  the  meeting  of  an  agent  or  messenger,  the 
meeting  of  the  principal.* 

§  1662. 
Recncdonof         All  sales  may  be  retracted  before  definite  acceptance  or  pos- 
hjrgajn.  session  taken,  and  the  price  is  that  of  the  moment  of  acceptance 

when  the  purchase  is  made  at  the  price  of  the  day. 

When  the  "  option  of  days"  is  stipulated  for,  it  is  limited  to 
three,  after  which  the  bai^n  is  irrevocable.* 

§  1663. 
Deljieiy  or  Delivery  is  strictly  necessary,  and  the  price  must  be  first  paid. 

Tscationofpof-  Vacating  possession  is  equivalent  to  deliveiy,  though  on  the  pre- 
^00  necM-  0jises  of  the  vendor.*  In  cases  of  symbolical  delivery,  the  handily 
over  of  the  key  is  not  sufficient  without  the  words,  **  I  have 
vacated  between  you  and  this  house ;"  and  if  the  house  be  out  of 
sight,  and  so  lar  aistant  that  the  purchaser  can  not  lock  the  door, 
the  one  saj^ng  "  I  have  vacated,"  and  the  other  answering  **  I 
have  taken  possession,"  would  be  an  insufficient  seisin ;  even  so 
if  the  bargain  be  conchided  by  both  parties  in  the  house,  and  one 
does  not  thereupon  leave  it.  Hence  actual  delivery  is  required  in 
the  case  of  moveables,  and  a  very  strict  symbolical  delivery,  termed 
*(  vacation  of  possession,"  in  (he  case  of  immoveables.  Things 
having  the  innate  power  of  motion  are  reduced  to  possession  bv 
the  taking :  thus,  if  a  slave  make  a  step  with  the  purchaser,  he  is 
delivered, — and  even  so  if  the  purchaser  mount  a  horse,  an  ass, 
or  a  camd,  or  drive  home  a  cow  or  other  beast,  or  laying  hands 
on  it  after  vacation.  Re-sale  cannot  be  effected  before  a  valid  title 
has  been  acquired  by  delivery  by  the  first  purchaser. 

§  1664. 
Pri«;  _    .  Price  (thamun)*  may    consist  in  money   or  in  other  goods, 

tlnKHTOTptio  consequently  there  is  no  distinction   between   sale    and    barter 
Tendida  ind       (permutatio).     Dirrhems  or  deenars  are  always  price  ;  otherwise 
peimuudo.        the  thing  mfUied  is  the  object  sold,  and  what  is  not  defined  is 
looked  upon  as  price. 

S  1665. 

Thing!  ippur-         Some  things  are  appurtenant  to  the  principal  object  sold :  thus, 
leiunttohogttt.  jf  j  person  buy  a  lodging*  (muKxiT),  "  with  all  its  rights  and  advan- 

'I.  C.p.IJ,  14.  'I.  I.  p.  63.  M.  C.  p.!). 
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Qges,"  that  which  »  above  is  nit  included, — if  he  buy  an  apart- 
QWQi  Of  btit  tinier  the  some  terms,  they  are  included  \  but  if  he  BeIc 
bujr  a  in-  or  mansion,  or  a  iureait  (h-  villa,  both  upper  and  under  Diir. 
stories  are  included  without  any  stipulation  for  "  rights,"  &c.  Kufwut. 

A  way  or  itream  of  water,  unless  mentioned,  is  not  included 
unless  the  general  words  "  with  all  its  rights  and  advantages,"  or 
"  with  cveiything  great  and  small  belonging  to  it,"  or  "  entering 
or  issuing  from  it> '  be  used.  Together  with  the  purchase  of  a 
Jar  or  mansion,  out-buildings  pass,  and  all  included  within  the 
enceinte  or  dovir^  but  a  garden  will  rot  pass  except  it  be  in  the  Dowr. 
court-yard.  Things  laid  up  in  a  mansion  are  not  included  in  the 
»lc,  with  or  without  general  words.  A  fixture  is  that  which  is 
permanently  attached  to  the  ground  whereon  the  mansion  or  villa 
standi  mediately  or  immediately ;  hence  fixed  locks  pass, — not  so 
padlocks.  Ovens  and  coppers  set  pass, — not  so  millstones  worked 
by  animals,  yet  water-wheels  pass ;  moveable  ladders  do  not  pass, 
but  fixed  staircases  do. 

Land  passes  with  all  that  is  on  it,  except  fire-wood,  trees, osiers,  Tbinpappur- 
and  the  like,  for  they  are  in  the  nature  of  a  crop  j  alto  with  all  that  '^*"'  *»  ^'^• 
is  under  it,  such  as  mines  ■ajnd  minerals,  at  «lso  by  the  English  law. 

Crops  stored  and  Standing  do  not  pass,  except  the  grant  be 
**  with  everything  great  or  small,  in  it  or  of  it,"  omitting  the  con- 
tinuation *'  of  its  rights  and  advantages" — which  latter  words, 
however,  past  a  r^ht  of  water  for  irriguion  {jthirb),  water-course,  shicb. 
or  private  way,  Tombi  do  not  pats,  at  in  the  Roman  law,  for 
Uiey  are  not  in  commerce,'  nor  seed  sown  before  it  shall  have 
vegetated.  A  tree  purchased  to  cut>do49  not  pass,  and  one  tp 
remain,  does  include  the  land  it  stands  on.  Trees  sold  at  a  guess 
of  so  many  loads  for  a  fixed  price  are  to  be  taken  to  be  so  Biaoy* 
though  they  turn  out  in  fiu:t  to  be  more  or  less. 

A  slave's  clothes  pass  with  him,  and  tbc  seller  must  at  least  find  Thiap  ipp«i^ 
him  enough  to  cover  his  loins,  but  jewels  are  not  included,  A  ^^^' "  man- 
slave's  property  does  not  pass  to  the  purchaser  with  him.  The 
bridle  of  a  borse,  the  nose-ring  of  a  camel,  and  any  thing  neces- 
myto  restrain  any  animal,  passes  with  him.  The  halter  of.  an 
asc,  also  bis  pack-Kuldle  and  saddle-cloth,  are  included,  because  be 
cannot  be  made  available  without  them  ;  fiot  so  with  cattle,  but 
their  young,  if  exposed  with  them  in  market-overt,  follow  the 
venter.  A  simple  pearl  found  in  a  fish's  belly  passes  not  i  but 
if  it  be  in  its  shdl,  it  passes. 

S   1666. 
As  usury  (termed  reba)  is  forbidden,*  the  Mohammedan  law  is  UiurytbrbiiiJcni 
evaded  by  a  tale.      Things  generally  wcighable  must  be  sold  in  ^J^/^'j  ^ 
equal  weights    against  wcignable    things,  and    things   generally 

'  S  9x7,  h.  op.  a  ■],  tktj  ihitl  continue  ihtreln  hit  ctct.     Ood 

'Cod  bad)  pennicted  leUint,  and  fat-  •hall  take  hi)  bkning  ktaa  uuiy.^Konn 

""  iiT-     But  wboncr  rctanMth  lo  (Sale),  Tol.  i.  p.  50. 

ahiU  h  


■or  ihcr  ahiU  be  cMipuiiDai  of  bdl  in  I 
VOL.    Ill, 


itv  Google 


I8  THB  XOMAH  CIVU.  LAW. 

nHaMMl^tf  against  memirafafa  ;  my  eoKcas  of  one  over  die 
oditf,  inespcctivB  of  nuiAkj,  »  Osiwy,  bst  botb  m^  be  nU 
againflt  dirfaeiB*.  Ttw  law  is  evwled  by  wic  lending  to  dte  odiv 
for  tw«(ve  dirhenis  ^t  which  in  tbc  maiiiet  is  only  worth  ten, 
which  sum  the  loanM  resizes.  The  ri^t  of  recontion  as  to  die 
whc^e  ndfamt»  ID  long  as  anf  pan  of  the  price  of  sui  abject  soM  oa 
ctodtt  ranaitn  uop^ud. 

§  1667. 
Acddoitiira  It  Contrary  to  the  maxim  of  the  drS  hiWypericulum  rti  vtn^ta., 
^Vj*''*'  Hondum  tradita  lit  mptaris,  the  responsibility  for  acddenti 
occurring  to  an  object  sold  is  the  vendor's :  thus,  if  a  thing  told 
perish  before  delivery,  the  sale  is  cancelled.  If  the  vendor  under^ 
take  to  send  home  an  article,  and  it  perish,  he  bears  the  loss ;  but 
if  the  purchaser  say,  **  Send  it  home  by  my  servant,"  or  **  Hire  t 
man  to  bring  it  home  to  me,"  the  loss  falls  on  the  purchaser,  for  the 
delivery  is  held  to  have  been  complete  by  the  agency  of  the  servant. 

$  1668. 
LacM&t  codiIdo       The  next  contenMal  contraa  i>  that  of  letting  and  Mtii^,  and 
connsts  in  the  loan  of  the  uae  of  an  imnlbveaUe  or  of  a  moveitUe, 
corporeal  or  iflCorporcd  object^  in  consideration  of  a  definite 
lecompenie  j  hence  iieatio  nmtutio  a  defined  to  be  cmtfaetui  jutii 
gentitim  ciHitttsm  tensions  dt  rt  titenda  velfacitnda  pro  certa  nttr^ 
tide.^    Another  definition  is,  tttath  ctndactit  est  csntractus  etMstif 
RoemMa         stiaHs  d*  rrprt  eerta  tiwcedt  frtunda^  vel  tpira  praitanda.    'Id  it) 
m^ojmMa   natare  it  resembles  very  dosely  the  preceding  contract  as  n>  the 
''°"*^^'  general  principles  by  which  it  is  ruled,  and  it  wll  therefore  he 

necettary  frequently  to  refer  to  that  contract  to  avoid  needess 
repetition.  LoMth  eottdnftU^  like  imptie  venditity  is  a  compoanj 
word,  and  requiring  as  that  contract,  the  cememual  agreement*  of 
'  ,.-.  die  contracdi^  panies,  of  the  letter  and  of  the  hirer,  an-  object 
ahd  a  price,  and  differs  tmly  in  respect  to  die  pr^trtj  in  dte 
ob^t,  which  is  not  tntisfcrred,  but  merelv  its  ust. 
2^w '*°"h''  Romans  make  disdncticms  as  to  tne  sort  of  hca^t  «»• 

«ri^^dA    ''«"'*-  thus,  it  may  be  i^  r*  ittenda  for  the  use  of  a  thing,  or  fiar 
^costnct  tht  performance  or  work  or  mrfa ;  if  aperis  {faciendi)  it  may  be 

termed  a  special  agreciAent,  as  to  bu3d  a  house  or  any  partioilar 
part  thereof  i  to  undertake  the  carpenters'  or  brickiayeni*  depart- 
ment }  or  operanim  {/aciendarnm),  which  is  a  general  hiring  to  per- 
form all  services  attached  to  the  particular  office — asof  Bcook,&c. 
Inasmuch  as  it  is  a  consensual  contract,  it  is  after  consent 
perfect  so  soon  as  it  is  performed* :  should  it,  however,  have  been 
agreed  that  it  is  not  to  operate  till  reduced  to  writing,  and  signed 
bpr  the  contracting  panics,  its  operative  force  will  date  from  such 
time,  and  until  then  either  par^  is  at  liberty  to  recede  from  it. 
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In  the  CMC  of  an  inmoiRaible,  the  xcnc  it  daaaaanaui  firnik, 
ivoUtop, or  vrw]m4fiMVi  m  «iAtr  caot, retHtM  or  rM^zfittu,  and 


Thtbarttris  he  whoputs  tbc WOffc «ut,-~the  nmdutin;  other-  LMWrpM 
wise  wiDed  ndEtMMr,  1m  «Hk>  uiuleitakeB  the  perfbmanee  of  itj  '"^^^''^ 
■till^  if '■e  coBtiJer  dtote  mo  Krafdswilfa  tefeMBce  Co  the  labour  Ih*  w^^ 
heswwed  on  the  woiic  in  coune  of  perionnaaoe,  the  teems  ax  mancc. 
changed— che  workman  becomes  (he  ianrtcr  «perarxm^  faecaine  he 
hp  oat  and  imicats  his  labour  in  certain  wof%t :  hence  a  fre<(ucot  OnMaa  <f 
ccoAjfiaa  arises  in  the  sc^hinical  Me  of  this  tenn, — euch  cases  '^"''  '*™^ 
Bwr*  however,  be  cleared  up  on  application  of  this  nde  to  the  caw 
h  point : — The  Uctrtor  ekber  wori»  on  die  tfaii^  himael^  or 
employs  labour  wherebv  to  obtain  a  boMrftt  >  the  woomaa'f  oi^eeC 
a  nowar,  vs.,  to  obtam  a  profit. 

TUr  centtact  might  ~he  either  pwhtic  or  private  in  its  mitKre.  Lootio  amtte. 
RAGc  in  retpect  of  the  pMicam,  who  were  often  of  *e  -eqw*-  ""j^or^J^ 
feiu  nak,^  and  consequcndjr  fer  the  most  pan  oien  of  iKtagritf,  ponH.' 

imatistiwu  vtrii  4t  Srmammtiim  ctterenam  trJimiimf  which   li 
tetdfied   bjr  there  being  a  statue  erected  to  one  at  a  Jaithfial 
steward.*     In   the  provinces,  however  [provinces  and  colonies 
were  (ormerly  as  now,  it  appears,  treated  -by  the  parent  state  in  a  Jcwi  mpiaycd 
*^«otbedy  style),  this  office  was  for  the  most  part  in  the  hands  *  "*"'^ 
ofjewt,  for  which  we  have  the  evidence  of  the  New  Testament,*  J!|J^i|^ 
n  weD  at  to  the  fact  of  die  «mploymenf  of  a  telones  or  pubficanus 
being  inconsistent  with  any  .thing  like  common  honcs^  j   had  a 
ttbM^  diercfbre,  been  erected  in  the  provinces  to  one  of  these 
bKtianaries,  with  a  like  inscription,  it  must  have  been  interpieted 
to  vean  ihat  the  exception  was  next  to  a  miracle. 

Heioeccius'  corroborates  this  report  in  strong  language  :  jftab 
aterit  hi  publitani  tanto  majeri  bahthantur  dtspicatuij  maxime  a 
jMd^ty  qui  eoi^  tanfuam  ftstem  niptibliea  tt  gentrii  humani  pro-  The  Kmin 
ttdiiim  abaminabanturj  and  the  Senate  ultimately  appears  to  have  J^**""  "^J- 
aken  the  matter  up,*'  and  forbidden  lenights  to  accept  this  employ-  ^^^^ 
vent  even  in  Italy.  teloan. 

7^  fiMiumi  were  <a|p^  in  cofieoting  the  vtetipdia  and  '^^^^ 
tiiiahjT    under  iheir  denominatians,  appnqniate  Xo  the  sowroes  SJn.^  —"'nlh 
&om  whid)   th^  wepe  .dn««.->^     The   Aumma  and  tertptmr^a  uii  triinii. 
i^tied  to  taxes  on  land,9  the  porlerh  to  harbours,  vmaliam  rtnim 
cliefiy  tp  skvci,  cat^jirSum  to  whetstone  quaciicio  mtelUrum  to 

*Oc.fn4B.iplaMSa,i).  'r«^W<,i5iP.'64i.   TliiM»D>d«DKil 

*Ccfnl^cMnlI.Afc7.  V^  ncdcaUa  K  Am  tiilnti  ad  iaKam 

*  Mtdk.  xTiii.  17  I  »faA,  fi.  4;  J  L>lw,  McdoD. 

'■  «T-  •  P.49,  »♦,  3,  ^  6  (  C  4,-6s,  j. 

.**-l.»5."T(C-M,»«,*  ■»*.  so,i6,ii7,.M- 
Sif.  de  aal.  JUT>  cir.  Rmd.  i,  4,  p. 
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mines,  pieariarium  to  bitumai  or  pitth  pits,  Victigalia  saliuamm 
to  salines,  vieeislmerum  to  iaheritances  and' maou missions. 
Ultra  tributj,         The  uliro  tributa  applied  to  the  costs  of  public  works,  whicb 
Biei  leried  (be    (he  censoTS  determined  at  succeeding  periods  of  five  years  (lustium) 
public  worlu.     jfjould  be  undertaken  for  the  account  and  benefit  of  the  State. 
PabBani  wire        Some  puklieaiii  were  termed  raumcipet^  which  Fcstus  defines  to 
at^  innni-       y^  ^^-  ^^^^  ^  papuU  emit,  canduciiury  f «/ii  manu  subiata  iignlficat  tt 
auetorem  tmbtimit  vel  conducdonis  essf.    Another  explanation  is 
found'  in    Pedianus,* — Mancipit    principts    publlcorum    estt    giti 
qutestus  sui  causa  extgtnda  a   saciit  me  pericule  txigtint  tt  rei- 
puhlicte  represmtant  I  they  therefore  may  be  termed  the  principal 
farmers  of  the  public  revenue,  resembling  the  ftrmitrt  giniraux 
of  France  under  the  Bourbons. 
Pncdct,  The  second  species  of  farmers  of  the  public  revenue  were  the 

prtedts^  qui  popula  st  ebiigabanl,  inttrragaliqut  a  magistratUy   tt 
pradis  stnt,  respondebant,  pradts.* 
wSooL  .  Sacii*  were  those  admitted  to  partake  in  the  ;profit  by  die 

mancipes  and  prmdts^  as  associated  with  them, — in  other  words, 
they  were  sub-collectors  or  a  commission.  It  was  the  business  of 
the  municipes  and  prsedes  to  superintend  publicauciions,  termed 
suhbastathntt,^ 

§  1670- 
Uehob  prinn        Lseatiaiui  prlvata  differ  from  publicay  in  that  an  individual  lets 
^^^™"        to  hire  his  moveable,  his  immoveable,  or  fais  services ;  they,  how- 
ever, in  general  followed  the  example  of  the  publica.    Farms  were 
leased  for  quinquennial  terms,'  as  well  as  for  septennial,  a  dificr- 
ence  which  must  be  referred  to  the  OH  Testament,  seven  being 
a  mystic  number'  among  the  Jews, and  imported  into  Christianity. 
JoJj  a  &T<iiirin       The  kalends  of  July  was  a  favourite  season  for  the  commence- 
Jtt^h  for'™r  """"^  °^  ^^^  icases  of  immoveables,  and  those  of  March  for  other 
jacMkMia.  hirings,  a  circumstance  probably  attributable  to  the  season.    Rents, 

ptKiisneiy^  and  wages,  mercedtt^  therefore,  were  due  and  payable 
at  these  periods. 

§  1671. 

P"«»>^|J')'        Generally  all  are  competent  to  this  contract  who  have  the  free 

disposition  of  their  property,  except  certain  persons, — as,  for  in- 

sance,  decurionts — because  it  is  said  to  be  iKncath  their  dignity. 

The  better  reason,  however,  is  dut^  as  government  officers,  they 

'  T.  roandpo.  '  So  aba  4a  imd  to  itgni^  an  indeGDitE 

*  AKon.  Ptd.  in  ifiritaic  p.  ig.  ■  Damber — ai   M^po   among  the  Cmkt, ' 

*  FetCui  T.  Pncdo.  aod  100  with  <u.  The  Eagtiih  pncdce 
'  Si(Dn.  deanC.  jur.  df.  KcsD.a,4f  >]9-  !>»>  1°  maaf  iaMancca,  teductd  the  aep. 
'Com.  NepM  in  Alt  fi,  jj  Calunclk  (cniiial  to  a  qninqueuual  teiai,  which  it 

denniR.  i,  Pne&^f  ao}  OtU,  EfHt.»,  well,  >a  mea  do  not  live  toloogBiin  the 

Panto,  4,  5,  19,114,9,45.  dmofMcthn'SaaUm. 

•C.  4,  J,  4,  ^  I,  P.  a4,j,  ,;,J4,  *P.  ,8,  1,41,  pr.j  P.  ,j,  1,  60;  P. 

P>  34t3>  '^i  P-  45r  '1  >9i  f^"-  ^P'"-  ">i  4i  9*  f'i  '■^'^  ^F-  i>>  31 )  Suec 

9,  J7i  P.  19,1,  13,  J  Hi  P.  19,  a,H.  Tib.  55. 

M'4-  •P-7.».S»- 
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were  incapable  of  imdertzldng  contract*  for  government,  in  avoid- 
ance of  fraud.^  StUitri*  and  citrit  cannot  hire  any  fenns:  the 
first,  because  he  is  occupied  in  the  (ervice  of  the  State ;  and  the 
latter,  because  be  is  engaged  in  the  cure  of  souli.  Guardians  can 
farm  no  prt^icRy  which  belongs  to  the  prince  of  the  country,  in 
order  that  they  be  not  interrupted  in  the  duties  of  their  euardian- 
sbip,  and  because  the  fiscus  might  suffer  by  the  prior  tacit  nypoihtk 
of  the  ward  should  the  guardian  become  insolvent. 

It  is  an  error  to  infer,  fromC.  ii,  i8,  that  workmen  engaged  in  EmnM 
noisy  trades — as  smiths,  &c. — are  precluded  from  taking  premises  -"^^"^■ 
near  diose  engaged  in  learned  professions.     The  remedy  against 
dtcse  is  of  another  description,  the  law  cited  only  prtdiibiting  the 
auditory  of  one  professor  being  so  near  that  of  another  as  to  be 
mutually  inconvenient.* 

If  it  be  a  contract  Ibr  aptr*  Hieraltt,  such  at  the  services  of  an  The  conmct 
advocate,  who  in  Rome  aid  his  client's  business  gratuitously,  it  is  ""*  "ij^ 
tvmtraetm  mandati,  because  the  advocate  is  not  hired  but  revtardcd,* 
The  mercts  is  termed  an  banorartKm,  when  paid  in  advance  for  in- 
struction in  any  science,— in  which  case  it  is  a  contract  of  do  ut 
facias^  but  an  action  de  praseriptii  virbii'  will  lie  for  recovery  of 
» proxtHtticum,  otherwise  termed  an  binorarium. 

§  1672. 

The  object  of  this  contract  must  consist  in  things  or  service* ;  Thk  cantnct 
in  the  former  case  of  such  at  arc  not  contumaUe,  and  are  in  =«»"="«'" 
commerce.     A  cask  of  wine  or  a  bushel  of  corn>  rts  fungibilis,  ,)^^  "  *"' 
if  lent,  are  retumaUe  in  tptcie,  and  therefore  cannot  be  the  object 
of  a  hiring.     With  respect  to  the  services  they  must  be  eprr^ 
bnttUe  :^  thus,  no  one  can  hire  an  assassin, — moreover,  the  actt 
must  he  facta  qua  Ucari  laUnt,  and  what  sucli  are  may  be  doubted ; 
generally  they  must  be  understood  of  optra  iUibtrahs,  not  HberaUs,  Smica  mut 
A  rtal  servitude,  inasmuch  as  it  is  granted  for  the  beiielit  of  a  piece  ^  iUibtnio. 
of  land,  as  right  of  way,  &c.,  cannot  be  let  without  the  land  on 
which  they  attach,  and  with  which  therefore  they  run,  heart  ter- 
vitutem  nemo  patitt^ 

Thus,  not  only  cattle,  houses,  lands»  mines,  may  be  let  for  hire, 
but  also  the  rights  of  hunting,  fishing,  toll,^  service,  labor,  &c. 

&  1673. 

iM,  redactum^  must,  as  the  prttiimy  or  tbi  Men  « 
>ney,  ptcun'ia  numerata,  which  is  cquitaicnt. 
use  of  the  thing,  or  for  the  work 

£0.  de  banonrio  giu^ue  a  metceilB  6it- 

cxinAat.  Kjl,  1775. 
'  P-  "9.  S.  S'  %  »- 
'  P- 1)  44  i  Snyk,  M.  mod.  dt,  de  kft. 

psd.  nit.  ^  1 1 ;  Voet.  id  Pand.  tit  com. 

pnedior.  n.  S. 

'P-7.'.9.5i  P*.6i.4- 
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and  hbouTf  tot  Atltefwiw  it  Ja  one  «r  Jte  .i 
according  to  circumstances,  th  ut  faaas^  faat  ut  dtt^iot  /mI*  ut 
fiiciasj  theie  is,  however,  one  excepliaa,  pdoe  io  Jdnft— as  itf 
case  of  a  fruit-beanng  object  being  let  oa  condttkia  ibat  ^  binr 
fecoive  part  of  the  produce  in  Baymcnt,  wbicfa,  if  auoh  ponioti  be 
detenniiute  and  cpeci£c,  is  Jooced  npon  as  a  Fcal^iMW^  amthutu,* 
but  if  rdatire  to  the  -qiunti^  produced,  and  Jtot  epecific,  it  ^  a 
calonia  partiaria — in  fact,  a  societas  or  paitnenbip,  aUtmiru,* 

CoDdititai  of  Mircts  dtbtMtMsf  ver^,  and  also  juit£,  ibr  it  is  a  amMm^tam  if 

tht  men.  j^  j^^  ^  ^von  without  xent,  or  a  nuiHiaArfli  if  the  service  be 

MtHtbcTcn      gratuitous.*    £y  justa  is  nwant  pfofkoniaiiale  or  ade(|uaCe,  but 
jima.  ^hat  is  fixed  by  law  cannot  be  changed ;  if  this  t>e  not  the  caac, 

the  question  of  damage  above  the  half*  aiisea.    Nor  can  the  Ucatar 
incj  save  the  leot  be  less  than  half  the  trwe  value ;  iior  the  ^os- 
JuetSTi  except  where  the  lait  be  iBare  than  lalf,* — fat  heir  the 
tame  rule  applies  as  in  the  tmpti«  widUi:^ 
ifwuUcjnrii-       The  judge  will  sometime*  reoutan  cquUable  partW tkencuD- 
•fiction^of  the     pense—as  when  the  cmdrntttr  cannot  uae  the  thing  hired  in  the 
^     ''  maiuier  intended/  or  when  be  could  not  recftivc  the  {trofita  of  the 

estate  he  fanned,  by  reason  of  inundations  or  other  inevitable  acci- 
dents, unless  indeed'  there  was  such  a  profit  in  the  previous  year 
as  mide  amends  for  those  losses,  for  rent  is  payment  in  Keu  of 
profits.  If  the  price  be  si^ject  to  the  determitution  of  a  third 
psity  in  the  bcgianiog,  it  is  an  innotninaK  contract,  and  no  lettii^ 
std  bhkigj-^^iat  so  if  wltimaEdy  refenred  to  arbitration.* 
Contract  tatj  This  ccutDRt  may  be  made  tacitly  as  weH  as  exjavcsly,— « 
bcexpioior  wfaich  fonwr  case  a  ditpHte  may  arise,  aldtoughdte  contract  is 
as  binding  as  if  cxprasify  entered  upon ;  thas,  a  man  vtsf  ent«'  a 
fmy'hoat,  uponthe  tacidy  im[died  contmct  to  pay  ^e  «amc  as  bis 
feUow-passengere,  or  tiK  usud  and  cuctomary  charge — or  a  tenem 
by  holding  over,  if  the  party  at  the  expiry  of  this  term^°  continue 
in  poasesston,  making  1^  tame  use  of  the  thing  as  heietofore  by 
the  owner's  sufferance,  in  this  case  the  merces  is  termed  legitime. 

Another  tacit  condition  is  that,  in  case  ^  a  house,  for  untance, 
the  teaent  d^ver  up  possession  arhesi  d>e  laniHocd  requfav  it," 
for  the  latter  would  not  have  let  it  bad  he  wanted  it  for  himself, 
otherwise  he  cannot  expell  the  tenent  so  Jong  as  he  punctually 
p^  bis  fensio  or  rent ;  but  if  he  abscond  or  cease  to  pay  for  two 
years,  the  landlord  may  not  only  breadc  open  Itie  door**  of  the 

■  Vua.  id  I.  3,15,^1.  *Vid.  ^  lii^i  Tide  et  panlo  pott  j  beta 

*a6,  G5,  ti}P.  igiifiSi^S.    5vd)  nltn  dinudiiun. 

fiuincr  a  tenned  in  faath,  m/Ltftr-i  in  *  C  4,  44,  v                *  P.  if,  *t  t,  ft. 

Ctniaa,Iitll6aiir,IIalimrjiriiaitaAk  '  P.  19, 1,  15,  ^  B.       *C.4,J£,g. 

Qte  oripn  oF  x*Dj  oTlhc  cofjtioU  tenura  '  I.  3,  >;,  ^i. 

H  refenbte,  [be  produce  having  been  after-  "P.  i^  i,]},  J  JI. 

wardi  cDmmuced  for  ■  money  [ii]rniEnC  "  C4,.i{,  3. 

'Tmn.  1.  3,  aj,  4  i.  "P.  lj,»,  56. 
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bcMse^ail  teeaK  the  gaoig,  vMA  are  n  &ct  plodecdi  fertbe 
rent  in  urear,  but  even  brii^  his  actioo  befeie  the  aay  of  par- 
tncnt*  if  the  tenent  abscond,  for  hj  to  doing  he  practicaUjr 
abandons  the  contract. 

The  mtreti  muit  be  ftrta ;  but  if  the  mtmi  be  neither  accord-  »dc«(tk. 
ing  to  law,  custoni,  nor  contract,  k  become*  an  iniMMBimta  coo> 
Mact, aibject  to  ao  anion  Jt  frmKri^'u  vtrilt. 

*  1675. 
IftasmiKh  as  thii  cwitnct  is  mutusdlf  beneficial  to  the  letter  b^  orcatpi  m 
iCMon  of  the  rent,  and  to  tfte  hirer  by  reason  of  the  use  of  the  Jfp"^  "  *' 
object*  lidWIity'  for  ordinary  nedect  applies  to  both  in  case  of  j^^""" 
(kcnagc.      Hunntus*  assigns  the  least  possible  degree  of  culpa  in 
die  case  of  a  &nner,  and  Cocceii*  defends  the  same  p<»ition 
with  respect  to  rite  Ittattr  gftrarum.    Vinnius*  supports  a  different 
opinion,  and   Gaius'  says  the  emJurtar  must  use  the  thing  as 
^ligtntiisimui  qititque }    other  passages^  and  general  principles, 
howerer,  in  Hopfiwr'sB  opinion,  mate  him  responsible  for  ordi- 
nwry  laches  only,  and  this  is  doubtless  the  most  correct  vieir  on 
Utt  gronnd  of  the  mttttta  utiliUi. 

If  by  the  bult  of  the  lener,  or  his  delay,  the  hirer  do  not  derire  inEJunoificidaa 
fiifl  advantage  from  the  object  hired,  he  may  deduct  from  the  rent  fofn*"- 
a  sam  eqiuvalcnt  to  the  loss  occasioned  by  such  delay,  and  indeed 
id  fmtd  inttriit  or  full  indemniiication.fl 

If  3  storm  of  hail,  or  the  inroad  of  the  enemy,  cause  damage  to  ofthcc«w 
dw  farmer,  his  landlord  must  abate  somewhat  of  bis  rent,  although  fiwnitB*. 
ly  by  law.     The  following  rules  may 
irer  is  hindered  in  his  enjoyment  either 
>y  his  own  lault :  or  by  arcumstances 
itter :  lastly,  by  accidents. 
ms  indemnity  in  addition  to  exempttoil 

no  question  of  reduction  or  indenminr, 

d." 

ch  as  the  rent  is,  as  it  were,  a  part  of 

ibtain  an  equitable  and  proportionable 

lonbtful   points  in   this   question    are 

ttally,  the  .letter  bears  the  loss,  for  the  Ac^enoi  Icm. 

•0.«,i9,rtt  P-j,  j.»i  P.  J.J.  19. 

p.  ^         >•  P.  19,  1,  »4.«j,  S  I.  li  )3,  H.  55. 

t  *,  Id.  it,  ^  «,  M.  6a,  pr.  I  Mmu,  P.  8, 
*«.3.8. 

"t*.  19,  »,  aj,  *  1  »  41  P.  JO,  IT, 
sot. 

op.  19,*,  i5,^7i  P.t9,i,j^. 

"P.  J,  S.a,  *  i9.**(  C.»,i9,  8. 
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24  THE  ROHAN   CIVIL    LAW. 

hirer  is  not  owner^  but  a  contingent  coatract  to  the  contraiy  noay 
be  entered  into  as  tbe  cantracttu  secida^ 

§  1676. 
iXaoiDiiaaafthc  The  contnct  orictong  and  hiring  is  at  an  end  when  the  term 
c^xtofL.c.  fof  which  the  agreement  was  made  is  expired,*  although  the  con- 
*''"''  tract  may  be  determined  before  that  time  on  the  part  of  the  kireff 
on  hb  miding  the  object  so  faulty,  that  it  is  in  a  great  measure 
useless  to  him,  as  houses  in  so  ruinous  a  condition  that  no  one 
can  dwell  in  them  with  safety,' — on  the  part  of  the  letter^  where 
he  expells  his  tenent  prematurely  before  expiry,  of  the  tenD, 
which  if  the  tenent  resist,  he  must  do  by  jddicial  authority  ;*  if  the 
house  require  repair,^  the  tenent  must  remove  for  that  purpose  on 
a  proportionate  deduction  of  rent ;  again,  if  the  landlord  absolutely 
require  tlie  house  for  his  own  family,"  as  has  been  above  remarlted, 
which  contingency  he  did  not  foresee,  such  necessity  must  be 
tacitly  admitted,  or,  as  before,  failure  to  pay  rent  for  two  years.' 
Keeping  a  disorderly  family,^  a  brothel,  or  harbouring  rogues, 
whores,  or  thieves,  vitiates  and  determines  the  contract  pro* 
maturely.  If  land  in  dower  be  let,  and  the  marrii^  dissolved,  the 
tenency  is  thereby  detennined.!* 

How  tar  the  feet  of  the  owner's  selling  the  land  affects  the 
tenent  is  a  question.  Caius<°  saya  that  if  1  sell  a  &rm,  I  should 
bargain  at  the  same  time  that  the  tenent  be  not  turned  out,  to 
protect  myself  from  an  action  ex  conJucto.  Ulpian"  and  Julian'* 
say,  in  cases  of  legacies,  that  the  fruits  gathered  by  the  legatee 
from  a  &rm  left  unconditionally  belong  to  him  as  soon  as  he  comes 
into  poisession,  but  that  the  tenent  has  an  acth  tx  conducto  against 
tbe  beir.  The  Codex**  informs  Mt,emptBrem  quidetn  fundi  ntcesu 
nan  est  start  ctlmc^  cut  prior  daminus  locavit,  nisi  ea  lege  emit 
vtmtit  si  prttelur  aliquo  pacto  nnsensisse  ut  in  eidem  conductione 
mancat,  quamvii  tint  scripto,  bona  fidei  judteic  (ii)  quod  placnit 
pareri  cogttur.  The  reason  may  probably  be  because  the  new 
owner  has  zjus  in  n,  the  farmer  only  a  jus  ad  rem^  and  hence  the 
less  perfect  right }  it  is,  therefore^  probably  tbe  better  opinicm-tbat 
a.  change  of  owners  determines  the  twiency. 

.3!  P-  "1.*.  S.4li  P-  >4.         "C. 4,65,  J. 
Cs,i».lo-  "P.  14,  J,  15,^4. 

..    J,  11.  '04,  6s,  ).  "  P.  19,  »,  IS,  4  t  ;  Wtje  Ir.  de  loc. 

•P.4.*.  IJ.  •  P.   19,1,30.  COKl.C.  I»,  p.  III. 

'  C  4, 6;,  J,    Tbii  n  tbe  tktBam  con-         "  P.  30,  i,  110,  %  %. 
ititadon  "J£di"  ir.ftttti  to  bj  Pothier  "P.  19,  a,  ji. 

Tnicj  iet  Oblig.  torn,  i  (Looage),  pt  t.  ■*  C.  4,  £5,  9  ;  Wotpbil.Tara  Kiuf  and 

Kcc.  X,  art.  1,  ^  I,  Vim,  1771 1 — /Ein  Picht,  ^loaj;  A.  R.  J.  Briinenuan,  div. 

quart!  te  condoctuu  Inbtie  lUda,  u  pni'  de  emtorecanductorttaKcniidum  jutcinlc 

ncntm  domLua  in  talidum  tolTiiti,  iavium  nan  eipcllentc,  Goct.   1761 ;  Cocccii,  jur. 

K  eipelli  non  opoitcc :  Qui  propiUi  luibBt  concror.  h.  L  9, 11 1  Wiitihu,  pt.  7,  obt. 

domiDui  cam  ncuaaariam  tmc  piobwetit,  ]  ;  Ajnr,  progr.  de  gtn.  act.  adv.  coodiKt. 

■uE  carrigece  domoin  malueric,  iiil  tu  mdc  ctiete  nolcnicm  iiudi;,  ia  spine  tani.  i- 

io  re  l«aa  vcmtui  o.  num.  6;    Walch,  contr.  f,   641,  cd.  Ji 

'  P.  19,  a,  s6.  Stivbe,  rechtl.  Bed.  3,  Tii.  til.  . 


4,  S.  4  I8i  C 

fa  4, 6s. 
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i  1677- 

Sjlocatio  is  a  continuatitHi  or  prolongation  of  the  lease ;  and,  as  Rtiocuio. 
the  first  letting  m^  be  tacit'  or  express,  so  the  rtUeatie  may  be 
also,  diat  is  to  say,  tacitly,  by  the  owner  permitting  the  tencnt 
to  hold  over  the  time, — and  the  same  rule  applies  to  services. 

With  respect  to  the  duration  of  a  tacit  relocation,  if  any  par-  Danbon  of  ■ 
tictdar  airansement  has  been  come  to  in  the  original  locatta,  the  '*^'  i«i»«»n. 
tame  conditicms  continue  to  apply  to  the  rtleeatia;  but  in  (act  in 
diii  case  it  is  not  a  tacit  relocation,  but  an  txfrtis  one. 

Custom  and  law  afiect  the   period   of  revival,  for  if  it  be  How  &r  ngs- 
the  custom   to  hire  certain  sorts  of  buildings  half-yearly,  after  i***  ^  f"""- 
the  expiry  of   the    firec  half  year,   the   Ucit  contract   wiU  be  '"'"  ™*'^- 
reoewcd  for  another  half  year  i    but   if  this  be  not   the  case, 
Hopfiier  thinks*  the  renewed  contract  lasts  only  till  notice  is  given 
^  one  or  the  other  party :  this  is,  indeed,  presumable  in  the  cases 
M  fraita  itrhana-,  inasmuch  as  they  do  not  produce  natural  in- 
crease ;  but  the  revival  of  a  lease  of  a  pradium  rusticum  ii  always 
fiira  jear.     Ulpian'  haajhe,  fiJlowing  important  passage  on  the 
subject :  —  ^ad   autmt  diximui,  taeitumitate   utriuscjue    partis 
cownum  reconduxisse  videri,  ita  acclpiendum  tit^  at  in  ipsa  anna^ 
-       '      -  iffg^   riHtvassi^  nan  rtiam 
ab  initie  futrat  eamjuttitni 
hat  a  lease  for  a  year  is 
or  the  first  year,  and  not 
rere  for  five  years,  then  so 
;  may  therefore  infer  the    ■ 
longer,  on  account  of  the 
-tun,  for  the  value  might 
n,  ted  it  si  itainda  qutqiu 
eontrarium  actum,  tandtm 
tst.     Hoc  cnim  ipso  quo 
:   deinceps   in  unoquoque 
of   the  lease,  the  farmer 
s  the  law  of  England.     In   Rui'  l<>  prxiiit 
ut  prout  quisque  habiuv-  ^"Ij^'il"^ 
vm  ttmpus  canductient  com-  pntUa  nuddi. 

;  of  the  words  prtut  quisijut  The  Inteipreu- 

J  does  this  mean,  according  ^  °e^'„. 

:ase  he  would  hold  On  if  he  ^^l 

be  whole  second  year,  if  a 

r  long  a  period  as  be  shall 

>ay  for  odd  time  only,  and 

notice. 

coDtto*.  p.  3901  Huller  id  Lcj- 
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KaUiat  mtx.  The  former  interpretation  is  generally  prefErred ;  that  is,  if  the 
first  hiring  has  been  for  six  months,  and  the  tenent  hold  over  into 
the  seventh  month  by  tacit  consent,  be  may  be  obliged  to  pay  for, 
or  has  the  option  of  remaining  the  whole  second  period  of  six 
months,  &c. :  But  if  he  in  writing,  in  seriptisy  have  contracted  to 
leave  at  the  end  of  a  ccruin  term,  and  suU  hold  over,  he  may  be 
QcCted  at  any  time,  and  such  writing  is  evidence  of  the  terms 
of  the  special  contract ;  the  Latin  construction,  however,  £ivors 
the  view  of  his  paj'ing  only  up  to  the  day  of  his  quitting. 

But  how  do  we  reconcile  aUojuri  utimur?   In  this  way,  that  in 

{tnediii  niitieii,  (he  hiring  was  for  a  year  at  least,  ana  the  re- 
ocation  for  a  year ;  but  in.  urbanis  prtetiiis,  the  original  letting 
might  have  been  for  any  shoner  period,  which  is  renewed  by  re- 
location. 

i  .678. 

AcdQla«ul*t         loatmuch  as  the  contract  of  letting  and  hiring  is  a  bilateral  coo- 
*"*'*^  tnurt,  two  direct  actions  arise  oM  ofit,— Ae  acth  lacati  and  die 

actu  anJiuti,    The  atlh  csnJueti  lies  ^mst  the  hirer  and  his 
heirs  for  the  tun  agreod  upon,  witli  interest,  if  there  be  deUy> 
to  yield  up   possession,  and  iiuJemniiy  for  i^mage  by  doluiy  or 
culpa }  and  in  case  of  special  ccmditions  being  appended,  the  action 
may  be  directed  to  dieir  spsciat  fulfilment. 
Ac6a  conducd        The  actta  cmducti  it  by  the  hirer  against  the  owner  for  delivery 
lid  xguiuc  clu    pf  tdg  thing  with  all  its  pertinences,  for  laying  no  impediment  iti 
"""■  the-  wajy  ofthe  use,  for  ndemnificadon  for  damage,  for  expenses 

which  the  owner  has  agreed  to,  and  for  those  to  which  he  has  not 
agreed,  if  indispensable  for  the  preservation  of  the  object,  impensa 
ntctssaria ;  nay,  even  such  as  add  to  the  vahie  of  the  thing,  termed 
utiles.^  The  increased  value,  however,  must  exist  at  the  termi- 
nation of  the  hiring,  and  this  value  is  to  be  had  regard  to  alone, 
not  the  sum  expended  to  obtain  it,  thus  such  outiay  must  not  be 
extravagant;  and  should  these  expenses  foil  too  heavily  on  the  let- 
Kr,  or  bear  a  disproportion  to  the  rent  payable,  the  judge  may  use 
his  discretion  in  diminishing  the  sum  to  be  repaid,'  and  see  that 
they  be  not  extravagant.  Voluptuary  expenses,  or  such  as  have 
been  expended  by  the  Mrer  on  die  object  for  his  pleasure,  are 
not  recoverable. 

We  now  pass  to  the  contract  termed  emphyteusis. 

§  1679. 

The  *mpli)«a.       The  cmphyteutical  contract  was  first  definitely  established  under 
lical  cgclnet. 

■  Ulp.  fi^  6,  14.    Fct  thM  njn  Ulpton,  fitla  tarm  Jhuitmr  doi  ^tcia  at  vK&rr 

—imfBuaruM  tra  amt  ifrcia  1    aul  (lUM  a    vhuu   a   «£wr<  /utrb.      Valuptuoce 

DCcoBiiic  £autiir,  tmt  utilo,  au  TOlup-  aat  juiiui  nifix  tmhiii  dnirkr  Ja  fiirh 

tuoiB.     tftamiBw  tiiKt  nufnun  m^at  nM  Maatfaaiijrmliaairtlhetttttiqtiairtumt 

facta  Ja  Jtltritr  fiOv  at,  vdm  a  aiiit  ni  wr'uLaria  a  {actoiiii  KMJliiluftu  rtiiB. 
rvntai  Wu  nftarit.      Udia  nuU  fwfau  *  P-  3i  jt  lO)  ^  >• 

MM  faaii  fmJtm  Jilr-lT  Jat  nn  /nail  f 
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that  denomination  by  dw  Emperor  Z«no,  and  w»,  undoubtedlr,  ZowiDniy  «». 
u  that  period  nodung  nwR  than  a  consoMation  of  the  hw  of  the  nUiui  tb« 
Icaaes  tk  Sate  and  Imperial  domains.     The  great  changes  which  ^dn'of  *w« 
had  gradually  taken  piace  in  the  Romano  Byzantine  State,  whereby  doouiiu. 
a  great  quantity  of  nncultivated  provincial  land  was  thrown  into 
tbc  hands  of  the  commonwealth,  had  rendered  this  consoliclation  a 
matter  of  necessity.     Dr.  M.  E.  Pepin  le  Halleur'  correctly  says, 
At'm  mt  dtivt  fas  ctHfindrt  U  iati  di  la  nnstitutitti  avtt  la  dait  it 
Cinititutim  tlU  mhiu.     A  vrai  dire^  Zintn  n'a  fait  amtri  thttt 
^  fixtr  bj  idta  tmr  «n  pwtt  trh  important  tt  /lUfs*  aiarj  trh 
nuirtainj  la  nature  da  cmtrat  ttripbytfttiftit,  tt  far  tMitt^  da  drtit 
fn  em  ritultait :  mail  ta  emsHltttun  lupfoit  fmt  rimphytfut  txtsiait 
dija  et  jme  Ftn  discatait  tur  ta  nature. 

The  patrician  class*  obtained  qualified  beneficial  grants  of  un-  PttHduMotala 
aj^tropriated  landed  property  in  Italy  and  in  the  conquered  pro-  ''^^^^'^1^ 
rinccs,  which  they  held  of  the  State,  under  the  denomination  of  L|_  '*'^ 
ager  ptibJieus  in  the  former,  and  in  the  provinces  of  ager  vtctigalit. 
Originally,   State    domains   could    not    be   entirely  alienated. 
They   were,   therefore,  let    out    to    those   who   had    sufficient 
polidcal   influence    to    obtain   such   grants   somewhat  after  the 
manner  of  peppercorn  leases,  with  a  view  to  their  being  ren- 
dered  productive,   or  fixtm  the  decreasing  necessity  of  patcua 
fmmmitia  and  the  greater  demand  for  produce  for  the  consumption 
of  an  increasing  population.     These  grants  beine  only  accessible 
to  the  hi^cr  class,  there  was  a  douUe  reason  for  further  distri-  ani  «b-i«  to 
bating  them :  firstly,  in  order  to  silence  the  plebeians,  who,  as  *•"  N«k««»«- 
dicy  rose  in  political  importance,  did  not  f^  on  all  occasions  to 
mux  their  complaints  heard,  and  to  demonstrate  their  jealousy 
of  the  governing  class,' — this   is   the    natural   prc«rcss  of  de- 
mocracy, which  has  only  to  attain  its  acme  to  lapse  into  anarchy 
and  to  result  in  despotism,  as  in  ancient  Rome  and  in  modem 
cultivation  of  these  lands :  hence 
:he  habit  of  dividing  the  grants  so 
rhtch  had  not  only  the  eSe«  of 
nenting  their  own  twenues  by  an 
rent  paid  by  themselves  into  the 

of  these  lands  never  being  styled  GnoHMof 
t  is  evident  that  they  haa  but  a  sn«  doaufaw 
lie  tenure  was  precarious,  liable  to  JJ^  **"*•* 
State,*  ccmsequently  that  of  the 
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teoent'i  was  subject  to  the  same  contingency.  This  tenure 
Ori^nofioKf  gtve  birth  to  interdicts  ftM-  the  protection  of  the  rights  arisiiw 
dkeuD.  Qm  Qf  tjje  possession  of  the  agtr  puhUcus  at  vectigahs,  of  whica 

the  old  civil  law  took  no  cognizance.* 

When  granted  to  the  municipalities  in  the  provinces,  this  land 
was  tenned  vectigalii  {^po%)y  from  the  £ict  of  the  rent  being 
brought,  veho  (^^pea),  into  the  public  treasury.  The  terni  strictiy 
taken  included,  indeed,  all  State  revenues,  but  others  had  their 
appropriate  names.* 

^i  in  perpttuum  fuadum  fhundum  etniuxtrint  a  munieipihis, 
fuamvii  non  effieiatur  deminiy  tamtn  flaetiit  etinfutin  tit  in  rtm 
actiarum  adverttu  fuemvit  passtssorem  std  tt  aJvermi  ipsai  mtau' 
cipti.  Ita  tarrun  li  vectigal  ithant.  Idmt  ttS,  li  ad  ttTUpms 
babiurint  eonductum  nee  tempui  nnductionii  ^nitwit  tit.'  Such 
then  had  become  the  law  according  to  Paulus,  even  long  belbie 
the  translation  of  the  Roman  empire  to  Byzantium.  It  is  here, 
however,  well  to  bear  in  mind  that  Justinian  occasionally  varied 
slightly,  to  suit  his  purpose,  his  citations  from  the  ancient  juris 
prudtnta^ 

%  1680. 

Vui0iiaie«aui  Hyginus  afibrds  a  trace  of  the  sensible  effect  the  demands  of  the 
peTWMutjf.ftts  plebeian  class  had  on  the  location  of  State  lands,*— ^ai  atper- 
futrant  agri  victigalibui  subjtcti  stint^  alii  pir  annts  quinoi,  alii 
vera  mancipihus  etmntibus^  id  est  conductntibus  in  annot  cenUnts  t 
hence  it  appears  that  some  were  leased  in  perpetuity,  othets 
for  terms  of  five  years,  and  some  for  100  years  to  munici- 
palities. 
TcmnioKi  Agri  dvitaUm   alii   vectigales' iiscuMrur,  alH    non  vectigales 

inpiKanon*       vocantur  qui  in  perpetuum^  leeantur^  id  est  hac  legty  ut  tamdiu 
pre  Hits  vectigal  pendatur^  quamdiu  tuque  ipsis  qui  canduxerimty 
nequt  bis  qui  in_  ueum  tarum  tuectsstrint^  auferri  tei  lieeat.     Non 
vectigales  sunt,  qui  ita  celendi  dantur^  ut  privatim  agres  nestr«t 
eoUndos  dare  soumutfi     By  this  arrangement,  the  tenure  being 
less   precarious,  there   was  more  inducement  for  the  leasee   to 
invest  capital  in  cultivation,  and   from   this  period  the  tenore 
Coiaain^i*    ceased  to  be  precarious.     That  there  were  common  lands  from 
^JJJ^™^"   the   first  foundation  of  the   Roman   State  cannot  be  doubted. 
ibcRoauo        The  mimicipalities  which   imitated   the  Government  of  Rome, 
Sate.    '  followed  her  example  also  in  this  respect.     Thus,  on  the  estab- 

lishment of  a  new  municipality,  grants  of  State  domains  having 
been  made  to  it  either  absolutely  or  for  long  terms,  the  muni- 

S  t%.  *  De  Bnit  «outit.  p.  %o%.  £4.  Scrip- 
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cipat  goveniineDt  let  off  to  indivklualt  so  much  as  was  not  re- 
quired for  the  comoionage  of  the  citizens  in  general.     The  term  OHginoftlM 
of  five  years,  mentioned  by- Hygmtn,  had  hs  origin  in  the  census;  ^njarimit. 
but  it  is  protuble  that  the  Cenents  were  seldom  disturbed  in  their. 
poste«*ioj)f  so  U«ig  u   tbey  were  not  two  years  in  acrere  of 
canm. 

It  wu,  moreover,  the  custom  of  the  Romans  to  divide  conquered  ConqacRd  luidi 
lands  anuMig  the  victorious  toMiers,  these  lands  having  become  agtr  ^*>^  imont 
fMiSau  P.  R.,  the  dominion  of  them  remained   m  the   Sute,  "' ""'''' 
which  granted  them  on  condition  of  clearing  and  cultivation  to 
tbe  teaent,  whose  property  they  became  in  hnu,  and  who  paidinto 
the  tgrariiim  or  public  treasury  a  yearly  rent  in  aclmowIe^;ment 
of  the  tenency,  which   might  be    perpetual  or   for  a    limited  if  iinsdj  cnid- 
period.     These  provincial  lands,  if  already  in  cultivation,  were  ""?.  J™*^ 
termed   ggri  vtctigaUs,  from   the  Vfctigal  or  rent  payable  on  ^^^^'ei^ 
account  thereof  t  but  if  uncleared,  agri  tmfhytiutUi.  phyieudci. 

Tbe  origin  of  tbe  tenure  lay  evidently  in  the  difficult  of  obtaio- 
ii^  for  watte  lands  tencnts  who  would,  under  conditions,  be  at 
tbe  labor  and  expense  of  dearing  and  cultivation ;  this  rendered 
&voraUe  terms  indispensable. 

Another  reason  for  not  conferring  the  ^iNn/ff/vm  or  fix  simple  I 
oo  tbe  grtmtees  of  such  land,  may  be  found  in  the  laws  relating  to  ■ 
citizei^p.'  Most  of  these  lands  lay  in  remote  provinces  }  and  it 
must  hare  been  difficult,  when  no  colony  had  been  planted  in  the 
ocig^iibourhood,  to  find  citizens  who  would  settle  at  so  great  a 
disonce  among  strangers  for  the  purpose  of  agriciiltural  pursuits. 
Tbote,  then,  to  whom  the  land  was  assigned,  turned  it  over  or 
txAi  their  interest  to  the  natives  of  the  province,  who,  not  being 
citizens,  could  not  hold  an  eger  romanut  in  dominia :  hence  it  was 
found  convenient  to  create  a  perpetual  tcnency,  the  interest  in 
which  was  transferable  to  persons  of  any  status ;  this  necessity, 
too,  may  have  had  something  to  do  with  prtedia  frevlncialiay 
bang  never  in  daminio  but  always  in  bants  by  whomsoever  held. 
To  uduce  persons,  however,  to  cultivate  such  lands,  it  became  ' 
necessary  to  grant  the  fullest  possible  title  short  of  actual 
imminitim. 

We  leacn,  then,  that  the  Sate  was  the  only  landlord  which 
or^Jnally  granted  out  lands  on  these  leases,  but  that  the  practice 
was  afterwards  imiuted  by  municipal  and  ecclesiastical  corpora- 
tkms,  and  in  the  time  of  Constantine  was  extended  to  indi- 
viduals. 

Hence  empbj^eusis  may  be  either  public  or  private  with 
legud  to  the  grantees  of  the  lease ;  perpetual  or  temporary*  with 
respect  to  tbe  term  for  which  it  is  granted ;  and  civil  or  ecclesiasti- 
cal with  respect  to  the  nature  of  the  lease  itself.* 

We  must  now  pass  to  another  epoch  in  the  history  of  State  lands, 

'  *  J3?»  h-  <»P-  '  P-  *•  J-  •  Nov-  7i  «■ 
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§  i68i.' 
HmmIh^  The   dtu   of  penotu    haoini '  to   the  men  recent  Romn 

law   uo6a    the    deooaunation    of  nlni^   had    Ha&t   origin    in 
varipui  sources.     Although  the  perioil  of  their  firet  intreoiKtian 
cannot  be  certainly  traced,  it  is  nevcrthdcss  probable  that  it  com- 
menced with  the  conqueat  of  ptovioceiii  and  the  reducdon  of  the 
former  posseuors  or  at  leaat  (he  peaiaats  to  thb  canditioii,  ftx  the 
Thilr  intiodiic-  puTpose  of  oiaintainuie  the  cultivation  «f  the  lands  which  bad 
ti<ni  fin  the        becooM  vested  in  the  Sotte  by  oonqoMt,  and  had  been  granod  o« 
n4"a<^iuiib.  to  influential  proprietors.     Henoe  k  remhcd  that  maoy  of  these 
peasanu,   undoubtedly   bariMriaas^  wen  dtatributed  amoi^    the 
landowners  under  colonial  tenuit.* 
Id diqsct  10  The  object  which  was  held  JaVieW  at  dw  time  of  ita  intRxhic- 

K^tb*  stitt  don,  was  doubtless  to  secure  tbb  State  revenue,  and  to  prevent 
icNUk.!*,  conquered  lands  going  out  of  cultivation  by  the  peasants  removing 

from  them )  thus  rmavray  peasants  were  subject  to  the  same 
laws  as  fiigitive  slaves,'  and  the  proprieuir  had  a  certain  power* 
over  them,  including  the  right  of  inwcting  punishment,*  nor  could 
they  as  a  genenl  mfc  appear  against  hint  in  a  court  of  justice.* 
Natiueof  th^  In  the  nature  of  their  occupation  they  resembled  fitnners,  but  in 
'"'*"-  other  respects  qualified  daves,  for  both  th«y  and  their  ch3dren 

born  on  an  estate  became  as  it  were  incorporated  with  ii,  and  were 
Oii^uitl,  id.  not  at  liberty  to  quit  it,T — hence  are  sometimes  termed  triginarii^ 
eoliid'ilot  olt  ^ough  more  commonly  adscripti  gUia.  The  serfs  (servi)  in 
tbe  emu.  the  Russian  empire  are  probaUy  deduced  from  these ;  the  same 

class  of  peo(^e  are  to  be  found  in  the  Danulnan  prindpalides, 
which  were  fimnerly  a  part  of  the  Roman  empire  (Dacia),  and 
still  preserving  a  Roman  language.     This  class  of  agriculturist  u 
also  known  in  Hui^ary. 
toH  amU  dm        The  lord  was  not  at  htaerty  to  eject  these  alml  from  his  ettatte  | 
^jecttluc^oal)  to  tnuufcT  them  Otherwise  than  with  the  land,* — and,  if  he  did  so, 
they  had  their .  remedy  in  an  aclh  vimdicatienit  ;>  neither  was  he 
allowed  to  increase  their  fixed  yearly  payments.**    These  peoide, 
then,  were    practically  slaves :    but    in   the    eye   of   tbe    fanr 
they  were  freemen,"  and  as  such  belonged,  for  the  purpotes 
of  A*  census,  to  the   class  of  the  eapite  eMtiti^'*  or  p<H)-bx 
wMmpMiUt    payers  }>*    their   lord  was,  however,  responsible   for    the  total 
ft*  the  poU-Bi- 

■  T.  Sni|nj  ZdndiTift  far  CocUtkd.         *C.ii,4^».    U  £n|iui<  *  M^  bad 
Roluiwiaaucli.  ti.  17],  ^  470ili.  op.  ta  >ppal  d  npc  Id  one  th«  lord  TiolaMd 

■TrebelL    PoUto    Ovid,    jj    Eamcil.      btr  bj  f6nx.—Ua.  ^  itj-iyi. 
■MijT.  CoMtut.  Qou,  I,  91  C  Hi.         'C  Th.  J,  t<^  I{  C.  ti,  ^,  ii,  tj, 
S,4,3).Ziiii^K^.xlnLB,»3)  C  Th.      sji  C  11, 51,  i. 

•C-n.  j.o,i,«(C.  11,47,  *.  *»i         *Cii,45,  i.»(  C.  11,47,11. 

aj,pf.4»i  Cii,  SI,  »(C  II,  j»,i(         "0.11,47,7. 

C  11,  6],  »i  Wiltn  GckIu  dn  gJSm.         "C  ii,  ji.  i. 

R*'J>»-*4'«.+S'>.t*+-  "44M,ttiq.j  i»s,h.op. 

*C.  111471 II.  '■C  II,  47,  ij,  n.  tribaarii,  tconli, 

*C  ti,47,  i4i  CTh.  ti,5,  51-J4.  aAuiFiiiii,  Coth.  66  u  C.  11,  v- 
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amoum  due  from  hts  ttUni  to  tbe  State,  \*4Hch  he  bad  to  advance, 
Mid  to  a^eet  from  his  peasants  is  he  ben  might.'  This  cUm 
was  ^so  that  from  whkh  tbe  landed  pn>{»ietors  obtained  the  fir 
greater  nwaher  of  the  recruits  theywere  bound  to  fumish  to 
tbe  State,*  and  who  were  tbercBpon  ejMm^ed'  from  the  poU-tax  ; 
this,  bowcrer,  was  no  fdief  to  m  \oi4,  timx  tbeGiirplus  (acerei' 
ttnttt)  munediktely  moved  into  their  plaee^>— first  those  of  the 
caste,  and  ^hng  such,  those  from  the  public  poU-tMc  Vtt.* 

The   colmius,  being   a    freeman,  could  contract    a  valid    mar-  Cokmin  cotild 
liage  ;*  but  as  tbe  parent*  banged  to  ^  laid,  go  did  the  chil-  ootnetai^ 
drcn  also ;   and  different  hws,'  obbined  at  -ditFerent  times,  for  ''>*'™s'- 
asi^;nii^  the   cbildTen   of  peasants   beluigkig;   to   two  different 
estates  to  one  or  to  the  other  q(  tfaem.     A»  a  general  rule,  tbe 
fartta  fbflowed  the  venter. 

The  issue  of  ■coUni  and  pcnons  not  free,  ft^owed  the  mothect*  &n«Dfnbtd 
and  in  Ske  manner  the  child  htpx  by  a  freeman  or  a  cabna.*  nocreaiian 

The  issue  of  a  freewoman  and  a  aUttut  wei-e  subject  to  many  J^J^  '^ 
contra^ctory  ordihances.s 

The  fiscus  daimed  by  special  OMCttnent  all  children  begotten  Fikiu  daimed 
either  by  a  freeman  on  a  fiscd  n^a,  or  vice  Versa,"  and  this  was  the  ««*  when 
most  important,  as  the  fiscus  had  upon  its  lands  an   immense  f  „^q^  *** 
number   of  ahni;    indeed,  the  system  was   so  extended,  and 
the  estates  so  large,  that  evoi  a  ungle-  private  individual  often 
owittd  whole  villages. " 

§  1682. 

This  status  might  originate  hy  a  freeman  living  on  an  estate  as  oripn  ofchc 
a  peasant  thirry  years,  but  In  such  case  he   retained   the  abso-  colonial  hum 
lute  ownership   of  his   property ;   and,  therefore,  these  persons  ""'  '!■  ^V™*- 
formed  a  free  or  superior  class  of  peasants,'*  termed  libtrl  cekni^* 
and  were  exempt  from  the  law  of  tbe  fiscus  above  mentioned. 

Persons  were,  moreover,  allowed  to  surrender  themselves  as  odoDibrnv- 
aUnif  by  a  judioal  declaration  and  a  simultaneous  marriage  with  a  Kuder. 
person  of  colonial  condition." 

Sometimes  we  find  that  the  status  was  applied  as  a  punishment  Aiapuniili- 
for  sturdy  beggars,  who  were  assigned  to  the  landowner,  who  gave  P*"*  *"  ""'^ 
notice  of  their  being  such."  begpn. 

■  C  Til.  II,  1, 14. 16.  ■  C:  Tb.  J,  to,  ij  C.  II,  4^,  iS,  II, 

•VejediH,  I,  7(  C  11,47,19;  C.  l»,  »4  i  C.  11,67,4. 

)4,  J — fecbid  the  tikiolof  w/nifMn  from  *  Not.  54,  pr.  t  ]  C  ii,  47,  141  Hot. 

—Bag  dM  peMaath  l6t,  1. 

»WJttr,l.ci3l7i  CTb.  7,  IJ,  6,  »C.ii,6t,i. 

7;  CTIi.  7,10,4.  '■Lebtn  ont.  wfl  r£r  wfoaranSv, 

•  C  Tk  7. 1  J,  *,  i  a,  Ii  olacDK.  e.  4. 

*C:  II,  47,  «4;  No*.  V>1.  tib  ax.i*  "C  11,47,  i>>i3>4  )|  Nor.  iti,  a. 

oIlMU  TI^  c  t,  t  >>  3-  "Cii,  6i,  I. 

*Cn.  S,  10,  ti  C.  It,  SJ,  31  Cll,  "Not.  Val.  itl,  xu.  d*  cdIod.  nfft, 

ML  I  i  Hot.  154,  161,  3.  c  i,  ^  5,  6. 

*Cii,47,.,.  "C.ii,as, 
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It  ms,  it  appears,  t<Jerably  easy  to  enter  this  condition,  but 
almost  impossible  to  get  out  of  it  again,  inasmuch  as  infranchise- 
ment  was  held  to  be  damnatory  to  the  interests  of  agriculture  and 
of  the  State  treasury ;  tjius  there  was  no  vcJuntary  manumissioit 
or  separation  from  the  estate.'  Justinian'  even  abolished  the  ex- 
tinction of  the  right  by  prescription,  for  reputed  freedom,*  for  up 
to  his  time*  thir^  years'  enjoyment  involved  the  utiuapi*  Uitr- 
tatif.  Even  the  priestly  office  .^id  not  avail  until  the  tndividual 
had  attained  the  dignity  of  a  bishop.' 

There  were,  in  addition  to  these  alaniy  Others  who  were  them- 
selves owners  of  their  own  hims ;  but  these  were  so  oppressed 
hy  the  excessive  burden  of  taxation  and  the  privileges  enjoyed  by 
the  richer  landholders,  who  could  usurp  an  influence*'  unattainable 
by  them,  that  matw  were  in  the  habit  of  surrendering  thctr 
proper^  tti  some  iowiential  lord  of  the  province,^  inscribing  them- 
selves among  the  auoiber  ef  bis  dienu,  and  under  his  aigis  bid- 
ding defiance  to  the  tax-gatherers."  The  same  thing  took  place  on 
Charles  the  Great  introducing  feods  into  bis  wide  extended  eqipire  j 
the  possessors  of  allodial  lands,  annoyed  and  opprewed  by  the 
great  feodal  lords,  surrendered  their  lands  to  some  one  of  them, 
and  received  them' back  as  Hehfi 

Some  of  the  tolani^  however,  went  further;. they  &irly  aban- 
doned their  lands  altogether,'"  and  became  peasants  on  the  esutes 
of  the  rich  landholders."  That  this  was  of  frequent  occurrence 
cannot  be  doubted,  from  the  careful  and  numerous  provisions 
made  respecting  the  agtr  dutrtus." 

i  .683. 

<  The  abandonment  of  lands  rendered  more  necessary  the  esta- 
blishment of  the  ediphyteusis  on  a  firmer  basis,  and  the  intio- 
ducdon  of  provisions  for  encouraging  their  cultivation. 

Nothing  can  show  the  extent  to  which  fiscal  exaction  was 
carried  better  than  this  desertion  of  property,  and  nothing  can  give 
us  at  the  present  time  a  better  id«i  of  a  publicanus  t  a  parallel 
may,  however,  unfortunately  be  found  on  the  same  ground  under 
the  Ottoman  rule,  where  'few  peasants,  however  poor,  can  esc^ye 
the  grasp  of  the  ;^ent  to  the  Armenian  banker,  who  ^ves 
security  to  the  treasury  Gx  the  Pasha,  in  respect  to  the  revenues 
of  his  province. 

From  the  above  remarks  upon  the  colonists  of  the  Roman  and 

'  C.  II.  AT.  II.  '  Lcbin  nnt.  1.  c  j)   Nor.  Migoriuu 

B.  it  indulicot.  reUquonim,  ^  4,;  C.  Th. 
11,14;  C.   II,  ^].     H«nc*  the  prtJiibU 
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bwer  empire,  wc  we  whence  the  tytttm  oi enrb  ud  Htivn'  lued' 
in  En^and,  and  of  Uibiignn  in  Gemany,*  is  derived ;  and  it  it 
tuTpristng  to  observe  how  little  modification  or  attention  that 
quijificd  ilavery  received  from  the  feodal  sytcem,  and  how  servilely 
that  system  was  copied  from  and  followed  the  Roman  law. 

Whether  the  peasants  in  England  were  not  in  a  bettsr  position  The  amftun 
as  iWm,  or  ctorhy  than  now  as  freemen  may  be  doubted  i  at  all  ^"^^ 
events,  abstractedly,  their  position  is  not  cbangod :  for  what  is  tbe  ^"."^j  w^ 
lending  back  to  ttn:  parish,  in  which  tbe  peasant  has  obtained  a  pnntd. 
senlemcnt  by  servitude,  essentially,  but  tbe  lending  back  a  fugitivA 
n/nwf  to  his  gleba  f  what  the  relief  he  gets  in  the  union  pooriiouse, 
but  the  relief  be  would  have  got  from  his  Iwd  \  what  the  jurisdic- 
tioD  of  tbe  county  justice,  but  tbe  power  of  punishment  by  the 
lord  I    Tbe  only  difference  is  in  tbe  administration.     Is  he  not 
usually  more  thankful  not  to  be  turned  off  the  estate  upon  which 
be  his  been  bom  and  bred,  than  anxious  to  quit  it  \   But  a  reverse 
system  obtains  in  England  at  present,  to  that  which  was  formerly 
aiivisafale  here  and  in  the  Byzantine  empire.     The  population  of 
En^aod  is  fully  sufficient  for  its  requirements  of  labor ;  there  is, 
eofiiequently,  no  object  gained  in  making  residence  compulsory; 
^  object,  indeed,  is  to  get  rid  of  the  incumbrance  of  surplus  lalKH* 
xnd  of  voracious  idleness. 

%  1684. 

This  system  of  long  leases,  or  in  perpetuity,  was  not  confined  Peipcnul  Ioh- 
to  State  domains ;  private  persons  let  their  own  property  upon  J^^°Ji^^ 
Eke  terms,*  as  an  inducement  lor  the  lessee  to  bring  sterile  lands  j,^  <if  liM.  - 
Olio  cultivation,  or  possibly  even  to  raise  money  by  fines,  after  the 
Banner  of  leases  in  England  renewable  on  fine,  church  leases,  &c. 

In  Ireland  there  are  may  species  of  emphy teutical  tenures  which 
may  be  traced  back  to  this  Roman  origin. 

The  right  which  the  nearest  resembles  that  of  the  lessee  of  a  UnifructuiiT 
State  domain,  is  that  of  the  usufructuary ;  indeed,  it  is  not  easy  to  "wnbin  &t 
distmguisb   between  thtm.      According  to  the  old  practice,  the  ""P'')'^'*- 
osufnictttaiy  right  was  really  the  preferable  of  the  two,  because 
leas  precanous ;  the  princi[nl  practical  difference  was,  that  the  Not»bie  pncri- 
usafructuary  paid  a  real  rent  where  his  rights  were  those  of  a  ^1^1^'!?!" 
6nner  and  not  a  life  interest,  and  that  his  tenure  was  for  not  less  t„. 
than  a  year ;  whereas,  the  lessee  of  an  agir  puBlicui  veeligalii  paid 
onginally    a   rent  proportionate  to  the  contingency  to  which  he 
WIS  subjected,  of  being  deprived  of  possession  at  any  moment  at 
which  the  State  should  require  to  reassume  possession  of  the  land. 

The  theoretical  diiferences  which  subsequently  arose  when  the  Theowtkii 
tenure  became  certain  and  defined  were  more  varied.  The  uau-  'J'*«««- 
Ihictuary  right  to  produce  accrued  on  its  fereeptio,*  or  harvesting  j 

'^4fiS,  h.  op.;  lin.il  il7-9,  190-4,  *{ii5,b.ap. 

p»niKeildMrb,hfBce(hiirii*h)Bi)Mfah,  *C.  11,  61,  tt. 

Am  Una  DuEcb ;  Biuciub,  Gcraun,  lUu  *  P-  411  3, 15,  %  i- 


itv  Google 


3* 


THE   tUtMAIt  Cmc  LAW. 


Fcmpio  and     whorcw-  tboc-  of  tks  agtr^  vtetigMia  on:  •  ihc  itpar^ih^^  or '  sim^ 

'^*"*'"  sepfuation  fietn- the  soiU  2aA-i^  vKtosr-it  comtmm  ^viduttd^uj 

iiiicensiuiiOMC)  of  partnership  in  ;uv0|irrfwrt/fa/u,  whers  thc'inaiit- 

oipalitf w»  aonoenKd  in.  the  shape  of  an  in  rtntactntat  ^^aatv* 

third  partfOf  an  iMtrdictum-  ptnanrsam^*  acboni  <irfcnin)'^trtMi 

atmmutt  •uA'flttviie  arcttidit^aaA.'  the  exempdoa  from  the  fCKfi* 

judkia  ,iititHdioCMtisa^*  noneof  Triiich!  the  utufractuary  enj^cd. 

^J™^**-     The  raosC' impopanti  dittinatibn  of -all  WB^  however,  thai  the 

oPfemdkur      cctMionatT  of  thei«gff"vwh'fWM  traumiEBstl'fabi  rights,  to  hs- hdiv 

iit'  pradtis.mumapumi  ^ua  ei  ligt  ,{ecantur  ut M#f»r  i^n 

CoioDicr  on-  (MtfiKftrf  neque  ejus  hasredi  ^rW(Kn  du^nftiin*  Thatceasioiurr 

nMgiantwr-     ©f.sui  n/'T  vuligoHi  cAntiotaTKuajyer' it  i«dth  services  is  suwi 

fiiently  dear  from,  the  spirit  df-^lutldingj  albdt  this  point  is  left 

imdecided  in  the .Pandocn^since  bwould  be  inconsistcHt  with'his 

qtlldiqr  of  2  leuee^r although^ an  heredttaiy  one;  in  aiditjoatigi 

wiitch,,  the  Jessons  rscogntBej  no-  undcrntcDenmy  t^ey  onljr  kncnr 

the.cessiocuiy  in  the  aSair,  who  cannot,  therefore,  alienate  jmf 

part  of  hii  righis  so  as  to  give  a.  third  party  a  right  of  urtion  or  ia- 

terdict  againsc  hit  laodlo^,  for  a  servitude  cxnnat  be  granted  bM 

where  theii^iffwuu.  has  his  real  action-,^  and  tlierighc  to  transfer  hii 

real  right  to  a  thitd  party  [  but  a  multiplication  of  real  actions  don 

ObiigiiiMi  to      not  follow  the  splitting  of  the  integral  right.     The  obheation  to 

EMftraff*""  pay  the  WK/i^fl/ being  in  the  nature  of  a  personal  debt,  and  not  of  a 

cha^  on  the  property,  as  in  the  .case  of  l^odal  tenures,  the 

cessionary  cannot   transfer  his   liability  to  pay  the  canon  to  a 

third  party,  and  so  absolve  hiqiself.?     Lastly,  it  is  clear  that,  a 

TNmmtTcm    his  quality  of  simple  possessor^  he  has  no  claim  upon  treasure 

iJ^^^I^J^'    trove  on  the  -property,  although  responsible. for  all  meal  chaijet. 

''''      accruing  thereon.' 

,      §  1685. 
TbcBwiuni  With -the  establishment,  of  the  empire,  it  hasbeeo  ahcadyob' 

««4  the  fixm.     served,*  arose  the  difFascnce  between  the  State  treasury  or  «r«- 

rium,  and  the  Imperial  treasury  or  fiicus^  however  these  term*' 

may  haw  became  confounded  in  thecourse  of  time,  when  die  i». 

creasing  governmental  power  of  the  emperors,  resulting  in  auto- 
I^idiietlmi  be-  craoy,  rendered  the  distinction  between  the  patrimania  ptpiJi- 
mMUm^  iEwnMw'  and  Casaris  no  longer  ne«:cs8ary.  Pepitfle  Hallcurf  it 
RomuTuid  probably  correct  in  his  presu^npcion, :that  the  cessionary  of  an  Id-' 
c*^  perial  domain,  so  long  as  he  paid  his  canoa  regularly,  couId.X)aly 

'  jj^yg  j,g^  turned  out  of  possesstan  by  the  expiesi  order  of  th« 

Empecor. 


'p.  ij, 7,  16, Si. 

'  p.  lo,  3,  7  i  t;  6,  J,  I,  %  I. 

•P.  .,  8,  IS,  J  n  P.  19,. 3,3, U 

Sannxi  >«*  V<m.  %  9,  p.  114,  s.  3,  £<t.  6. 
'F.  1,8,  IS,  4  I. 


•G4liu,ttl,  145)  P.  6,  .J,  I. 

•  Th'iUuC  Abb.  1,  p.  i6f. 
'C.)v6s,3. 

..f-  J9i4.7;  P'49.  I4t  J*- 

*  %  8(14^7)  h.  op. 

"  1.  c.  p.  17  }  Colniticlla,  I,  7. 
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The  expression  agrr  pubtieui  is  exchanged  In  the  Codex,  where  The  tenn  a|tr 
that  term   never  appears,  for  fundi  patrimmtaUs-,  fundi  divini  E"'''''"  "f* 
damu ;  and  even  tlie  terms  agtr  JVectigAiil  and  fundi  pubU«l  rarely  Ci>dci."' 
occur,  the  tercas  pradium  fivitatum^  fim£  eivitatum,  and  /iuidi 
rti  fublicief]ieiog  st^stituted  i  jumI  thee«  oewlycreated  denominations 
appear  to  have  given  riac  to  the  new  iHghte,  the  Jitt  privatum  sahfo  Ju  pHTitnm, 
laiuHty  jus  perfttuuBi  talvt  cantne  or  jui  ptrpttuariutn,  wwl  jus  \^'''  ^^  ■ 
tmfbytiuticum  or  t/ttpbjtttaieariam.^  pecpMauinm, 

The  jus  ptrpetuum  is  never  mentioned  -but  in  coiwcctimi  with  empbrunti- 
^t  fundi  rti  privatitj  and  the  jus  4mphjttutiatm  but  with  that  of  the  **^'^- 
fiiadi  pgtriaianiaJii,  whence  it  may  be  inferred  ttut  die  ncpresMons 
were  not  always  synonymous. 

The  fiadi  patrimaniaUsjippeu  to  have  been  let  at  a  fixed  rent ;  FoadlfwU 
ot,  when  sold  for  a  certain  price,  the  sale  to  have  always  taken  ""^^^  '** " 
place  sahia  eanant.     Tho  fundi  rti  privtst/e,  on  the  other  hand,  orKild»S*u 
were  frequently  sold  without  reservation  of  the  canon.  amat. 

Two  constitutions*  of  Arcadius  and  HonoHus  declare  that 
there  is  to  be  no  longer  anything  common  between  the  fundi 
patrinuniales  sold  as  above,  and  the  fundi  patrimaniaUs  granted 
under  the  same  conditions  as  the  fundi  patrimoniaUi  qui  .in  can- 
ditime  propria  constiluli  sunt.* 

A  constitution  of  the  Emperors  Theodosius  and  Valentinianus 
forbids  in  positive  terms  the  alienation  of  fundi  pairimanialts  per 
tractum  artentis^  even  saho  canane ;  and  the  constitution  of  the 
same  emperors «f£he  following  year'  positively  forbids  the  aliena- 
tion of  fundi  rei  dominicte  dembta  canone,  thereby  expressly  per- 
mitting by  implication  such  alienation  salvo  camne.    Hence  we 
raust  disttnguiah  between  those  sold  salvo  canone,  and  others  in 
enditiant  propria  constituti;  and  conclude  that  the  expression  jui 
perfttutim  sanio  canone  is  applicable  to  those  fundi  patrimomiales 
iria    conditions  constituti^  and  that 
3ger  publicus  or  vectigalis. 
,  Vdentinianus,  and  Theodosius,"  Tmiiu  oonduc- 
the  terms  titulus  conductionis  and  ^°^ '  J"  P"" 
:onditions  apfdicable  to  a  common  i*^""' 
uity.      Clearer  is  another  consti- 
ntinianus,'  sane  si  quis  non  ptrpetut 
t  still  more  conclusive,  hca  omnia 
ietuariis  cenductonbus  kcenturfi 
doubt  but  that  the  lands  bclon^g 
//  patrimnniales,  are  to  be  distin- 
t  jure  J  saho  caAone. 

'Aictd.  Mtloilot.  C.  i,'34,9,ft  to.  'C  ii>6j>  7i  a-d.  440. 

*Cii,  61,  9*  10,  A.D.  2}S,  3^.  *C.  II,  6j,']. 

'C  11,61,  i],A.D.  43$.  'C.  11,70,  J. 

'Oiacftaftivetitt{Cyu).  *  C.  t^70>  }■ 
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Jul  prificum 
wu  llic  aliciu 


f   1686. 

The/Kr  privatum  consisted  in  an  alienadon  of  the  4eminiiim^  to 

an  individual,  hence  the  expression  ad  jus  tramftrrt  privatum. 

To  ptevent  the  dissipation  of  such  property,*  a  portion  of  the 

price  was,  as  it  were,  sunk  or  fiinded  in  the  estate,  and  liable  to 

bear  interest  in  die  shape  of  rent :  thus,  for  an  estate  of  the  value 

of  3,000  aurei,  2,000  would  be  paid  and  1,000  aurei  left,  as  it 

were,  on  mortgage,  bearing  an  interest  of,  say  5  per  cent.,  etjual 

jntpcrpctuDDi     to  50  aurei  per  annum,  to  represent  the  canon.    CM  the  other 

tnnhtni  no       hand,  the  jui  ptrpttuum  did  not  confer  the  dominium,    "  Librrtatis 

Qoumfimilorum  ?""*  municipHs  cx  fundis  patrimonialibus  atqui  trtipbyteuticis^  qui 

■int  loBHDi.       fundorum  non  sunt  domini  pr^itittrint^  ratienalet  hujus  preeciptl 

aucttritate  rtscindant"  as  thie  jut  privatum  did,  quum  fundorum 

sine  domini.     These  two  expressions  being  thus  accounted  for, 

the  third,  t\itjus  emphyttutitum,  remains. 

§  1687. 
The  jut  cmphr-      Finlay,  in  his  essay  on  the  reizn  of  Leo  the  Iconoclast,'  sads- 
^^5!?*']-      fectorily  proves  that  the  strict  observance  and  fair  administration 
"      '  of  the  law  alone  enabled  the  Byzantine  empire  for  many  years  to 
bear  up  against  a  vicious  system  of  financia]  policy,  and  of  this, 
the  jut  tmphyttulicum  supplies  a  strilting  example.     The  constant 
increase  of  taxation  pressed  go  grievously  on  the  agriculturist  as  to 
induce  the  continual  abandonment  of  lai^  tracts  of  land,  which  it 
was  no  longer  possible  to  cultivate  at  a  proAt,  and  such  lands  were 
thrown  upon  the  decurions,  with  permission  to  assign  them  among 
the  members  of  their  municipality^  if  they  should  be  unable  to 
support  the  burden  of  the  new  taxation. 
DcMfMd  bulk.        This  increase  in  the  chai^,  on  those  who  were  already  over- 
taxed, had  the  natural  effect  of  forcing  those  who  still  culdvated 
their  lands  to  abandon  this  unprofitable  employment ;  to  obviate 
this  evil,  all  such  as  put  deserted  land  into  cultivation  were  promised 
the  dominion  of  it  after  the  expiry  of  two  years,  unless  the  proprietor 
IndBcemsai       reclaimed  bis  land  within  that  time,  in  which  case  the  new  specu- 
'-^^  "dhHB  hv '  '^^'^  ^^  ^^  ^^^  of  retaining  possession  until  all  his  expenses  had 
{]!21^,i,B.         I'c™  reimbursed  him.*     As  to  such  as  after  six  mondis  confessed 
RiehtiDfFn>     their  inability  to  liquidate  the  fiscal  imposts,  their  lands  were 
prictonnTcd.     declared,  after  a  term  of  six  months,  to  be  in  the  nature  of 
derelicts,  and  were  adjudged  to  those  who  undertook  to   pay  a 
tertum  quim  tributerum  tanentmy^  save  the  rights  thereon  of  such  as 
had  claims  upon  the  land  other  than  those  «  proprietors,  and  who 
were  enabled  to  make  their  demands  operative,  if  proved,  within  six 


■C  II,  6;,  i{  C  11,61,  ts- 

■LcHiUenr.pLiC. 

*Tniiuctioni  or  the  Rognl  Societjr 
of  LiCRmtDR,  ToL  iv,,  NewScnci,  p.  1151 
Hit  ibo  nmt  intlior,  Hiitoiy  of  McduEnl 
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months   after  fiscal  judgment  or  expropriation,  on  indemnifying 
the  party  to  whom  they  had  been  *o  idjudeed  for  all  his  expenses.* 
Where  dwse  lands  were  priginally  Jkndt  fatrimmiaUs,  the  new  N»  owaa't 
owner's  title  ccmsisted  in  a  jut  ptrpttutm  ac  frivatum  sahii  patri'  ^'^  "mMtA  b 
mtmaU  taiu**.*    Furthcnnorc,  hj  direct  application  to  the  Em-  i|^,|^^^^c. 
peror,  the  concession  of  some  fiindui  Jttrius  could  be  obtained 
under  the  tenure  oi  jus  ptrpttuum;*  and  to  this  so-calted  contract 
of  public  taw,*  the  term  jut  empbyttuticum  was  applied,  and  which 
involved  the  necessity  of  adding  a  certain  proportbn  of  the  un~  Jiu  cmphrtra* 
cultivated  land  to  the  grant.     Cttttrum  tu  qui  apimai  ac  fertilii  ^^^  f*^"* 
fttadettt   ttrras^    aut  ttlam    nune  tihi   txistimaat  tligenJat,  prt  Kcrilii  wich  che 
itfttta  tdlictt  pcrtinUf  tummam  Jtiiti  pr^ttntit  jubetHUi  impUrt^  obUintiaa  to  idd 
/Am  ttiam  qui  cmphyteudcario  nomine  ncc  ad  plenum  idoneas,  nic  "  **"  *™"' 
mnitwt  mtdit  vaaiat  dtstintnty  tie  t»  illit  futpit  qtut  prmiiiio  in- 
Sgmty  justam  ac  debitam  quandtatcm  dcbcre  suscipere  ut  indutto 
ttmporit  ipatio  pott  bitnniKm  dterttum  cananm  ithtndutn  tut  mtmiH- 
mnt.     Hence  it  results  that  the  Emperors  were  in  the  habit  of  The  doBuniiim 
granting  the  demnium  oi /un£  fatrinuntaUi  ai  fundi  rti  frivatte  f^^^^^' 
to  individuals,  under  die  resolutive  condition'  of  an  annual  canon  ^^^^ "  ""' 
for  ever,  and  wbkh  tenure  was  termed  jui  privatum  taht  eanent  s 
as  many  freeholds,  all  of  which  are  legally  speaking  held  of  the 
Crown,  are  subject  to  quit  rents  to  the  su^Mnor  lord. 
In  the  leasing  of  these  landi,''  the  prtpria  tmditie  was  usually  The  pnptb 

"en  formerly  applied  to  the  agtr  "^'^^j^ 
I  the_yiu  perpetuum  lakie  canon*.    P"P*"""*-*' 
ct  was  ap[Mied  to  tands  of  like 
nildvation,  the  right  attaching  to 
int. 

le  two  last  appears  to  be,  that  the  DUmcdoa  bc> 
1  immunity  of  two  years*  canon  tw«*  tfcttwo.  • 
inculdvated  lands  ;    all   imperial 
:erms  of  the  original  concession, 
grant.      This  view  is  contrary 
itors    of  the    middle    age,  who  okmiioa  of 
Ut  and  agtr  tmpbyttuticui  to   be  ^""""V** 
rribonian  in  the  Digest  literally,  ^^n'^jt^ 
the  expression  tmpbyttuiit  of  the  the  tga  Tccd- 
mpbyttulicij  and  that  to  be  found  i»>»  "^^L. 
,  relative  to  the  adminiitradon  of  ^J^*"''^*™" 

is  formally  reserved  to  the  grantor  TlHir  croo. 
appear  to  apply  the  term  deminut 
manifest  a  paradox,  the  glossators 
reside  in  the  lord,  and  a  demimum 
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vented'Latiivteirins  of  the  theiLxoiapaiilHretjiirBCKUi'fesdd'lMr  to 
tbis  nsCf  which  Ccrma  we»t  bcoHO);cXf  MWBoiai4o-Ac  Raaan 

.When,  ibowefjer/.  the  schdaitic,-«{UEitdf:a*  nulieF-^age  wm 
wperaedcd  by:tke  hiaBoEicaLioneiQismtarf'  the  1  uiuuuuli'  cwtunr,  it 
became  &n  acmiiued  fiu;t,:tfaat  tfae.pnstcn'.xnrghc.eont-aii  atlii-tK 
rtm  u/ilii  to  .one  wWhid  no.claiin  to  he  saHeiJnrinas  »x  jtirt 
gulrilimnyhat  w^oBc  title  irai  sufficiently- noegnised  bf  tbe  taw 
of  joodons.  asJ.iite  ciHil'latrLCo.eK£lude.aii^^tfaer  person.* 

Savi£D}[^' Jtowever, Litudc  out  ^.nsir.packi^Serwit  fram  the 
qiore  juni^.OAe  of  Dovau. and  T.bibaat,.snr.Sniting  a ■<£»»»»>» 
ijutitarmn  to.  ^CLcmt^meutat  bocisac  -the  gnntxe  of  an  agrr 
vee/igaMi h.akiama^aviatei.to^tiie-'iaMnaa  A«r'Mn)u«ild  «ot«» 
liic  Mu/rMriitartta,imiaiuch.iVi  .^iaofaira.'ftm.a  by  MfOiatiaD, 

and  is  iiot  bound  to  the  eautit.JMdiaia  atUndi  MOua  ,-  ^and  >asseitiag 
tbat.tHch  JemiaiiAn  tanitfrrmm, -ixSoK.  J ttwaimi,  -smoatedto  a 
complete  right  of. omiurship,sappactiaK  this  opiiii«n.^  texts.^ 
He,  howcv£E«  lecaatai  this  opimon  ia.a  £iterjedician.> 

*  i  1686. 

'  T!W  JKs  privafwn  is  the.  prop«rty  in  -a  puUic  domain,  Mtib  a 
rent  reserred  to  the  fiscus.*  The  oblig^on  to  pay  the  canon 
does  net  pass  an  alienation  to  the  new  owner,  but  remams  as  the 
personal  ^ebt  of  the  aHenator ;  and,  except  transferred  by  a  nova^ 
tion  to  the  new  purchaser,  this  latter  is  nridlCT  exposed  to  nor 
can  biing  a  direct  action. 

Tlwrc  are  three  oonstttudons  which  licat  upon  the  question  of 
'  fiscid  imposts,  the  first' of  Ttfiich  it  as  fellows: — 

Ptsietitms  vtl  emphyteuticarh  fatrimenialn  ijai^fimdos  minime 
noflC  ii»c]uc  compararcrunt,  todim  hrgitatis  modo  nequaqaam  ad 
ttmm  c9Htfaratiimem  Hrgeantttrf  std  tanqaam  pretiii  dtpmsisy  sit 
its  natri  numinis  heneficio  petiantttr;  tit  qaod  jurit  aitrr  inftrtnda 
friti%m  camteutiu  est  hoc  tnitrS  HberaVtate  preedictui  ttapby- 
tntttcarius  habiat.  Ilhtd-quoquejuSf  ht  quibus  cohitt  pradlis,  quod  attt 
ex  succeinmuj  oat  ex  ctmparttthme  privata^  tnit  natri  numnit  ilbe~ 
reHtalty  attt  -fwcwiqurinado  pustdity  met  iiiabatum  intemiratumqiut 
strvarl ;  Hcentia  eis  emcedetida  etiam  Hbfrtatn  mancipiii  ex  fu.n£s 
patrimontalibus  atqut  emphyteuticertis  cum  fundorum  sunt  ^omcdi 
prteitari?  Here  the  dommien  is  dearly  granted ;  the  next  con- 
Mkution  expressly  says  that  there  is  no  difierence  between  the 


'     ^TUhMt  AUiHull.  and  Vol 
iiber  dom.  ilirect.  anil  dniii.  ndlc. 

>  Cootn  GInck  VnaA. 

'  RecbL  do  BcMtici,  1I06  i  Thib.  Din. 
Civ.  Recbc.  11  diu.  iibetdiEMitar  da  Jur. 
Emph,  p.  ifi6-8l. 


Sm.  3,       'P.-i; 


■«3- 
*C.  II,  61.  la.   .ThcDEhC  of  in/ciD- 

chiiini  the  idKiipli  gUif ,  R^  Ac  ri(Iit 
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fiiii£  patritiuiMit  tai<  t\iam-ixAtA  jthvpnWM  taha  ctname. 
Ihmni  cogrnfcantailMH  pti««o  j«K  udvo.euwnit  fundis  cmpdi 
caorpRritDonittlibM  esse  commumt)  iia*ldd  eos  nunquam  patri' 
mmialium  fundoTum  feraquatar  accedat^  gravi  multa  fmnuh^  n, 
fu  itatmtM  HmtTM  einmHtiw^aiuarJiurit  ttuurare.' 

hisdy,  tbe  third  conKfntion  poimf  at'die'ftGcal  Itnpotts. 

FwoJk  peinmamiaUs;  at  duntdxae  qtii  sehv  cantnr  »m  privata 
ntitrJ  lil^mliteit  uTKtsti  luMt,  auH  hh  fatrtmonialibat^  qui  t 


tmditmtu  praprii  nnitituti  itart,  ilhitrh  aucttriias-  tua  jubtat 
txaquari.  Ita  ut  rd()tae»^«nA-fr,  9^'  hnmmet  latigatis,  et  tran»- 
bto  ID  COS)  qui  mtegrir  viribus  florMts  adscriptto  tributonim'tequa 
lancr  dividatsT.* 

Siiwe  tbe'Rnpefiak<)andS''Wcn  free' from  thelmd  tax,  and  those  Impetid  lui* 
sepuned  ftoai  the  imperial'  domain  wore  to  St  hsgimiUted  to  fi«ti™ni*nd- 
them,  wc  omst  oanotoda  that  this 'ap^ied  only  to"a  certain  dass  vl^cnncicrir 
not  utterly  disintegrated  from    the  imperial   domain;   thus,  that  dkintctnnd 
while  those,  qui  in'  ctkditiotu  p¥fp*ia  tntstituti  mnl^  and  those,  «p«ir« 
qui  latw  erntmit  tfertra  libtralttoti  c»»t4in  stmt,  were  exempted  JJ^^ble^toit. 
(ran  tb«  iaod-  tax,  the  fimdi  fMritmniaUs  empti  jure  privato  were  Pn>pn  can<u. 
expoMi  to  it;   and  that  such  Umrfs,  ditis   unAtndttionallT-  sar-  tK«<«Hwinti 
fcwiered  into  private  hands,  were  diveued'of  alt  their  rightt  as  J™'^'',^^f" 
compietdjr  as  though'  they  had  never  been  in  the  imperial  poises-  n. 
sion;  bnt  H>  indue*  cultivation,  the  purchaser' is  promised  that  his 
industry  •hall  notbe  taxed,  ui  ti  quid  adiectrit  sumpi'us,  curtt  vtl  lai<atijaM 
nitrtisf  ftudqiid  maneipiomm  v/l  pecarii  accrevtrit,  capttationts  '*"''' 
aut  carunis*  augments  non  patiatur;  nor  can  it  be  doubted  th« 
tfac  dominion  passed  to  such  owner,  adnvoi  dandni  jura  migrnhit. 

In  fine,  it  confirms'  the  former,  and  the  new  proprietor  appears  Adyutigdof 
to  enjoy  the  two  advantagct^  that  of  paying  a  cirhim  quern  tri-  "he  niw  owdct  ; 
JaMrtm  r^funra,  and,  contranr  to  thfc  common  law,  that  of  not  ^Lwn^MiT 
beiog exposed  cothe  anet*M  of  fiscal  charges.'  noa-iuuiit^ w 

$1689. 
were,  as  lar  as  can  be  ascertained,  ThtpmAoaof 
n  as  the  cessionaries  of  the  ager  tl>«  P"pei™™ 
t  perpetual  leasehold  of  lands,  no  ^^ogoMwith 
irivace  imperial  domain.^  thit  of  the 

oas  which    forbid    the  perpettutriui  tewoiurii 
on,  notwithstanding  another  should  ^"  "*""■ 
"  these  ordinances,  however,  were 
:  fiscal  officers.     The  debt  of  the 

'  •''•  9-  '  Compm  P.  jj,  4,  pr,  1  P.  45, 14,  ]« ; 

•C.U,a>.  C.4,47,j. 

■V.C.  6}  a  Th.de  Mitt.. 1 1,  7.  '  C.  11,  70,  J  i  C.  Th.  10,  1,  j  j  C. 

•C.  11,65,  a^Tkt.  U  OMtar,  t..tJ  Tb.  *.  ij,j}. 

*'3.P-J<-  'C.  Th.  7.T.  3i  CTh.  J,  ,3,11c. 

'C.  II,  si."-  ",60,  I,  s,*i6|  C.Th.  10,  3,  ji  C. 
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canon  was  personal,  except  tnutiferred  on  allenatioa  to  the  new 
proprietor  with  consent  of  the  fiion,  whether  b^  (kHiation  or 
other^isci'  there  being  no  difference,  on  account  of  the  cause  or 
or  mode  of  alienation. 
LUbincjortbc        The  cessionary  of  the  agtr  mcligalit  being  obnoxious  to-  the 
>ger  *ectjtaik     {and  tax,  »  js  now  the  question  as  to  whether  the  lands  granted 
'^  '**^  jttre  ptTffttu  were  also  liable  to  it  ?    There  is  no  doubt  that  muni- 

cipal lands,  as  well  as  those  of  private  individuals,  wen  subjea  to 
this  tax.     The  exemption  granted  in  &vor  of  ecdcsiisticu  lands 
by  Constantine*  was  f  eiracced  by  Contantiui.* 
Affinity  between       Between  the  fmiji  patriaumaUi   and  the  fundi  rti  private 
*«  ^ii- !»'■     there,  however,  existed  a  great  affinity,  because  the  sources  of  our 
rd  RinM"        knowledge  evidently  distinguish  between  them,  witfaoitt,  howerer, 
defining  what  that  difference  is ;   on  the  other  hand,  we  are 
informed  of  what  the  /mdi  rn  prnatM  are  so  exempt«l  from 
laiid  tax.*    ,    . 
PerpeewiJ  not        The  condusion  we  must  coflM  to  is,  that  the  perfttwriiy  in 
^ibie  w-imd-     oiher  words,  the  tmphyttatiterii,  are  not  subject  to  land  tax  as  the 
fundi  rti  privatte  are;   but  we  must  not  include  tberem  the 
cessionaries  ^of  fundi  patrimonialtt   without  remarking  tbac  this 
cla»  is  not  exempt  Jrom  land  tax.      The  immunity  mentioned 
'in    ^e    text   from    tributtm,^   does  not  necessarily   imply  im- 
mui^ty  from  all  charge  whatever,  because  this  was  a  charge  to 
'  supfjy  Rome  and  Constantinople  with  corn  for  the  use  of  the 
army,  puticularty  termed  anmntf,  and  generally  ixiratrdiMariii  she 
lordida  muMtrafi 
Zumpcion  of         Tbc  constitution  of  Constantius  is  iar  from  ei^ptidt  on  tha 
pcrpec  cond.      head,-but  is  to  be  found  in  the  Theodosian  Code,  under  the  title 
ihe'cii!'!^'!^  '''  "Tmoita  tt  tributls,^  which  leaves  little   doubt  that  the  per- 
pttuarii  canduitarti  were  not  exposed  to  this  charge  {  and  taking 
mto  consideration  the  object  of  this  burthen,  there  is  a  pretump- 
'  tion  in  the  absence  of  any  positive  provision  either  way,  that  it 
must  have  applied  also  to  •axtfimdi  rti  private.' 


The  rulei  by 


§    1690. 

The  law  by  which  the  txtraardinaria  tivt  sardida  munera  were 
ordiiuni  or  lor-  regulated  must  rest  on  induction  and  conjecture,  rendered  more 
gtii^i!^''d^ou  difficult  and  less  precise  by  the  fickleness  of  legislation  under  the 
FiclciencM  of      Byzantine  Government. 
SS^'*'"  ^^'      ^''^  ^"^  constitution  of  Constantius  exempts  the  fiai£  patri- 

'  C.  It,  61,  t.     Cociput  C.  II,  G;,  }i  inintK  were  eiciDpted,  aodcbe  fundi  pini- 

.concn  Cuju  1.  c  Qune  n  to  the  ligtac  moniatei  were  not  m.  C.  Th.  j,  ij,  ■<). 
grinteil  by  Juttiniin,  it  ■  liter  periwl,  to  *  Tiiii    point   ii    open    to  coatruTct^. 

(lie   pnprietor,   cd    cake  a  fifUi  on  each  C.  Th.   11,   i,  4.     6>i>ipare  C-  Th.  11, 

cliange  by  piivite  contract  f  videpialo  poK.  16,  I  &  >{  C.  II,  G4,  1. 

»C.Th.  .1,  I,  1.  •C.Tll.  16,11, 

»C.Th.  16, »,  io,ft  14.  ^4. 

^  Wendc   thinJa   that   the    fundi   ici         'ConlfueC.Th.  11,  19,  A  C  3. 
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wuaialii  in  Aifica  from  ceitain  chaiees;'  a  second  extends  the  ExonptiMii  in 
same  exemption  to  fundi  patrinwiiaui  in  Italy-,*  a  third  poinn  Ikior at lanii 
out  ihose  subject  to  the  charges  for  repairing  highways.'     Hence  f"°""""    ■ 
there  was  no  general  rule  of  exemption  in  tavor  oi  fundi  fairi- 
auniaks. 

A  cMstitution  of  Constantius*  completely  exempts  the  fundi  iB&nnirof 
rei  frTvafa;  and  another  renews  the  ordinance  of  Constantine  in  '^'"'' "'  P"- 
6ror  offkndi  pairinuniaUi  in  Italy.*  ***' 

Julian  completely  changes  this   state  of  things, — Omnii  qui  Fundi  picrimo. 
purimoniales  fundos  rednent,  pro  bis  mnvmitndt  sunt  ad  univer-  ni»i«««*p™<i 
sorum  munerum   functiones."      He  subjected  the  fiindi  patri-  j?.™,^""*  ^ 
mmalis  to  imposts  \    but  appears  to   have  left   the  fundi   rii 
frtveta  uodisturbed.' 

Valentinianus  restores  the  law  to  what  it  had  been  under  Con-  Eianptni  hj 
stantiut.    Arcadius  and  Honorius  revive  his  ordinance.^    But  the  ^l^,^^^'|„ 
immunity  enjoyed  by  Ihe  ftrpetuarii  never  extended  to  the  tax  Arodin  md 
for  the  r^>air  of  highways.)'  Hoaoriu*. 

Lastly,  a  constitution  of  Honorius  and  Theodosius'^  subjects  all  HoiKiriuiand 
Ae  possessors  of  domain  lands  of  whatever  tenure  to  the  muntra  ThoodiwHiiiili. 
txtraardinaria  i  thb  constitution  was  shortly  after  renewed  by  one  Undt  to  mmm. 
ofTheodosius  and  Valentinianus,  but  with  an  exception,  the  extent  munen. 
of  iriiich   it   is   now   difficult   to   determine,    txcefto    patrimonio  Fundi  m  pri- 
pietaiis  nostne,    cuju!  quidem    rtditui  nKtssitatibus  publicit  frt-  V'^T^"* 
pmliisime  depatamus.   M.  V  uy  **  affirms  that  the  fundi  rei  privata  j^j  Viien!"" 
are  here  meant  \  nor  can  there  perhaps  be  much  doubt  on  this  dniiniB. 
subject,  iram  the  similarity  of  the  inflated  expression  used.     It  is, 
hovever,  without  any  textual  proof,  as  M.  Pepin  le  Halleur  has 
observed,  whole  excellent  and  exhaustive  treatise  is  recommended 
to  the  reader. 

§  1691. 
Not  only  in   the  modem,  but  also  in  ancient  times,  there  CDmiiniiiaii  of 
af^tears  to  have  existed  considerable  difference  of  opinion  ae  to  Zenodejuic 
the  nature  of  the  emphyieutical  tenure,  and  as  to  the  interprets*  ^^cxpiidtT* 
lion  to  be  put  upon  the  constitution  of  Zcno ;   and  it  is  cer- 
tainly to  be  wished  that  the  law  on  this  subject  had  been  more 
ezpliciL 

The  elements  out  of  which  the  emphyteusis  is  formed  are  The  eicmcnoof 
|irincipaDy  the  usufruct,  the  perpetual  leasehold,  and  the  client  theemphyttiuii; 
tenure  j "  nevertheless,  the  emphyteutic  contract  itself  has  „l|!^a[  ^, 
daitn   to    a    certain    originality   of   principle :    this    originality  Uld,  mi  the 

client  tenure. 

■CTh.  II,  tS,  1.  'CTh.  It,  >9,4. 

•U.».  »CTh,  15,  3,3,*4- 

'Cn,is,i.  »C.  Th.  II,  5,1. 

'C-Th.  II,  16,  5.  "  Hallrar,  Hilt,  dt  I'EropbytioK,  p.  50. 

*  ()5atn,peclun  Men  into  diaucCiuJe:        "Op.  laud.  p.  141,   n.   115;   C.  Th. 
CTli.  ji,  16,9.  II,  j6. 

*C  Tb.  II,  19,1.  "  Idbouliyr,  HlM.  do  drcnt  de  prDpri£(6 

'C.  Th.  10,  4, 1.  foni^n  in  OcddcD^  li».  »,  ch,  ig. 

VOL.    III.  O. 
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The  Mitbtntr  it  not  at  a  first  gUnce  so  ttrikii^  in  the  present  age ;  it 
oftheempty-  becomes  so,  however,  on  a  retrospect  of  the  law  of  the  period 
^t^^mat.  *^  which  iti  arose  :  to  the  Englith  tawjer,  to  whom  it  has 
descended,  although  not  eauctly  in  the  same  fonn,  it  will  be  still 
InterrcndoD  of  less  SO,  becausc  the  intervention  of  the  fcodal  system  has  coo- 
ttm'"rf' rathe  ^'^  *  Specie*  of  continui^  on  this  institution  :  and  while  dw 
chimtif "on-  distinction  between  the  legal  and  equitable  estate  is  ^miliar  bi  the 
neciion.  English  jurist,  it  presents  itself  as  anomalous  to  the  mind  of  one 

w^^i't^  less  accustomed  to  this  divided  ownership^     It  will  be  apparent  in 
csuitaUc  nQta.   the  sequel  how  this  leading  princi[de  of  the  English  law  is  ooo- 

nected  widi  the  emphyteutic  tenure. 
The  pn«ariDtM        In  the  earlier  period  of  the  Roman  commonwealth,  the  patna 
tcBiue.  granted  hts  vast  domains  to  peasants,  on  a  precarious  tenure— dtat 

IB,  in  the  langu^e  of  the  English  lawyer,  diey  were  tenents  at  will. 
Their  obligation  towards  die  possessed'  of  die  soil  was  to  furnish  him 
with  a  quou  of  the  produce  they  raised  in  natura.     The  benefit 
derivable  from  this  system  was  mutually  a  source  of  wealth  to 
both  the  owner  and  cultivator  of  the  soil,  between  whom  a  bond 
CamniMadai  of  ux»e  which   rendered  them  indispensable  R>  each  odier.     The 
PT™t  in  P^  cosimuudon  of  the  produce  for  a  fixed  payment  in  money  was 
meat  in  ^d«.  *^  ^'^Y  ^^  l^^  tnuisidon,'  and  laws   to   protect   the   rights 
of  both   a  natural   consequence  of  the  position  and  recipTOcal 
obligadcHis  of  the  respective  parties.     The  precariousness  of  the 
tenure  gradually  underwent  modifications  ;  for,  on  the  one  hand, 
the  injustice  of  the  proprietor  having  it  in  his  power  to  torn  out 
his  tencnt  immediately  bcfivc   harvest  without  an  indemnity, — 
or,  on  the  odier,  of  the  cenent  exhausting  or  quitting  the  hod 
at  a  period  when  it  was  too  late  to  sow  it,  is  evident. 
Perpetail  lenc-       The  next  Step  to  the  simple  precarious  tenure,  or  tenoicyat 
•x*!*-  will,  was  the  perpetual  leasehold,  in  which  the  owner  of  the  soQ 

renounced  none  of  his  proprietary  rights,  but  gave  hts  tencnt  a 
guarantee  for  the  enjoyilient  of  the  fruit  of  his  industry. 
Th«  rolonhl  The  colomst  enjoynl  a  tenure  still  less  precarbus,  and  his  rig^ 

miuc.  assumed  almost  the  nature  of  legal  ownership;  in  short,  in  each 

case  we  approach  nearer  to  the  concepdon  of  die  emphyteusis,  into 
which  these  three  elements  uldmately  meiged. 
TheAntenDo-  To  fill  up  this  gulf  between  mere  tenency  and  abstdute 
uhn  einpb^o-  owncTShJp  another  institution  was  required, — such  was  the  erophy- 
tHau^b^eD  teusis  as  it  existed  before  the  consdtudon  of  Zeno,  which  was  but 
mere  tcaaci  B  Consolidation  of  all  these  elements ;  hence  we  have — 
0.'L'"'n^^'  '^^^  precarious  tenency,  or  tenure  at  will, 

eltmma™/the  The  usufructuary  tenure, 

cmphTKiwi  of  The  perpetual  l^ehold, 

the  Code.  j™t  The  colonial  tenure. 

The  Antezcnonian  emphyteusis, 
The  Zcnonian  emphyteusis. 


itv  Google 


BMPHyTXUMB.  4.3 

of  which  the  empfajrteuns  u  leigahted  hf  Justinbii  was  eooo- 
potei. 

It  is  taU'  that  the  emphyteudcal  tenure  was  an  expedient  c^tbe  EmphytnAu 
niineij  pi^irietors  of  the  Bvzantine  empire.     L'empbjtiau  f&t,  au  c^diencoftlM 
Bai mtirty  un  ejfp*4imt  art  propritiatrtt  ruinet.     This,  perhaps,  I^J^SeftT 
cannot  K  denied  at  a  certain  period,  although  before  that  time  it  uatiDc  empiit. 
is  sHue  in  accordance  with  history  to  assert,  uiat  it  was  a  means  of  N«»o  under 
btmgaf  into  cultivatioii  conquered  provinces,  by  offering  to  the  anpin!""* 
■haSicwirs,  who  had  thitherto  been  the  legal  owners,  and  whose 
kggl  estate  bad  been  transferred  to  the  commonwealth,  some 
gyafaotee,  and  to  etve  them  that  which  most  nearly  resembled 
actial  doainion.     It  was,''inoreover,  a  means  by  which  to  grant 
IsEge  OBcts  of  country  to  the  patricians  of  Rome  without  alienating 
the  supreme  right  of  ownership  from  the  State,  and  by  which  su(£ 
gnuuees  were  enabled  to  make  them  at  once  profitable  to  them- 
mm  and  to  the  State  trcasuxy. 

§  1692. 
It  sow  ranains  to  demonstrate  shmtly  in  what  respects  the  The  affbow* 
tnfitrxeaua   differed  from   the  previous    tenures    before    men-  '^'T™^,^ 

tumti.  a,ac  tenendM. 

The  relation  existing  between  the  precarious  tenent  and  the  Airegvditbc 
Bsvfructuary  and  the   lord  was  always  temporary  in  its  nature,  "wft""""?- 
and  ins  devoid  of  that  permanency  which  was  a  leading  feature 
in  the  emphyteuus. 

The  usuiructuaty  tenure  was  for  private  benefit  exclusively,  For  printe,  the 
ibe  emphyteutic   advantaged  the  State  in  enabling  the  land  to  Tf^^*"^ 
support  the  burthen  of  taxation.  benefit'  ^ 

in  its  origin  the  emphyteusis  itself  was  precarious,  and  the  EmphTtooli 
ptecsiousness  of  this  tenure  was  indemnified  by  the  lowness  of  ''™™i.fr»» 
Ae  rent ;  hence  a  sort  of  average  was  struck, — the  tenent  was  J^^""* 
sJBowed  to  make  a  large  profit,  but  might  be  turned  out  at  a 
■otBeBC*B  notice  if   the  exigencies  of   the    State    required*  a 
nsumption  of  the  possession,  of  tbe<i;«rpv^ZutM. 

By  the  direct  cession  of  a   part  of  the  State  domain  to  an  HocictkM 
Jodiyidual  a  relation  of  patron  and  client  was  established,  but  this  '^"^ 
ctaaot  be  said  <^the  later  emphyteusis. 

The  Rsemtdance  between  the   perpetual   leasehold   and    the  AiRganbper- 
eoiidiyteusiB  is  infinitely  more  striking,  hence  it  was  the  more  F^ '***'* 
nmediate    precursor    of  the   emphyteusis.       The    loeical  dif> 
frrence  is  however  great,  such  perpetual  lessee  is  but  the  agent 
of  the  lord,  and  his  rent  represents  die  net  revenue  of  the  esutc  j 
nor  is  it  an  improving  lease  in  i^cb  a  consideration  is  allowed 

■  Le  BUknr,>  15G.  tcI  ciiipoi%  vel  jurit  adepQu  at,  a  )uk 

*  T.  tei^nr,  IlcchC  dci  Bcdoa,  ^  4S|  *C      totcinmoJii    cvaa,  nt  pncei  idhibuit  et 
^   557-^  »oc.  J(    p.  4.3,  >6,  1,  t  3.     impemric,  ut  libi  pooidcn  «it  uli  Ikcat 
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in  the  rent  for  improvements  to  be  made ;  consequently  the  inci- 
dent of  perpetuity  operates  no  legal  diflerence  in  the  tenure,  not 
is  any  pan  of  the  capital  which  such  estate  represents  alienated, 
as  is  the  case  in  an  improving  lease,  the  diiierence  between  the 
real  rent  and  that  paid  being  pro  tanto  an  alienation  for  considua- 
tion  to  the  tenent. 
iUregitditbc  The  cohnui^  was  in  a  itiU  better  position, — he  could  not 
coloniit,  be  summarily  deprived  of  his  posibon  of  cultivator,  nor  oppressed 

by  an  arbitrary  increase  of  rent,*  and   in  so  to  resemUcd  the 
emphyteuta,  but  he  acquired  no  legal  estate  in  the  land  he  culti- 
vated, he  was  simply  protected  from  the  extortion  of  the  lord, 
which  would  have  speedily  annihilated  a  class  from  which  agri- 
culture was  furnished  with  laborers,  the  army  with  soldiers,  and 
the  Sutc  with  tax-payers.' 
EMu^boftbt       The   character  or   the  emphyteusis  essentially  consisted  not 
erapbyteudc        ^^ly  ;„  ^n  alienation  of  a  certain  right  of  proper^,  the  inde- 
'"'"*'  feasible  condition   of  which   was   the  division  of  la  attributes 

between    two    parties ;     nor    does    the    pre-eminence    of  the 
proprietor    affect    the   abstract    relation    of   the    parties.       Lc 
Halleur*  describes  it  thus, — Li  cantrat  empbythtiqut  n'ett  pat 
autre  chnt  que  la  combinaism  de  deux  institutions  de  Page  clatiifue 
du  droit  romain :   tutufruit  et  la   lacatUn  perpetuelie^  cependul 
il  ahutil  a  tin  risuliat  qui  ripugnait  prefendemeHt  au  genie  du 
droit  rtmain.     Autii  la  tendance  a  la  cansalidation  est-elU  tttaiu- 
ftttt.     This  is  doubtless  an  excellent  summary  of  the  intrinsic 
nature  of  the  emphyteutic  tenure,  the  provisions  for  the  rcsum;^ 
tion  of  so  much  of  the  interest  in  the   property  as  had  been 
alienated  by  the  right  of  pre-emptibn  on  each  transfer  of  the  em- 
Tbe&ntwitli    phyteutic  right,  and  for  forfeiture  in   certain  other  cases,  save 
""leVth  "^^  ''"'*  P^^  pnnciple  of  consolidation  which  was  one  of  the  leading 
Konuobw        features  of  the  Roman  law,  and  which  was  so  adverse  to  the 
looked  u;<>n       absolute  alienation  of  property  from  the   family  of  the  original 
"'"'"''"""       possessor  i  *  and  so  jealously  was  the  same  leading  principle  upheld, 
that  even  the  passage  of  thirteen   centuries  was  insufficient  to 
obliterate  it.     A  remnant  of  this  institution  may  be  still  tnced  in 
some  states  of  northern  Germany,  where  an  estate,  though  sold, 
cannot  be  split  and  parcelled  out  to  different  purchasers,  but  mutt 
pass  to  its  new  possessor  in  its  entirety.     This  is  to  be  referred 
iBtradiKtion  of    to  the  feodal  system,  and  It  was  not  until  a  comparatively  late 
'■""■"pLS^   period  of  English  history  that  the  legislature  b^an  to  &vor  the 
apieiBEa^oMl.  jj^j^j^^  j,f  f^j  .  jj^^g  ^^  (i„,g  ^  tendency  of  Icgitlacioii  ha* 

■  *.  StTtpif,  &m.  >pec  ZimmcfD  Coch.  their  pUioiB{  C-  II,  5!,  a,  tlw  ^cnctBil 

da  Riim.  RcchtL  \  x%  \  Gnkot,  Hbl.  d<  hxxian  coiJd  not   uiiKMiictcdIr   ibeaMe 

la  CivilUadoD  en  Fiance,  coun  dc  lEjO}  thdr  pcnonal  goodl. 

^t  IcfOD  j  Liboult^,  op.  laud.  Ut.  i,  ch.  '  ZinuDem,  op.  Inid.  t.  i,  1  pt.  p.  I56, 

it;  TmploBg,  mit*  de  louagt  in  fine  et  n.  43)  C.  11,  47,  7  [  C.  3,  jl, 

•CTh.  ^,ii,i|  checoloniMiciiuldnot  i>. 

alieniK  wrthmK  the  content  of  their  pition ;  M.  c.  p.  161. 

_ "it  agaiDK  •$J7I,h,op. 
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been  to  afibnJ 'ftcSides  for  the  diviiion  of  land,  but  the  mischief  MiKhurmait- 
whicb  would  have  ariKti  here  from  auch  a  lystem,  aa  has  been  ""t^ •*»* 
demonstrate)!  in  France,  has  been  corrected  by  the  tendency  of  ^^^^„aiei 
iodividuala  to  consolidate,  and  the  favor  the  nation  has  shown  bjr  cfae  uticiu] 
towards  the  institution  and  upholding  of  majoridei,  the  greatest  ^nfef  [>>■ 
sa^uvd  of  national  and  ptJitical  prosperity,  and  the  only  means  fo^qj^  '^ 
by  which  the  second  estate  in  the  realm  can  be  maintained.  poiidcii  pn- 

perit)'. 

5  1693- 

The  word  is  derived  from  ifufmrrStOj  to  ingraft  or  implant,  Tbe  dcrintioD 
because   the  mtUoratiami    or  ^v6vmia.Ta — that   is,  the   industry  '**^^^ 
{h>  and  voviai)  of  thef  tcnent  is  quasi  ingrafted  upon  the  land.  "'"'* 

The  word  emphyteusis,  jfx^vrrvfriE,  lias,  lilce  the  word  pignus^  in  Htnifintioii 
1  triple  signification,  dependent  upon  the   sense  in  which  it  is  '"f''- 
used : — firstlv,  it  signifies  the  contratt ;  secondly,  the  ianJ  itself; 
and  thirdly,  tne  right  transferred. 

The  owner  is  termed  the  dotninus  emphjttuttu  or  lord  ;    the  Domlmu  un- 
tenent,  the  etnphyteuta  or  emphyteotc  ;  the  object,  more  generally  ^'^''•'**' 
the  tmphyttuiii ;    the  ririit,  jui  tmpbyttuticarium ;    the  contract,  ^^Ln^ 
antraettu  empbyteuticanui  i  the  quit  rent,  properly  fi7»m,  thou^  jw  cmpbrtEu. 
sometimes  pensio.  ^^• 

The  dennitioD  which   the    classical  jurists  have  given,  that  phy^^^^ri^' 
tbe  impbyteusis    est   emtraetus  juris  gtntium   cmitnsu   censtani,  CUddq  ud 
fiu  itminus  pradii  sui  usufructum  plenissimum  et  quasi  deminium  ^^.      . 
UMudit  aitrrij  sui  Uge  milieratiaKts  it  prastatianis  annul  canonis,  cmphTn^ 
is  capable  of  an  improvement,  which  might  be  e&ctcd  by  the  ddectifc. 
following  substitution, — emphyteusis  est    contractus  juris  gentium  A™""'"'- 
enuensu    ccnslans   gut  dominus  pradii  sui  usufructum  plenissimum 
It  partem    certam   juris    dominii  temporaltter  fruendum    cmcedit 
akeri  tub  Uge  meligratianit  fundi  et  canonis  Inennuc  prxstandi. 
For  it  is  clear  that  an  interest  in  the  dominium  is  granted,  which, 
as  well  as  the  usufiiict,  must  be  called  temporary,  because   suh 
emdititnef  the  wovd/undi  is  requisite  to  make  sense,  and  triennue 
instead  of  annui,  because  until  the  third  default  the  tcnent  cannot 
be  ejected. 

ect  of  the  emphyteusis  is 
of  Zeno  and  two  of 
important.'  yus  emphy-  TutrfZino- 
atienis  esse  titulis  adjicien-  ™™  """"" 
ah  utriusqut  memoratorum 
ralum  :  cmeeplionem  item 
n  esse  validumque  contrac- 
mtrabentium  partes  sufer 
^ctionihus-,  scriptura  in- 
ataque  perpetua  stabilitate 
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nudii  tmnihus  Meant  aistadiri:  ita  la,  si  int*rAm  tfii  %*tm  fwr- 
tuilit  catiiut  tveniunt^  puettrum  mm  fittrlnt  (mvtntime  tusetft^i, 
si  tanta  tmentrit  tladts,  giut  prersta  tiiam  ipsius  f«i,  ^i«  ftr 
trnphyteiuin  data  tst,  facial  inUritum :  hoc  ntn  anpbjfttutieanaf 
cut  nihil  reliqiaim  pirmamit^  sid  rei  deminty  qui  quod  Jhtaii- 
tatt  ittgruthaty  tttam  nuiU  intirctdmU  antractu^  bahiturta  fiuraty 
imputitur. 

Sui  vera  particular!  tiel  aliud  leve  cantigerit  damnum  ex  qut  nom 
ipsa  rti  penitus   ladatur    suhstantia^  hoc    emphyteutscariui    suit 
partibus  nan  dubitct  adscribendum. 
1      This  constitution  then  infora;s  us : — ■That  the   emphyteitdc 
'"*"•"■  contract  h  sui  generis.     That  it  belongs  neither  to  the  category 

of  hiring  nor  sale.  That  its  conception  and  definitian  are  pecuHar 
to  itself.  That  it  is  to  i)e  a  contract,  the  conditions  of  which  are 
binding  in  law.  That  It  mur  contain  stipuladons  ta  be  respon- 
sibie  for  mere  accident.  That  it  must  be  reduced  to  writing. 
That  where  there  is  no  particular  stipulation  to  the  Contrary,  the 
tenent  is  liberated  by  the  destruction  of  the  object  of  it.  That 
any  partial  or  slight  damage  not  rendering  the  emphyteusis  utteriy 
useless,  is  at  the  charge  of  the  tenent. 

Furthermore,  we  learn   more  definitely  from  the  Institutes* 
the  exact  nature  of  the  contract,  and  obtaui  as  it  were  a  g^oss  on 
the   Constitution  of  Zeno,  introduced  avowedly  to  settle  any 
question  which  might  arise  as  to  whether  any  given  contract  was 
Ten  ef  the        one  of  bargain  and  sale,  or  one  of  mere  hiring,     Ut  eue  in  pradiis 
"'""^^  qua  perpetUB  quibusdam  fruenda    traduntur^  id  est  ut,  quamdiu 

pernio  live  reditu!  pro  bis  domino  prtestetur^  neque  ipst  condiutari, 
tuque  baredi  ejus,  cuive  conductor  haresve  ejus  id  pradium  vendi- 
derit,  aut  donaverit,  out  dotis  nomine  dederii  altove  quaqiu  Moda 
alienaverity  auferre  liceat,  Sed  talis_  contractus  quia  inter  actores 
dubitabatuTj  et  a  quibusdam  lecatio,  a  quibusdam  tenditio  exittitrw- 
batur,  lex  Zenoniaria  Jala  est,  qua  empbjtetueos  contractus  propriam 
staluit  naturam,  neque  ad  iocatienem,  neque  ad  venditionem  ttulinam- 
tem,  sed  suis  pactionibus  fuUiendam-,  et  si  quidem  aliquid  pactum 
fuerit,  boc  ita  obtenere,  ae  si  natura  talis  esset  contractus,  sim 
autem  nihil  de  pericule  rei  fuirit  pattum,  tunc  si  quidem  totius  rei 
interituf  accesserit,  ad  dommum  super  btcredundare  periculunt,  sin 
particularism  ad  empbyteuticarium  hujusmmU  damnum  venire,  qua 
jure  ulimur, 
Tiew  of logSdi  English  lawyers  would  have  no  doubt  on  this  subject,  and 
bwjren.  assign  the  jus  empbyleuticum  a  place  among  bargain  and  sale,  it 

being  the  sale  of  an  improving  lease  of  reality. 

There  are,  however,  several  notable  dinerences  between  the 
jus   empbyieuticum    of   Zeno-  and    an  EngHsh    leasehold,  at   a 
peppercorn  or  nominal  rent. 
The  Mure  to  pay  the  canon  in  the  firmer  case  invtdves  for- 
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feiture,  but  in  ibe  Utter  tiinplf  cxpOMS  the  I 
or  X  discresa. 

The   desaniction  of  the  object  of  the  emphyteutic  contnct 
abiolved  tha  tenent  from  lunher  liabitin  to  pay  the  canon,  but 
tbb  is  not  the  case  in  a  leasehold  by  the  English  law.     Both, 
faowerer,  concur  in  thii,  that  they  are  both  nothing 
jura  im  rt  aliatOy  a  view  lupported  by  Cujas,^ 
Thibaut.* 

§  1695. 
One  of  the  vexed  questions  with  tdcreoce  to  the  emphyteutic  TlwcMMiMdoa 
ri^  is  the  a4)ability  of  its  constitution  1^.  prescripdcn.     The  J*  *f  "^^ti 
pnodpal  point  to  be  considered  is,  whether  the  emphyteuta  who  pn^jltioo. 
cannot  estdiHsh  his  right  by  title  can  do  to  incidentally  by  acquir- 
iDga  real  action. 

The  common  law  ordains  that  all  actions  are  extinguished  by  whm  the  ml 
Ac  lapse  of  thirty  or  forty  years, — tiait  in  rem  ipfdaltsy  ita  dt  T^  "^^ 
immrtitate  at  ptrsmalti  actimei  ultra  triginta  atiutrum  minim*  *' 
fnttfulimtur.*      Now,  if  a   possessor,  who  is  in  a  position   to 
advance  this  title  against  the  real  owner  should  himself  lose  pos- 
session, he  is  often  without  remedy  against  the  actoal  possessor.' 
Prescription  can  in  no  case  became  a  means  of  acquisition  but 
where  there  is  imajidttfi 

Le  HaHeur'  supposes  three  cases.  The  first  is, — Lt  viri-  LcHilteuf'i 
tahU  trv^riitarrf,  u  eontidirant  eomxt  simfU  trnfihyteou,  a  payi  U  ""^  propounoii. 
idiralt  ccnuiu  propriitairt ;  and 
difficult  to  suppose  that  the  real 
of  the  possession  of  his  estate, 
f  right  in  it,  simply  because  he 
riod  been  considered  as  a  mere 
prietaiy  right  should  accrue  to 
eriod  has  enjoyed  the  legal  estate 

t  viritaiU  proprietair*  a  rtcu  le  Sccand  pn^- 
■^it  a  litre  d'eTttpbythtt ;  the  '™*- 
ption  cannot  be  the  basis  of  an 
is  founded  on  contract."  Pos- 
ne  may  give  a  proprietary  title, 
,  but  in  the  present  case  not  even 
the  payment  of  rent  interrupted 
e,  if  the  contract  must  be  in 
led  upon  to  produce  his  emphy^ 

'  C  7,  jj,  1. 

*  C.  7,  3Ji  9,  tUi  lut  appBci  M  nnle. 

*%  III5)  h.op. 

'  Maclccldc)',  \  tgl,  O. 
"  %  J70O,  h.  op. 


itv  Google 


48  TH8  ROMAN  CJVlh   LAW. 

teuOc  lease.  It  may  decelbre  be  asiccd  what  the  effect  of  diis 
proposition,  as  above  enunciated  by  Le  Halleur,  would  be ;  and 
what  would  be  the  e&ect  of  the  payment  of  the  canon?  Thte 
canon  must  in  such  case  clearly  be  looked  npon  as  a  real,  aid 
not  as  an  emphyteutic  rent,  and  the  tenent  as  a.  common  lencnt 
at  will :  the  consequence  of  this  to  the  tenent  wouhl  be  very 
serious,  since  the  .lord  could  turn  him  out  without  indemnity  fi^ 
his  improvements.' 

If  the  tenent  be  thus  looked  upon  as  a  mere  usufructuary,  hie 
becomes  subject  to  the  law  regulating  usufructuary  rights,  and 
this  would  ainct  the  properw  not  the  contract  of  lease. 
Third  propov-  w^  ^^^  comc  to  the  third  proposition  of  I^  Halteur, — Um 
proprUtaire  apparmt  a  cmitilui  tint  emfhjthse  au  pnfit  £tmt 
perstmni  qui  a  tru  trailer  avec  J*  viritabU  frapriitairt.  Here 
the  case  is  different :  supposing  the  grantor  of  the  emphyteusb 
acting  in  good  laith,  that  is,  believing  himself  to  be  the  rol  pro- 
prietor, he  would  have  acquired  a  prescriptive  title  to  the  domain, 
and  then  his  contract  with  the  emphyteuta  might  be  binding, 
having  held  himself  out  in  the  commencement  as  that  which  he 
had  become  in  the  sequel. 
Uncpim^ittJ^  jt  jg  ^j^^^  therefore,  that  prescription  cannot  apply  to  the  c«i- 
^jdl^bieto'tiw  tra<^'  of  emphyteusis,  much  less  the  old  usucapion,*  for  this  did 
— L — _t.  jjQj  apply  to  mcorporeal  lights.  Inctrperalti  ret  tradiuanem  «( 
usucapimem  nan  reciperi  mamftstvm  est.*  Services  were,  however, 
by  the  later  law,  loit  by  usucapion,  —  Liiertaitm  snvitutum 
usueapi  pane  veriui  est,  guia  earn  utucaptffHtm  stiitulit  lex  Seriboiiiay 
qua  servituttm  constituity  nm  etiam  earn,  qua  liiertatem,  prastat, 
lublata  serviittte;*  but  the  law  never  was  stretched  so  ^  as  to 
be  made  to  apply  to  the  acqulittim  of  incorporeal  rights  before 
the  passing  of  the  Ux  Scribonia. 

It  has  hitherto  been  held  that  Justinian  confounded  prescription 
with  usucapion,  and  this  difficult  question  has  never  been  cleared 
up  satis&ctorily  on  all  points,-and  it  will  he  convenient  shortly  to 
recall  attention  to  a  former  part  ofthis  work.* 

The  usueapio'  extinguished  the  title  of  the  former  owner,  and 
transferred  it  to  the  possessor. 

The  prascriptia''  barred  the  remedy  of  the  owner  a^inst  the 
possessor. 

These  two  may  appear  at  first  sight  to  be  practically  equivalent 
to  each  other,  but  this  is  not  so, — for  it  is  one  thing  to  confer  a. 
titltf  and  another  to  bar  a  remedy,  the  e&ct  of  which  becomes 
.operative  in  such  a  case  as  the  following  : — A  has  possessed  an 
estate  in  bona  fide  for  the  period  fixed  by  the  law  of  prescriprion. 

'  C.  4,  (6,  3,  fj  ^i^i,  h.  op. 

*  The  reader  it  requeMed  to  correct 
patent  Qrpagraphiad  error  in  %  1117,  iti 
fattl  tuiiDi  beta  ptintEd  Sac  mmctib. 

■P.4i,i,«,il. 
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B,  Ae  true  owner,  subsequently  acquires  the  possession  de  £u;to ; 
and  A,  the  prescriptive  owner,  has  no  means  of  ejecting  him,  for 
prescription  is  but  an  ixctptia  not  an  actio.  On  the  other  hand, 
if  the  true  owner  B  had  never  got  possession  de  facto,  he  would 
have  had  no  legal  means  of  recovering  his  property,  inasmuch- 
as  his  action  is  extinguished ;  in  ot&er  words,  the  tKCtpiit 
frascriptimit  is  only  a  plea  of  limitation  to  an  action  for  the 
ncomy  of  possession,  but  as  such  an  answer  to  the  actiofl. 

Usucapion    inherently    conferred    a    title,— in    other    words, 
transferred  the  ownership  as  by  an  in  jurt  eeitie  to  the  possessor  j  *« » ^^■ 
and    should    the    true  owner  obtain    possession  de  fiKto,   the 
acquirer  by  usucapion  would  be  in  a  position  to  bring  his  action 
against  the  true  owner  and  eject  hinu 

There  is  an  exact  parallel  to  this  in  the  English  law.     The  Pmiiei  c^ 
aH  statutes  of  h'mitation  barred  the  rtmtdy^ — hence  their  deno-  EniiUh^i 
minatton,  "  limitation  of  actions."    The  statute  of  James*  pre^  SSw!     ^^' 
scribed   personal'  actions   in  six  years,  fer  before  that  time  the 
nau'tation  was  reckoned  from  "a  fixed  period,  which  daily  became 
more  remote.     Action's  for  the  recoTcry  of  land   were   extinct 
after  the  lapse  of  slx^  years,  but  no  time  ran  against  the  Grown 
or  the  Church, — nullum  ttmpus  oeeurrit  regi  vtitccUiia. 

The  new  statute*  limits  the  right  of  the  Crown  with  respect  to  jtm  cooiw 
to  land  to  sixty,  and  that  of  individuils  to  twenty'  years,  but  it  '.''^A*''''^ 
hitroduces    this    remarkable    difference,    that  it   bars  the   right-  ,oia^' 

le.*  '     indjvidiul*. 

n  cannot  apply  UwojiTan  h  not 
can   be   based 'PP''"W«  »*• 
i.  At  tru.  »>l  ^SS''' 
leur  arc  not  so 
ess  which  gives 


tng^ng  the  out-  Eiteatafiitbti 
make  improve-  <»'"jv""t. 
tract;  he  has, 
It  such  changes 
Its  :•  for  other- 
/ii,  they  would 
e  no  difference 
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TreuuK  trorc  lord,  bccauic  it  it  not  a  consequence  of  or  oeceicaiy  to  impravol 
k.1       ^  .t.     g^]ti^,J^i^^^  neither  is  it  a  natuta)  result  of  it.' 

For  the  same  reason,  the  eroph^uta  cannot  iniranchise  ttt* 
tfdsaipti  jUba^  though  it  would  appear  that  the  emphjtniu  of 
ipipenal  domains  had  this  power.* 

For  lilce  reasons  (he  emphyteuu  cannot  constituJtie  servitudes, 

because,  this  would  be  alienating  a  part  of  the  propsietor*!  r^ht, 

neithcr.qm  he  a^thorize  a  third  par^  to  <b  that  which  hehimsdf 

cannot  doL 

For  hm|^  thin      The   cmphytcuta   can   therefore  constitute  servitudes  for  no 

}^t^^^   longer  pericxl  than  the  duration  of  his  own  righjc,  because  sudb 

would  aipount  to  a  dctenoration  of  the  object,  and  there&mt  if 

possible,  involve  forfeiture. 

CuDoc  nMid^ J      The  emphytcuta  can  cqr^ain);^  authorize  a  third  party  to  do  dut 

•ctiou.  which  te  c^  himself  perforni^'but  he  cannot  constitute  a  real 

right  to  tb.C  profit  of  his  grantee.     The  reason  is  plain..    Real 

actions  are   special    [H^ogat^i^es,  which    cannot   exist  witbout 

express  l^al  disposition ;  hence  it  follows  that  the  possessor  of 

such  right  niay  transfer  it  to  another^  but  he  is  not  jt  libei^  (o 

multip^  rqal  actions  by  splitting  the  demand, 

§  i697- 

CkDM>  Bu  :  Since  the  emphyteutic  canon   cannot  be  increased  up^a  tbc 

ndtfatrbeii-     gTOtind  that  fV  repreunU  a  part  of  the  prUt^  for  the  like  .msoo  no 

^^^        ctim  can  be  made  for  its  decrease. 

ixSbiAMi  The  old  vectigal  was  a  real  rent,  and  the  representative  of" 

cut-  the  value  of  the  enjoyment  and  commutation  for  fruits  duo  in  ' 

kind,  but  the  canon  is  as  inferior  to.  the  vtctigai  In  rclatirc 
amount  as  it  is  different  in  its  nature  ;  hence  the  obligation 
on  the  part  of  the  emphytcuta  to  bear,  damnmn  ex  qm  se« 
ipia  ret  penitus  Ledatur  substantia^  is  contrary  to  the  rule  in 
common  hirings,  where  the  tenent  may  claim  a  return  of  a 
sum  proportionate  to  the  loss  occasioned  by  an  unusually  bad 
season,*  upon  the  .gjr^und  that  his  rent  is  a  commu^tion  of  pro- 
duce, which  in  the  que  of  an  emphyteutic  Gcnurc:  it  is  not,.,bat 

EmphncuEa  lui  of'  price.  On  the  termination  of  the  contract^  the  emphyteuta 
J^^^ft"       has  no  claim  on  account  of  his  amelioi^tions,— firstly ,  on  prin* 

impnmnMaii.  ^jpjg^  ^^^  ^^  ^^g  p^^  ^f  jj,^  conditions  of  his  tenure,  which  he 
h^  done  no  more  than  fulfill  by  malung  ameliorations,  which  are 
to  accrue  to  the  lord  on  the  expur  of  the  contract ;  and  secondly, 
on  express  enactment.  Faltnti  tt  licere  eum  a  pradiit  enabjtetiti- 
tarits  repiUere,  nulla  et  iaputervm  alUgalianey  nomine  meltarationisy 


vei  torum  qua  tmpontmata  dicuntur  vtT pxna  oppenenda.*  Thirdly, 

because  if  the  lord  exercise  his  right  of  pre-emption  be  pi 

for    them  ;    but    if  the    emphyteusis  lapse  by   de&ult  of   i 


t. 


'  **«*■  7.  J.  i  '  t  K(F».  lie,  i,S* 
TUbnt,  AbhudL  »>  Sfa  ft  i,  f*. 
'  C.  4, 6*.  1. 
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empbyteuta,  this  btter  cannot  take  advantage  of  his  own  wrong. 
And,  lastly,  the  emphyteuta  having  made  improvements,  cannot 
allcrnr  the  buildings  he  hat  constructed  to  bll  into  ruin,  for  this 
would  amount  to  a  deterioration,  in  English  law  a  dilapidation  or 
wasu. 

}i(i,8. 
The  ConstitDtions  of  Zeno  and  Justinian,  before  alluded  to,  lafbiecawat  of 
pant  out  no  mode  hy  which  the  emphjteuta  can   inlbrce  bit  "(>>«■>)' cm- 
i^ts ;  and,  therefore,  to  ascertain  them,  reference  must  be  had  f*'1^^^ 
to  the  i»actice  in  the  case  of  the  agtr  vtetigelii^  according  to  the 
analogy  of  which  the  cmphyteuta  hat  an  actio  in  rem  not  only 
gainst  a  tlnrd   person   but  also   against  the  domlnut  himself: 
practically,  too,  he  can  resort  to  the   possessory  interdicts,  his 
title  being  chat  of  possession.     As  having  a  jus  in  r*  alimi,  he  IntmUciuBi 
has  the  interdicta  veluli  pattisttrioy  arising  out  of  jurit  quasi  "'.'"'  f^. 
pauaiit,^    De  Savigny,  in  speaking  of  the  usufructuary,  says  that  I^^^JSI^Sb! 
the  juris  puii  ptiieisia  must  always  be  accompanied  by  tbe  rti 
mataralit   ptsstssity   and    this    confers   a    datm    to    the    tditlum  ZdictomRcn- 
rentperandte  pcsseiiianit  cauia  on  the  usufructuary.  penada  po«t*- 

The  possessor  of   the   ager  vtctigalis,    however,   is    legally  Jj^^^ji^ 

invested  with  the  quality  of  pustsser^  and  therefore  can  claim  tbe  ym'*n  of  tbt 

lly  tbe  ttssesiia  tivilii  i"  '"i^ 

'  to  which  his  case  is  ^^^^ 

(t  be    applied    to    the      '"''™* 

of  the  ptutiin-  agri 


the  obligation  to  im-  outpiiMi  of 
■>  change  the  fece  of  it  '^  a^fbytoM 
it  fXws,  /  cmvtru,  to«.p~T.. 
>lation  of  the  contract 
i!^,  quam  t*  anjuctam 
tm  ahisti,  invitam  U 
a  re  Ueata  versala  es.' 
7,  it  must  be  so  in  an 
ere  not  so  by  express 

one  part  of  an  estate  Dttm«tioni 
e  emphyteuta,  another  muM  be  oo  the 
is  dear  that  the  lease  ^'^T'^'^ 
the  other  part,  and  so 

to  tcclesHtkil  lena  jbI;  g  ud 
EnoRd  the  ottbodox  drnrcfa 
It  k  elen  ihit  the  lij  lema 
tied  BOrc  fnonbtr. 
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the  cinph]rteuta  be  deprived  of  part  of  his  holding.'  He  is  bound 
to  ameliorate,  and  bound  not  to  deteriorate,  and  it  little  mattns 
what  the  degree  of  this  amelioration  or  deterioration  may  be, — 
on  these  grounds  the  lease  is  clearly  void  :*  but  this  aipiment 
contains  the  same  fallacy  as  the  first — a  disregard  to  the  integritjc 
of  the  holding ;  it  must,  therefore,  rather  be  uie  question  whMfaer 
upon  thi  viholt  the  estate  is  deteriorated  or  not :  now,  if  die 
ameliorations  are  so  considerable  that  the  excess  abimt  hii 
amelioration  excedes  the  amount  of  deteriorarion  biimo  ordinary 
deterioration,  it  is  clear  by  this  mode  of  **  set  ofT'  that  dw 
estate  is  "  upon  the  whole"  not  deteriorated  at,  all.* 
Tbcenpbjtenti  The  emphyteuta  cannot  renounce  his  possession.*  As  a  con- 
2"°°*^^°**  tract  is  made  by  mutual  consent,  so  it  requires  the  same  consent 
to  rescind  it ;  besides,  such  assumption  is  contrary  to  the  express 
terms  of  the  law,*  which  forbids  an  emphyteuta  to  renounce  his 
contract  on  the  ground  of  the  sterili^  of  the  estate  ;  moreover, 
the  risic  of  deterioration  is  that  of  the  tenent,  which  he  mi^C 
evade  by  renunciation ;  lastly,  the  tenure  of  the  emphyteusis  is 
the  concession  of  the  use  of  an  immoveable  in  perpetuity,  in  con- 
sideration of  the  payment  of  a  canon. 

§  1700. 

The  anphftn-      The  emphyteusis  being  established  by  contract,  the  question 

•^  "*1"™"        arises,  on    the    constitution    of  Zeno,  whether    this    contract 

to'<nitin(.  '      ''"'s^  "f  necessity  he  reduced  to  writing  or  not  ?     So  long  as  it 

was  reputed  a  pure  sale  it  came  into  the  category  of  consensual 

contracts,  which  are  operative  by  execution  without  any  further 

formalities.     The  question  at  issue  then  is,  whether  tne  words 

S£riptur&  intirvenitnti  apply  to  the  Juitum  validumque  centraetmt^ 

or  to  super  omnibus  vel  etiam  fortuitts  casibus  pacthnihm. 

The  following  expression,  ti  interdum  ea  .  .  .  .  pactorum  nn- 
ventlone  nan  futrtnt  susctpta  may  be  Interpreted  in  thi  contract^  or 
by  speciai  contract,  and  so  the  following  words,  nulle  contracttt,  may 
mean  that  there  is  no  contract  at  all,  or  no  condition  in  that 
respect,  and  just  as  open  to  question  as  is  the  constitution  of 
Justinian."  In  tmphyteuticariis  centractibus  lancimut,  si  quidem 
alloux  pactioHU  in  empbyteuticis  instrumentisyKfnn/  tonttript^, 
ana.  Sin  auttm  nihil  tuptr  bac  capituh  futrit  pactum.     It  is  ui^ed^ 

'  Hdllcld  id  Cupiot  i  nd  lide  Nor.  compomting  balaaco    n   enundncd   in 

ISO,  I  (1).  the  ma. 

'Not.  ISO,  8;  C.  1,1,  I.    TIui  pre-  'Tfaibtu^Syicda  Pud.R.^ygo)  eoa- 

rinon  u  to  ecclenudal  enipfajtnw  mut  tn,  Fiber,  Cod.  dcfinil.  Ibr.  4,  45,  dcf.  1 1 ; 

b« ipplied  Ibr  wint  of  in  cipicsi  ptovinoa  Voct.  Pind.  tJtiiigerTsdg.^  17  j  Clock, 

ilntol^.  com.   t|  p.  5JO}  MnMenbiuch,  Pind.  ^ 

'UjFw,  P.J,  s,  lit  P.  49.  '+.4-S.  SO'."^  M-l  »dC«,  j,  »j, 

«  Ij.    Ban  thioJu  ibe  pimiga  cited  bj  *  C.  >ti  'i,  li  Id.  jo,  |. 

Lcpn  not  in  punt,  bat  tbit  die  Nardil  *  C  4,  M,  I. 

mo«  be  idLcKd  to.    Thib.  Abhmdl.  1,  '  Pepin  le  HUleor,  1.  c.  ^  99  {  contn, 

11,  Sm.  151  S  ■)  iCtci  io  tl"  """I  <^  Thibn^Sjit  Pind.R.^779. 


itv  Google 


JOJ    IMPKYTEUTICUM.  33 

that,  in  case  of  sale,  delivery  is  sufficient  for  the  conclusion  of  the 
contract. 

The  contract  of  usuihict  certainly  required  no  written  contract.  The  unftuc- 
nor  was  it  required  to  constitute  servitudes.     The  necessity  of  a  '"•^  nqiund 
written  (»intract  is  also  opposed  by  Halleur,  on  the  ground  that  initnauat. 
one  crophyteuta  in  possession  might  .be  ejected,  in  virtue  of  a 
writtai  lease,  by  a  prior  lessee,  who  had,  nevertheless,  never  been 


i  emphyteusis,  being  a  peculiar  and  exceptional  contract,  Theemphy- 
may  be  ruled  by  exceptional  provisions.     Reason  requires  that  Kotic  cootmt 
tlus  contract  should  be  in  writing,  on  account  of  its  duration  ^JJ^'J^i^ 
beyond  the  ]ife  of  man,  which  precludes  the  evidence  of  witnesses  rcguiitcd'by 
beug  made  available.     This  forms  a  strong  argument  in  favor  of  o^"  »!«• 
those'  who  consider  that  this  contract  must  be  reduced  to  writing,* 
which  is  strengthened  by  it  being  an  admitted  hct  that  it  was  a 
fCTisioD  of  the  law  of  superficies.     Vinnius'  thinlcs  that  Zeno'i  Vianiiu  hoidi 


luhitoty  of  its  being  made  otherwise, — in  short,  that  the  writing  ^. 
was  merely  probatienit  causdy  and  that  if  this  formality  and  pre- 
cantioa  were  neglected,  the  parties   must  abide   by  the  conse- 

nd  on  the  principles  of  common  Altenijon  b 
1  that  this  was  a  new  contract,  at  ^  poi'^<^t''= 
have  been  "  rcmis  a  neuf."     It  ^"""^   "• 

the  increased  disposition  to  use 
lined  gradually,  though  slowly, 
,  when  no  writings  were  used  at 
ed  to  be  reduced  to  writing,  and 
I  introductions  of  Zeno,  Before 
written  contracts  were  optional, 
some  of  the  difficulties  which  it 
[1  to  remedy.  The  inference  to 
if  Justinian  is,  however,  as  little 

of  Zeno.  The  word  conscripta 
rted,"  in  Justinian's  constitution ; 
in  that  of  Zeno.  Argument  for 
;r  all,  to  be  derived  from  the 
:he  age  in  question,  required  and 
previously  never  been  thought  of. 
irided  that  the  ecclesiastic^  em- 
Juced  to  writing,  we  may  infer 

of  especial  provision,  that  lay 
K  same  requirement ;  the  more 
as  the  author  of  supplementary 
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§    1701. 

TbciUemtiaa  The  third  constitution  of  Justinian  on  this  sitl^ect  refen  to 
oT  tht  ^P^r-  die  alienaUion  of  improvements,  suid  is  as  f<^ws : — Cum  >  dtbiu- 
Tutofjnf  batttr^  utrwn  emphyttuta  deieat^  mm  dtmini  velnntati  uus 
tiniin>caatti-  tMliaratimti^  qiut  Graco  vccaiuU  Iftimv^iiaTd  diamtur  aUenarty 
tudoo.  p^/  j^  ttapbyttuiiaim  in  alium  trans/errty  en  ejus  exfeciari  tm- 

itnsum  f  Sancimusy  si  quidem  tmfbyttuticum  instrumentum  SKfir 
btc  {eaiu)  aliquat  paetlants  haheat^  tat  aiierOari.  Sin  auttm  mdk 
(modo  hujmsmodi)  pactio  interfasita  esty  vtl  forte  instrumtntm 
empbjttuseas  deptrditum  tsl :  mnime  licere  empbyteuta  tint  «»- 
tnitu  dtmitti  mtlioratiants  suas  aliis  vender*,  vel  jus  empbyieutiauK 
trantforrt,  Std  nt  bac  occastent  aceepia^  damini  miniitu  emctdatt 
emphyteutat  sues  accipert  prttia  ttuiioratimumy  qua  invenermtty 
ted  e»t  dtludant-,  *t  tx  bu  cmmudum  emphjttuta  diptrtat :  ditpeni- 
mus  attestatimem  dentine  transmlii,  et  pnediitrty  quantum  pretiwm 
ab  alie  {revera)  accipi  potest.  Et  si  quidem  deminut  bee  dart 
maluerity  et  tantam  prastart  quantilalemy  quantum  ipse  rnera 
tmphyttuta  ab  alie  recipere  poteity  iptum  Jeminum  emninmh  hae 
temparart.  Sin  auttm  dtarum  nunsium  ipatium  Juerit  emtnttmy 
et  deminut  bee  factre  noluerit :  Ucentia  empbyteuta  detWy  uii 
veiutrity  et  tin*  cententu  demini  melieratienei  suat  vendert  i  hit 
tamen  persenis  qua  nan  seleni  in  emfbyttuticit  centraetibut  vetari 
ad  bujusmodi  venire  emptienem. 

Neetssitatem  autem  liaheri  demineSy  si  aliit  meHtratie  seeuuAm 
prafatum  nudum  vendila  tit,  aeeipere  empbyteutamf  vel  si  jus 
tmpbyttutieuM  ad  pertenai  meu  prehibitasy  sed  eoneeisas  et  identtt 
ad  sehiendum  empbytetititum  canenem  trantpenere  emphyteuta 
maluerit  neu  eentradittrey  sed  nevum  empbyteutam  in  pestessientm 
tuteiperty  tu*  per  cenducterem  vel  per  preeurateremy  ted  ifsei 
demines  per  //,  vel  per  literat  tuaiy  vel  {si  bee  nen  petuerint  vel 
noiueritU)  per  depetitieuem  in  bac  quidem  civstati  apud  viruM 
elarissimum  magittrum  eentuumy  vel  pratentibut  tabulariis  per 
attestatienemy  in  prtvtntiis  autem  per  presides  vel  defenseres  eele- 
brandam. 

Et  m  avaritia  tenti  demini  magnam  metem  peeuntarum  prater 
bee  efflagitent  (qued  usque  ad  prteteni  temput  praitari  eignovimia) 
nan  ampliut  eit  Hceat  pre  subscriptietu  (sua)  vel  depeiitieitey  nisi 
qianquagesimam  partem  pretii  vel  eettimatieuis  led,  qui  ad  aliam 
personam  transfortury  aeeipere.  ■ 

Sin  autem  novum  empbyteutam  vel  emptarem  melitratienei  sus- 
eipere  minime  deminut  maluerit,  et  atteitatiene  facta,  intra  dues 
menus  bee  facere  tupertederit ;  licere  empbyteuta  etiam  nm  cen- 
sentientibtu  dominit  ad  aUes  tuum  jut,  vel  empentmata  transform. 
Sin  autem  aliter  fuerit  versatuSy  quam  nettra  emtitutie  ditpetuit, 
jure  empbyteutice  tadat. 

'  C.  4t  46,  ],  de  juR  cnphjrtcniico. 
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Jiutiniaiif  ^ere  it  no  doubt,  itmed   by  thia  coostttudon   «  jtodniwi'i 
CnaJitjr,  and  prolxd>l)r  thought,  as  more  modern  §tu«m«n  bavc  ^"^  ''*^' 
4aoe,  chat  be  bad  accomplished  that  object ;  how  hr  be  wai  suo 
eanfiil  the  volumes  writtea  by  commentators  demonttrate.     The 
fMOvkioiu  of  the  constitution  are  analyzed  in  Le  Halleur's  work* 
by  a  tiipk  division : — 

I.  diia  qui  rigltmt  minittieiutmat  Ui  fsrwui  fKt  iait  tuivrt  Triple  dinaton 
PtmfiirtiiUy  ^i  vmt  tpirer  valahimmt  la  trammit$im  d*  m  ^^J!^*, 
^"Mt^fmar  la  tttaliti  tu  pstir  farttt. 

%,  CtiUt  fui  tiablUunt^  au  fnjit  in  frmriitairt  tm  drat, 
sttiAlaUt  a  ctt  4r*itt  dt  rttratt  ri  utith  iant  natri  sneigmmt 
jyra^mdtHct  poiaU  ft  emtumSn. 

3.  CtHet  qui  atcordtnt  au  frtpriitaire  h  dntt  it  ptrctvur^  a 
ehi/mt  alutiatun  utu  tmrnt  igalt  an  cinpUMtiimi  in  prixj  m  it 
l'Mtim4Uimi  it  la  cbau. 

These  remarks  apply  solely  to  die  hut  of  the  three  constitu- 
tigos  of  which  the  title  itjurt  impbyttutUt  is  made  up.* 

Tlw  division  of  the  subject  being  the  most  lucid,  wilt  be 
foDomd  in  conunenting  on  this  constitution. 


§  1702. 

t  of  an  emphyteutic  Foimintia 
BS.     The  emphyteuta  Mconryftrthi 
le  holds,  bis  intenti<Ml  S^^^„^^ 
I  for  such  alienati(»i.  lir^pvi- 
rhicb  to  give  his  per- 
iphyteuu  can  procede 


here  the  questions 
ro  vision  apply  exclu- 
to  all  alienations  «nd 
by  gift  or  otherwise- 
necessary  in  all  cases  OpfnioD  of 
onsequently  th:^   the  MiWenbroci, 

that  the   consent  is  Doocnud 
t>yt  not  the   tcmput  Thihwit. 

'Ould    look    like    pro-  The  lord  w 
lenbruch  appears  the"*!!*"™ 
«/inaliumtransfcire,^;S^. 
f  had  a  good  ground  \a^tj. 
a   remains   personally 
&c.,  except  there  be 
[  to  a  sufficient  time 
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to  examine  whether  the  new  tenent  be  digjble  according  to  hw, 
and  solvent  as  regards  himself:  this  is  supported  by  the  eXfves- 
sion,  ptnonas  nm  frohibitat  iid  eanctisas  et  idftteas  ad  sthMwdum 
emphytiutictttn  canonetn^  ....  iit  tanun  personii  qua  nan  saUnt 
in  emphjteuticit  cantractibus  vetari.  For  else  the  emphyteuta 
might  transfer  to  a  person  incapacitated  from  taking,  or 
fraudulently  transfer  to  a  pauper,  Which  might  not  be  apparent 
without  due  time  for  examination.  The  opinions  of  Thilnut  and 
Doneau  are  evidently  founded  on  the  expression,  meiitrtttima 
aiat  **  vindtrt"  which  occurs  lower  down  in  the  text  f  but  the 
object  of  the  constitution  recited  in  the  beginning,  suat  nuUtrH' 
tiones  .  ,  .  **  alienaft"  which  word  is  sufficiently  lai^,  and  were 
it  not,  it  is  ft^owed  by  the  expression,  vel  jus  emphjUulicum  "  in 
alium  tramftrrt"  which,  taken  in  connection  with  what  fbUows, 
is  equivalent  to  saying — "  alienate  his  improvements  or  emphy- 
teutic right  by  Bale  or  otherwise." 

The  admission*  cannot  be  made  by  an  agent  or  attorney,  but 
must  be  effected  by  the  lord  himself  or  by  his  deed  in  writii^  or 
before  the  officer  of  the  ctntus,  or  under  the  attettation  of 
notaiies,^  and  in  the  provinces  by  the  presides  or  defcnsores.* 

§  1703- 

Ixtwtion  of  It  appears  that  lords  were  in  the  habit  of  takmg  extordonate 

hr'^i''"th^     fines  for  the  transfer  of  the  emphyteutic  right,  as  is  now  done 
Sdc oaiiiciu-    fo''  'he  renewal  of  church  leases :  to  prevent  this  abuse,  Justinian 
lioa  u  a  fiftietb.  provides  that  the  lord. shall  not  be  entitled  to  more  than  a  fiftieth 
part  of  the  price  or  estimated  value  of  the  estate. 

In  event  of  the  lord  refusing,  the  tenent  may  then  transfix  las 
improved  lease  without  the  content  of  die  lord  after  the  expira- 
tion of  two  months.  Any  contravention  of  the  provisions  of  tlie 
constitution  involved  the  loss  of  the  emphyteutic  nght. 

This  constitution  has  been  also  the  subject  of  much  discus- 
sion, but  it  is  sufficiently  manifest  from  the  expression,  quimpiagtsi- 
mam  partem  prttii  vel  xstimaiionis  loci  i  and  if  this  were  not  so, 
it  is  clear  that  the  tenent  could  defraud  the  lord  by  bai^ainiflg 
for  a  fictitious  price,  to  detect  which  to  be  so  would  often  be 
impossible ;  the  lord,  therefore,  has  the  option  of  causbig  a  vahia-' 
tion  to  .be  had,  which  would  be  inevitably  necessary  in  cases  of 

S'h  or  other  transfers  avowedly  not  for  valuable  consideradon. 
n  the  other  hand,  to  estop  the  lord  from  exorbitant  demands, 
and  from  depriving  die  tenent  of  the  fruit  of  his  capital  and 
industry,  the  empHyeuta  is  empowered    to  submit  the  greatest 

■  ItuoTontouftouppaKthatthiixpplia  doauuUi  C  11,  5S,  j,*6}  Cii,  iuTi 

to  ^nnf  ucuriq'  for  the  due  pafmcnt  of  C.  Th.  g,  jt,  i. 

the  canoo,   according  to  Vaj,  op.  laud.  *  AdmUoni  to  coprholdt  in  EngUndue 

p.  179,  not.  385,  Wtttphal.  Abbandl.  iiber  made  by  the  ttewaid  of  the  manor,  a^d 

Verknf,  aod  Glbck,  Pand.    Such  KCurilr  eatcredon  the  coon  roll  of  the  Danot,  (id. 

onljr  ipplin  to  imperial  and   ecdeaaitica]  ScriTen  Copjholdi. 

'  \  io£,  h.  op.  *  t  tS.  b.  op. 
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price  he  can  obuin  trom  another  tenent  for  hi>  improvements  to 
the  lonl  prc4>erl]r  attested,   attestathntm    demitii    tranimitti   tt 
fradieert  quantum  prttiiim  at  alit  (rtvtra)   accipi  pttett.     The 
lord,  then,  has  the  option  of  becoming  himself  the  purchaser,  RigiuorpR- 
JMS  prftimimsy  which   is  perfectly  consonant  with   that  leading  ^'^^.'^ 
principle  of  the  Roman  law  which  fevors  consolidation  of  in-  '^ 

icTcst  i  should  he,  however,  decline  to  become  the  purchaser  within 
two  months,  the  emphyteuta  is  free  to  transfer  his  interest  to  any 
non-pn^bited  person. 

§  1704. 

All  the  formalities  required  by  law  having  been  complied  with,  The  jw  qoin- 
the  lord  can  elect  to  take  advantage  of  hU  right  of  pre-emption  at  ^»»g™=«  rf" 
the  highest  estimated  value,  or  to  levy  upon  the  alienating  emphy-  oriiuduniiun. 
teuta  a  sum  not  exceding  the  fiftieth  of  such  value,'  termed  a 
laviieiiiliait.     This  per-centage  is  due  upon  the  intire  price,  thb 
purchaser  of  the  emphyteusis  is   therefore   obliged   to  pay  the 
alienator,  the  v~^,  or  the  value  less  a  fiftieth,  which  goes  to  the 
tord,  being  dediictiUe  tut  over  and  abovtf  the  price  pid  to  the 
alienating  emphyteuta. 

All  alienations  are  subject  to  this  tax,  except  when  the  emphy-  Aiienii»n>faii- 
tevsis  descended  to  heirs,  because  the  original  grant  is  to  the  i*" '°  ''''■  '''>'- 
cmphyxeuta  and  his  heirs,  who  are  expressly  exempted  from  the 
bunben  of  paying  the  fiftieth,  by  the  Institutes,  which  provide,  that 
so  IcKig  as  the  canon  be  paid,  the  prc^rty  cannot  be  taken  away, 
— Neque  iptt  canihtctBri  neque  hartdi  tjui,  cuivt  cenduttar  bareivt 
■  "  aut  dotis  nomine  dederit 

he  continuity  in  the  civil 
admitting  the  substitutioa 

er  hand,  is  assimilated  to  Leguy  iMiml- 
:,  consequently  the  legatee  '"'"Jwiiiaiieii. 
«mg  a  new  debtor  subsD- , ad  in,oivatbi 

fine. 

herefbre  clear  enough,  but  Aii«ution  to  » 

ise  the  case  of  an  alienation  )ieir[mmmptiTe 

lumptive  ;  it  may  be  con-  ^^^  ^" 

ise  be  levied,  because  it  is 

'he  fallacy  of  this  position, 

t  is   by  no  means  certain 

be  the  actual  heir,  or  that . 

omes  so,  and  has  therefore 

lerefore,  he  is  a  stranger  tn 

t   the  heir-presumptive   is 

}n  by  the  lord,  and  that  he 

it  actually  succede,  or  that 

■'■3.  ij.n- 
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he  m^  be  wquired  to  piv  it  if  bo  Je  tut  utuallj-eucceck.  If  ^ 
were  so,  to  avoid  a  paradox,  tbe  principle  must  he  carried  (iuduKii 
andaneoiphyieutawhpjiad  the  Aftietti  originall}',  u  not  then  bong 
heir-presumptive,  be  allowed  to  recover  his  fiftieth  should  be  become 
so  subsequently.  In  diese  cases,  tbe  probabilities  and  possibilitic*  of 
that  which,  under  such  circumstances,  the  alienee  may  ot  najr  Mt 
hereafter  become,  cannot  be  entertained — the  present  fiu:t  oiust  be 
looked  to ;  nor  can  any  distinction  be  made  in  the  persoc  or 
quality  of  the  alienee,  otherwise  than  by  succession — he  ibvK  be 
looked  upon  as  a  stranger ;  and  it  suffices  that  there  be  an  aliena- 
tion, and  that  upon  sucn  alienation,  the  fiftieth  is  due  to  the  lord  as 
'  a  fine  for  admission,  or  as  an  indemnity  for  foregoing  his  righc  of 
preemption :  moreover  it  would  be  manifestly  unjust  to  subject 
the  brd,  without  the  usual  indemnity,  to  this  novation,  diSmi^ 
in  no  legal  respect  kom  any  other. 

,S  n°S-  : 
AHtiutor riaUs  Another  importantcontroversy-is  that  of. to  whom  tbe  lord 
^parntmcof  must,  appply  for  his.  fiftieth?  The  aKenadng -emphyteuta  is- 
manifestly  liable  for  this  payment,  although  it  is  not  impn^Ue. 
that  in  practice 'the  purchaser 'of  the  improvements  paid  the 
vendor  short  3>j,  which  he  handed  ov'er  to  the  lord^  it  is,  how? 
ever,  >  objected  that  in  -case  of  gift  there  is  no'  actual  prica,-OD»' 
fiftinti  of  which  he  can  hand -over  to  die  lord,  bat  this  sdgur 
ment  (alls  to  the-  ground  -on  reference  to  the  terms  of  the.  ooi>>:. 
stitudon,  which  provides  for  this  case  by  the  words  W  tfiivMW- 
tionii  Uti ;  if  the  emphyteuta  choose  to  transfor  his  improrcincpts  - 
by  ^ft,  the  lord  may  still  exercise  his  right  of  pre-empdon,-r— b<^ 
if  he  does  not  do  so,  it  nothii^  matters  to  him  by  what  form 
the  improvements  are  transferred,  and  the  alienating  emphyteota 
must  pay  in  addition  to  his  gift  this  fiftieth  which  is  due  v>  tbe 
lord  ;  besides,  there  is  no  privity  between  the  purchaser  and  tie 
lord,  but  between  the  vendor  and  the  lord,  with  whom  hecon- 
tracts  for  leave  and  license  to  sell  tt>  a  third  party,  and  die  object 
of  the  constitution  is  to  regulate  the  retpecdve  relations  between 
tbe  vendor  and  the  lord  i  the  fiftieth  is  the  Jixcd  per-centage  'to 
the  lord  on  the  alieruirion  in  consideration  of  bis  consent  to  * 
novadon.  The  purchaser  has,  nevertheless,  a  ra-eat  interest'  in 
seeing  that  the  vendor  performs  his  contract  with  toe  lord,  because 
his  o\vn  title  depends  on  it,  and  he  becomes  an'  adverte  pa»- 
sessor  without  title,  and  may  be  ejected  if  the  vendor,  whose 
PnnhaKcpnc-  obligadon  is  pergonal,  do  not  fulfill  his  en^^ements with  the  lonL 
Uc^iy  i»u  Che    jjp„^  t,,g  probability  of  his  practically  paying  dw   fiftieth  or 

laudemium  over  to  the  lord. 
Paniiii  of  the         Le  Halleur*  remarks,  that  had  the  transfer  of  tbe  emphyteusis 
inxki  lyium.     been  as  common  under  the  low  Empire,  as  that  of  foods  was  in 
the  Middle  Ages,  the  xule  of  rendering  the  purchaser  responsible 
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kr  the  fiftieth  u  the  feodal  tnnttate  wu  for  the  fiftb>  wouU 
ptobMj  have  been  introduced. 

§  1706- 
The  Jut  ttnphftftttitum  C3JI  be  constituted  by  testament,  for  bjr  T)w«Dpli7nn- 
thesc  means  the  dominium^  or  a  service  predial  or  personal,  can  be  ?*^^'  ^ 
granted.     It  may,  however,  be  doubted  whether  this  mode  of  >_  irr-rmiT. 
constituting  a  service  was  much  used,  and  would  clearly  be  of  buticfuec 
none  effect  if  the  legatee  do  not  accept  the  obligation  of  paying  o"W  «f««  ^ 
the  canon, — because  the  legacy  of  an  emphyteutic  right  must  be  '*'    *  «•«». 
conditional  upon  this  lact,  whereas  the  legacy  of  an  usufruct  may 
be  pure  and  unconditional. 

S  1707- 

The   hereditary    transmission    of   the   emphytratic    right   it  Ththmdtair 

rmdated  by  the  common  law  j  thus,  if  an  emphyteuta  leave  many  ^"'"1'*'"'^ 

heirs  the  nght  accrues  to  them  all  indivistbly,  each  being  bound  to  whtn^Tti 

the  lord  for  (he  payment  of  the  canon  or  quit-rent  in  the  exact  man  thu  oat 

proportion  of  his  interest  in  the  inheritance.  '^- 

£ach  may  pay  his  own  share  of  the  quit-rent,  but  the  debult  of  OUiptMai  of 

ooe  of  many  hereditary  co-cmphyteutx  is  an  entire  de&ult  involv-  ^JJ^|J^^ 

ti^  fbrftiturc  as  against  all,  since  a  contrary  rule  would  be  equiva-  ^j  tht  cuoa. 
lent  to  an  actual  partin'on  of  the  estate,  to  which  the  lord  it  not 

jartition  of  the  inheritance,  Paititionoftbe 
in  an  actlt  fdmilia  bircii-  'oli«o»'*- 
...  '  1,  ActM)  Gun. 

nght  be  not  actually  pani-  ttmKuod* 
it  be  assigned  in  ttt  mtirety 

ro  all  undividedly. 
babtt  tt  in  vtctigali  apt.  «« 
possit  i  vidtndum,    Magtl  "™ 

i  divisione,  alaquin  pnestatU 

the  analogy  of  die  ager  vte-  Aniloarof  tU 
period  at  which  these  dJca  *«"  ™«'P>'^ 
■known  perhaps  in  practice. 


there  hat  been  a  partition  •'"^^  "~H 
consequence  of  a  suit,  the  ^  iJ^te  the 
iphyteusis  accrues  solely  to  fine, 
demand  Arom  such  emphy- 
is  co-heirs  accruing  to  him 
e  turns  upon  the  pwnt  of 
n  alienation  on  the  part  of 

didon  thit  tht  portbtwr,  vnt  rnpon- 
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the  co-heirs,  and  it  would  a^war  from  the  Novdla  that  tlus  ii  not 
so.  ^uando  ra  litigioia  ptr  tiucessioium  ad  b»rtd*t  ferOtKOMty 
barum  rtrum  inter  bartdet  divisit  nm  deiel  fin  alitnatim  baberi.^ 
Applying  the  common  law  of  this  constitution  respecting  aliena- 
tions in  default  of  special  provisions  to  this  particular  case,  some 
jurists*  maintain  that  the  cumulative  heir  in  emphyteusis  «vef 
nothing  to  the  lord. 
Eumptc  The  case  in  issue  will  be  as  Ibllows : — Three  co-heirs,  A.  B.  C, 

h(dding  an  inheritance  in  common,  a  part  of  which  consists  in  an 
emphyteutic  lease,  demand  a  division.  Now  it  is  clear  that  each 
of  the  three  has  an  equai  interest  to  the  amount  of  one-third  in  Ac 
emphyteusis,  and  such  being  the  case.  A,  to  whom  the  lease  b 
assigned  in  its  intirety,  owes  the  lord  nothing  for  the  third,  to 
which  amount  he  is  interested  i  he  is,  however,  according  to 
some  authorities,  liable  upon  the  interests  of  B  and  C  asalgnea  to 
•  him  b^  the  court.     The  decisive. question  appears  to  be  whether 

co-heirs  be  jointly  interested  in  die  Mrpiis  h^redilatit,  or  have 
proportionate  interests  in  eacb  ampmnit  tbjtet  of  it  If  the  fint 
proposition  be  true,  the  heir  who  receives  an  emphyteutic  kase 
as  his  share,  or  part  of  his  share,  clearly  owes  the  lord  nothiif  , 
because  there  are  no  accruing  shares ;  but  if  the  second  pro- 
position be  true,  it  may  be  asserted,  if  the  above  constitution  does 
not  apply,  that  he  owes  the  lord  two-thirds  for  the  respi 
interests  of  hit  co^^eirs,  which  have  accrued  to  him  by  the  a 
ment  i  but  this  will  be  seen  to  lead  to  a  paradox. 
Snppoaiiioiii  Let  the  inheritance  be  supposed  to  contain  thru  emphyteuses, 

QMof  pardAm  jj]  hgij  ^  j^e  Same  lord,  and  all  of  equal  value,  and  that  a  judieial 
IkI^  division  assigns  one  emphyteusis  to  each  heir.     If  eacb  owe  me 

lord  for  the  interest  accruing  from  the  other  two  co-beirSf  upon 
the  ground  that  each  inherits  a  third  of  the  interest  in  each  emphy- 
teutic estate — 

Then  A  would  owe  Dominus  Jof^  x  2  —  -^or  about  -^ 
B       „       „         „         fofVs  X  2-T»j       „        Vt 
„        C      »     .»         »         Jofjfff  X   2-,^       „         ^ 
Mrpt  the  Dommus  would  1   ,    «■  ,         „        „        . 
receive  mall  j-f«Axax3-^5 

Or  nearly -^  of  say  25  aurei  <m  the  three  emphyteuses  so  distributed. 
But  if'^the  estate  contain  but  ont  emphyteusis  only,  equal,  bow^ 
ever,  in  value  to  the  other  three  together,  viz.,  300  aurei,  then 
the  lord  would  get  only  \  of  Vg  =  Vj-  of  300  aurei  m  4  anret 
mstead  of  25  on  the  same  capital ;  and  it  can  surely  never  hxn 
been  intendM  to  rest  the  rights  of  the  lord  on  a  very  uncerttin 
contingency,  instead  of  a  fixed  and  certain  rule  of  law.  Desirite, 
there^v,  of  the  dicta  of  such  weighty  authorities  as  Thibaut 

'Not.  in,  I.  4.14.    k.    19].      Diviiktiim    atrr    &rrrdb 

*  Fiber,  in  Cod.  4,  66,  dcf.  19,  55,  Tt)  aliaatiimtiB  ■»■  cmiima  a  not  lyn 

Voet.  id  Find.  li  iger  Tcct.  ^  35  j  Glnck,  vttii  ivm  iihii  fn  aDatt'oiH  Ittbiri 

Com.  g,  p.  491 ;  Vuf,  (9.  Uud.  p.  194,  n. 
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uWFaber,'  we  mutt  nectssariljr  come  to  the  conclusion,  that  s 
paRkion  does  not  inrolre  an  alienation,  and  that  therdbrc  nothing 
is  due  to  the  lonL 

This  appcan  dear  on  a  commotf  tenie  view  of  the  question } 
fat  if  three  hein  inherit  in  common,  and  desire  to  have  their 
tharesjodiciaBy  apportioned, -the  judgment  of  the  court  must  be 
taken  m  be  simph'  declarataty  of  the  property,  and  its  office  to  be 
adniuittratiTe  onfy.* 

Smm  pMter  inter  filiat  non  dlviiit^  fott  Jatai  aetimts  vict  dhi- 
timta  ad  tingults  pro  fatcreditaria  foi^om^  ptrtintnt.' 

5  1709. 

Tlie  three  constitutions  in  the  Codex  may  t>e  said  to  form  the  i 
aunmptt  law  of  the  emphyteusis.     The  imperial  domains  were,  ^<  oinmon 
boirever,  as  has  been  seen,  exposed  to  certain  exceptional  rules  j  ^^^  '"^  ''' 
those,  however,  which  relate  to  ecclesiastical  estates,*  are  more 
munerous  and  more  important. 

The  7th  Novella  had  for  Its  object  the  prevention  of  abuses  in  Prohiutkna  of 
d>e  aticnadon  of  the  estates  of  churches  and  other  pious  and  *^*  NqMIi. 
cbvitable   foundations.      The  prohibition   extends   to  perpetual 
emphytcuses,  thus  rendering  temporal^  emphytcuses  alone  appli- 
aliJe  to  such  estates,  and  then  only  under  the  condition  of  per- 
&inning  certain  solemn  formalities  for  administrative  purposes.' 

The  usual  conditions  of   these  emphytcuses    are    for   three  EmpbjtnHn  oo 
lives^~diac  of  the  original  emphyteuta,  and  of  two  others  of  hit  *^'""  ^***- 
dcscendents  in  succession ;   thus   the  duration  of  the  lease   is 
iodeteiminate  and  contingent. 

A  special  clause  can  nowever  be  introduced,  allowing  a  con*  Conjoint  nr- 
joint*  survivor  of  the  original  emphyteuta  to  enjoy  the  benefit  »iTO^l'^'^ 
«f  the  contract  for  the  term  of  his  lifo. 

The  laoth  Novella  was  promulgated  by  Justinian  in  order  to  The  aceptioaii 
modify  the  rigour  of  the  prohibition  against  constituting  perpetual  "J^^l^"^ 
enqibyteuses  on  ecdctiasdcal  property,  bv  restricting  it  to  the  ^^^^^, 
estates  of  the  Church  of  Constantinople,  leaving  the  property  of 
odter  churches  to  be  regulated  by  the  common  taw. 

It  is,  however,  very  doubfii)  whether  the  emphyteusis  onodMrcbaKK 
diiuch  pn^KTty  can  be  perpetual  without  the  express  stipulation  propatj  m- 
fcr  1  term.'  ^"los  hw. 

,Zt  h»c  quitUm  luptr  iiif  qua  majtrit  ecchtia  sunt  et  pradUtarum 
vemtrabitium  dotunim,  qua;  sunt  in  hac  regia .  civitate  vel  ejus 
ckcuitu  adhserentium,  diipamimiu.  In  aliis  vero  sanctitsimus 
ccdenis  ....  consequenter  deflnire  przvidimus. 

Licatliam  t^Uur  damus  pradUtis    venerabilibus  demihui  non 


_,  Jen.   175*}  contra, 

Ajtcr,  de  dtmvt.  jam  emphyt.  «t  Tilbr.  *  Thia  NmcUi  which  comrilcti 

S  ID,  Cotn.  1767.  Nov.  khJui  no  mention  at  ^< 

*P.  ]0,i,]l.  umivonhip.                    'Nov.  iao,6. 
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solum  ad  teibpus  tv^btteiain  factrt  iwnntSHium  rtram,  tiii  tmf 
pettntitim  jed  *t  perpetue  h;ec  eta  tmpbyttutia  furt  volentibus  JMii. 

Nor  does  the  pmhibiJon  appear  to  be  absolute  even' ai  regvdi 
the  Church  of  Constantinople,  wbieh  had  permitskni  to  ^nmt 
fterpetual  emphjrteuse*  in  cases  where  k  owned  ruined  edi£ces 
without  die  means  of  rcsKuidg  then.  -     ' 

.  The  Novella  iixes  the  amount  at  vthird  of  the  revenue,  which 
6uch  edifices  produced  before  their  then  ruinous  state,  pxpdde 
from  the  date  of  the  emf^yteutical  title ;  or  at  a  half  of  tl»c  reve- 
nue which  the  buildings,  actualljr  produce  after  their  rcstoratiotL* 

What  is  doubtful  with  respect  to  the  general)  is  dear  with 
regard  to  ecclesiastical  cmphyteuscs,  viz.,  that  they  must  be 
rrauced  to  wrrttng.  *      "  ' 

The  contract  was  invalidated  hy  defaolc  to  pajr  the  (juit-rent 
,  for  tiro,  instead  of  for  three  years,*  as  was  the  case  with"  by 
emphyteuses. 

The  point  open  to  discussion  in  respect  to  lay  emphyteuses, 
of  whether  the  rent  in  arrere  may  be  recovered,  and  the  expulson  of 
the  tenent  also  insisted  on,  is  dear  in  the  case  of  ecdcsiastical 
empfayreuses  in  the  affirmative.* 

Damus  {icentiam  venerabiS  dmnui^  tx  qua  tmpbyteush  facta  tst, 

et  qux  debentur  ilH pro  precedente  tempore exigercet 

ejiccre  de  cmphyteusei. 

Lasdy,  the  churches  enjoyed  a  nght  of  resumption  intirely 
exceptional  to  die  common  law,  when  the  estate  accrued,  ant  in 
ihiptriaUm  damum,  out  in  tacrum  nortrum  terarium^  out  in  dm- 
tattm  alijaam,  ant  in  turiam^  aut  in  aliquam  venei^lem  aKam 
domum.' 

This  right  of  resumpdon  applied  equally  in  die  case  of  all 
transmissions  of  the  right,  whether  inter  vivas  or  imrtis  caut&t 
without  reforence  to  the  tide  of  acquisition ;  and  the  term  for  its 
exercise  was  two  yedrs  ^stead  of  two  month;,  as  in  1:^  cases. 

From  the  above  we  see  whence  the  pntcdce  of  the  English 
Church  granting  leases  on  three  lives,  or  for  21  years,  is  derfved. 

$  1710. 

One  of  the  principal  obligations  of  the  emphyteuta  being  to 
pay  his  canon,  and  all  public  burdens  whatever  attaching  on  the 
property,  the  consequences  of  his  default  appear  from  the  terms 
of  the  constitution. 

In  emphyttuticariis  eontractibut*  sandmut^  tt  quidem  atipbe 
faetienei  in  impbyttuticis  inttrumentii  fuerint  cmscripta^  easdm 
tt  in  omnibus  allit  capituiii  ehservari,  el  de  rejectiahi  ejus,  tpd 
'  empbyteiitin  (usctpit,  si  solifam  pensionem  vel  publicarum  func- 
tionum   apochas  non   prxstiterit.        Sin   autem  nihil  super   btc 

'  No*,  iio,  I,  4  »■  '  No».  tio,  S. 

'  N**.  no,  i,  p.  &  6,  ^  a.  '  No*.  1*0,  ■>  ^  ■-  ' 

'  Not.  7,  3,  §  i.  ...  '  C.  4,  66.  i. 
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tvpitvU  Jiteptt  f4ttumfKd  per  totun  tt:ieiuuvin  nc<)ui;.  pesiuiat, 
stMvint  Deque  ofpcha^  datnino  tr^lpruiq  te^4'()<)ret,  volenti. «i 
licere  eum  a  pnediis  tmphyttulicariii  rtfelierf,  Hulla  *i  in  pailtmm 
mtltgatune  tumnt  meiitratitnity  veiarwp  <fi^  trnpontmata  diatn-.. 
ttir,  vel  peena  ofpaiunda ;  sid  cmnlmaJe  n^  li  dtminus  volutrit^ 
reptUtnde.,  utpit  fr^ttndtHtt-,  fuod  nan  tst  luptr  hec  cama  in- 
qwUttstuj  i  f«tm  nttnintm  opptrttat  canventitntm^  vil  admanitiontm 
txptttcri^  std  ultro  stie  offirrey  *t  tftbitwn  tpmtanta  vtluntet* 
ptrukftrty  acundum  futd  tt  anttriart  Ugi  luitri  numimit  gtneraii- 
ttr  ea.HttiM  tit. 

Nt  amtem  tx  bac  eaiud  damiKU  fatultas  eriatur  tmfbytitttai 
sMts  rtptUrrtj  tt  rtditum  minimt  vtUt  rtciptrt^  tit  t»  tujuimtdi 
macbiwatwit,  trienaio  ebpso,  tuo  jure  is,  qui  eiupl^teusin 
susospit,  cadat,  liciHtiam  ti  tm<tduntUj  attttlatUn*  pr^vuitay 
p^amiM  afftrrty  bUqut  absignatis  tt  seatadum  itgtnt  depaiitii  minittu 
dtjtetisnis  timtrt  Pfricuhtm. 

De&ult,  thercfcHe,  in  the  due  paytnent  of  the  aeaiitamtd  quit-  Ejfctment  lor 
rent  ar  public  taxes,  rives  the  right  of  ejectment.  ^Jwlli^ """ 

It  is  aiguied  bj'  Vinniu^,!  thu  tt  pema  tt  ra  cannot  be  both   rinnlu'i 
demanded  j  but  this  argument  is  founded  on  a  &llacy :   by  rtt  opiatan  tbit 
is  ueaoc  the  rent  in  arrere,  and  by  paina  the  ejectment  with   ''"^^ 
which  the  emphyteuta  ii  threatened.      Vinnius  considers  rts  to   coieied  md  the' 
mesaii  the  estate,  znd  pmna  a  penal  suni  stipulated  to  be  paid  in   (»>«><  ejected, 
de&ult :    this  latter  interpretation  is  eridcntly  erroneous,  since,   ^'™™™- 
first,  it  is  presumed  that  there  exists  no  special  contract,  sin  auttm 
tttbil  tuper  hoc  capitula  fturit  pactum  %  secondly,  the  preceding 
provided  to  be  takoi  at  the  latter  end  of  the  constitution  cannot 
be  construed  into  a  peena. . 

Even  according   to  Vinnius,    the   l<?rd   can   first   eject    the        .  . 
action  of  debt  for  the  qutt-rent  in 
i^erse  in  order,  by  first  suing  him 
;  him,  notwithstanding  that  he  paid. 
ne  emphyteuta  being  three  years 
as  operated  the  avoidance  of  his 
lutivc  condition  I  the  lord  has'then 
tive,  for  which  purpose  he  must 
recovering  the  quit-rent  in  afrere, 
n  also  the  judgment  in  cjectcrient. 
ayment  of  public  taxes  can  only   Ejection  for  <le- 
lyteusis  is  held  of  the  Statci  and   ^"'t '» *»«»■ 
the  passage   in  the   Novella'  is 
»(  ....  emphyteuta  ,  .  ,  ,  per 

emphytiutieum eanonem 

i  et  quae  debentur  ....  cxigere 
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et  ejicere  decmphjtnisei.     Exigert  here  clearly  means  to  d 
and  have,  and  diere  can  be  litde  doubt  but  that  the  lord  would  be 
held  to  make  the  demand  before  proccding  to  ejectment, — in 
hcty  he  would  have  to  allege,  that  althtugh  he  had -demanded  the 
canon,  ytt  it  had  not  been  paid,  and  that  thtrtfir*  he  demanded 
'the  ejectment  and  payment. 
Law  of  En^ind      Bv  the  law  of  En^and  an  action  will  lie  for  quit-fcnts,  but  not 
H  to  ^(ut-KDii.  jui  oectment,  the  action  being  purely  persi^ial. 
Pnd  cbaM  We  now  come  to  the  penal  clause,  which  is  avowedly  intro- 

intraduccd  ta  duced  for  the  protection  of  the  emphyteuta  in  cases  when  the 
^J*^j^  lord,  to  recover  possession  of  an  improved  estate,  uses  the  dis- 
honest chicanery  of  evading  the  receipt  of  the  canon.  To  provide 
against  this  evil,  the  emphyteuta  is  enabled  to  make  a  tendtt  of 
the  sum  due,  and  in  case  the  lord  should  evade  the  receipt  «f  i^ 
enter  a  protest,  and  deposit  the  sum  due  on  account  of  the  pn^ 
prietor  according  to  the  legal  form  (pay  it  into  court). 

%  17"*        . 

Ciim&r  The  Dlber  causes  by  which  ui  emphytcuta'i  rig^  Is  extk- 

vhkb  <'>' *^:   tinguished,  are : — 

£^^  The  interitut  rti^  or  destruction  of  the  object  of  his  leaie,  the 

IntoitH  Ri.      emphyteutic  &im.> 

bplir.  The  Germination  of  the  dominion  of  the  grantor  fttm.itt 

revocable  or  temporary  nature.* 

CooMoo.  Confusion,  or  the  reunion  of  lord  and  toient  in  one  and  dw: 

same  individual  by  succession  or  contract,  as  where  the  emphy- 
teuta succedes  to  the  estate,  or  ac<|uires  it  from  the  lord^  or  tM: 
lord  buys  his  improvements.*  ,  \ 

Uontofhif-         The  death  of  the  cmphyteuu  without  heirs, 

»"««-  Surrenderto  the  lord. 

Piwriptio  ax.       The  prescription  of  thirty  years,*  or  uiucapie  libtrtatu,  to  the 

■no-  '    profit  of  the  lord. 

PntKnpia  The  prescription  of  the  dammtum^  to  the  profit  of  a  third 

*"^  party.," 

No  pmcriptioa       But  there  can  be  no  question  of  the  prescription  in  ftvorof 

™  "jJl"'  "^  tlie  emphyteuta,  because  he  is  in  the  position  of  a  farmer  or  usu- 
empfajrtnti.  fj^^fyj^  exetcisine  BO  rtel  right,  consequently  the  lord  cannot 
lose  by  the  prescription  of  thirty  or  fony  years  more  than  the 
right  to  dcmai>d,  and  have  the  canon  which  has  accrued  during 
that  time.  For  when  the  title  of  the  lord  against  whom  the  pre- 
scription is  to  be  made  operative  attributes  to  him  a  simple  right, 
the  prescription  will  date  from  each  successive  period  at  which 
the  payment  is  due,  and  cannot  be  made  operative  against  him 
except  on  the  ground,  that  he  was  in  a  position  to  claim  it  at  each 
period  at  which  it  fell  due. 

In  bit  ttiam  promisiienibut^  vtl  ligatis^  vel  aliit  tbRgationibuty 


tyGoo^lc 


JUS    SHPHYTEUTICUM — EXTlNCTIO.  65 

ftttg  datimtm  ptr  tinguhs  annaty  vtl  memesy  aul  aHquod  stngulare 
Umpmt  ctntinmty  ttmpm-a  menuralimim  pr^seripthmm  nm  ah 
^xtrdit  taiii  abligathms^  ted  ab  inhh  eujuiqut,  antii^  vtl  tiuniis, 
vti  alteriut  tingularii  temporis  cemputart  maniftfttim  ttt;  Nulla 
jciliut  danda  liuntia  vtl  ti^  qui  jitrt  tmpbyteuUa  rim  aliquam  ptr 
quadragtHta  vtl  quatcamqut  aliei  anaat  dttinuerit^  dictndi  tx 
tranmtte  ttmpirt  damintum  tiit  In  iiidtm  rebut  quantum  tut  f 
ftaoH  in  ttdtm  ttalu  itmpir  numtrt  datai  jure  tmphyteutico  rtt 
afcrttat;  vtl  ctndueteri,  itu  prtcuratari  rtrum  alitnarum  dietndi, 
£*  qmaeumqiu  ttmptrum  curricula  nn  dtbtrt  it  domiut  valtntt  post 
mi^Uta  cmductianit  tmptra  pestttstonem  reeiptrty  lamdem  reddere.'^ 

LMsAfy  wheo  the  emphjteuta  forfeits  his  leax  as  x  punishment,  Forfeiture  nt>- 
which  occurs  : — ^If  he  wute  the  esute  ;■  If  he  neglect  to  pay  the  ""^  f"*- 
caooa  for  two  j^n  in  the  case  of  an  ecclesiastical,  or  for  three  in 
that  of  a  secular  emphyteusis ;  or  if  in  either  case  he  omit  to  pay 
the  public  taxes  for  three  years,  for  non-payment  does  not  give 
hiia  the  damimuiti  by  prescription,  except  the  lessee  expressly 
Rjiise  to  p^  the  canon,  and  die  lessor  docs  not  inforce  his  right 
for  thirty  years,  or  &i1  to  deliver  to  the  dtminus  the  receipts  for 
the  payment  of  the  same}'  If  he  sell  his  emphyteutic  right  to 
a  thim  party,  without  having  given  previous  notice  thereof  to 
the  superior  landlord,*  In  all  the  above  cases,  however,  the 
dmiinat  camiot  expell  the  emphyteuta  of  his  own  authority,  but 
must  bring  his  action  for  that  purpose.' 

^  1712. 

inz  out  of  an  emphyteutic  con-  Acdou  by 
iuished  from  the  contract.    The  '^"r'^  ^v^y 
«  reaUy  givmg  consequently  a  r«  infin«d. 
KM  si  ager  vectigaliiy  for  the  em- 
igainst  even  the  dominus  himself 
ite  and  keep  out  the  emphyteuta. 
3  personal  actions  called  actionts 
oth  actitnes  directly  as  arising  out 

7'3- 
which  confers  the  jus    superfi-  Contncw* ». 
as  the  law  of  the  ager  vectigalisy  P*'^'^""- 
1  of  the  etnphyleusisi  and  might  be 
s,'  inasmuch  as  from  it  results  a 

T.  ig|  Le]ner,ipec.509)  Buri Lcbnrecht, 
Xd.  Ruadc,  1  Ablh.  f.  570-595- 

•  TfaibiDl  hai  10  cLuMd  il^  &y*.  Pand. 
Ridii*.  %  77»  ;  but  thk  abtloai  impniTC- 
menl  i>  not  Allowed,  on  account  of  the 
order  of  the  Imtituta  being  adopted  i  it> 
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jus  in  alitne  tula  wi^ut  uiy  alienation  pf  the  dMiinium  of  the  had 
itself.  A  qualificfl  daminium,  however,  result!  to  the  Biq>eT&naiy 
by  the  same  grant  as  is  known  to  the  English  law  in  t^  case  <u 
building  leases.  It  has  nothing  in  common  with  the  enif^ytcusis 
so  lar  2S  its  principles  are  concerned,  though  its  object  be  the 
same — namely,  the  improvement  of  barren  land. 
Superficn  ap*  The  iuptrficies  was  more  commonly  used  in  towns  than  in  the 
plica  to  ruiue.   cniuitTy,  on  acpount  of  the  peculiar  convenience  of  this  conttaa  for 

building  purposes, 

SnpcrfiauDi  The   term  sHtrrfiaum  is  applicaWc   by  the    Romap    law  to 

ipfUabie  to  III  every  immoveable  thing  on  the  sur&ce  of  a  piece  of  ground,  or  of 

^"^f"****       a  building,  and  to  whatever  is  so  plosely  connected  therewith  as  to 

form  part  and  parcel  of  die  same,  as  hou$es,  trees,  or  vines  ;*  hence 

the  dominui^  by  the  right  of  accession,  having  the  ownership  of  every- 

jiu  npofid-     thing  belonging  to  the  superfidtsf  may  grant  his /tu  tuptrfiaamm 

uinm  to  Che      j^  another,  whereby,  however,'  he  transfert  almost  all  Jiis  pcoprie- 

"^  taiT  rights.*    It  commonly  occurs  with  respect  to  building  in 

aiieno  loUf  or  even  to  the  singje  story  of  a  house.* 

§  1714. 
The  jut  tuptrficiarium  may  be  granted  in  consideration  of  a 
ground-rent,  termed  telarium  or  penth  s  this  is  not,  bowcrer, » 
indisputable  as  the  canon  in  an  emphjrteusis. 

It  is  acquirable  :  By  ap-itnuHt^  the  owner  permitting  another  to 
erect  a  building  on  his  laid,  and  to  possess  it  jurt  luptrfidarit, 
"  ^7  ^■"■''"f  ^  suptrfitiis  already  existing,'  or  By  rtservatian  of  the 
'*"  right  of  suptrficia  on  the  sale  of  the  property,"  also  By  testament^ 
termed  tuptrjicut  Itgata^  T^baut  thinks*  that  a  mptrfidn  can 
be  acquired  by  prescription  in  the  same  time  requirea  lor  the 
usucapion  of  servitudes,  to  which  it  may  be  assimilated,  as  bong 
an  easement,^  which  derogates  from  the  fiill  enjoyment  of  die 
owner  .without  infringing  his  ownership,  and  this  view  is  probabty 
correct. 

§  1715- 

The  rizhts  of  the  superficiary  resemble  those  of  the  vm^tij- 
teuta,  ana  therefore  not  hanng  the  damixum  he  has  no  claim  on 
treasure  trove,'"  but  he  has  the  fiiU  ri^t  accprdipg  to  the  tenw  t£ 
his  grant,"  and  thu  r^t  descends,  if  he  die  intestate,  to  his  beiis. 

I.  3?  J  P-«.  l^  > t  P-  «>  17.J.  47-  '  P-  4.<.  3i  »*• 

*  Hut.  I.  c  p.  I,  J  <  I  Omt,  1,  7}-75  ;         *  S7M.  Piad.  R.  S  loji- 
Guna,  Inac  epiit.  «i  ii  i  41  P.4it  i7i3>         'P.JOi  i,li,%Ai  OnilImui,n.tSbc. 


*  P-'4J.  17.  3.  %  7-  ^ 


h  7.5  "S-1'  i  I-  *.  I  f  P-  4J.  '".  »■  >n«g«.  3  B-  4  Hft-  ^  t«l.  4*9  f  fi»  «— - 

*  HopAicT,  %  igl ;  TnibaaC,  S^  Pand.     puiMm,  ridt  Bncbola,  jot.  Ahb.  p.  ]«J- 

*  74i  P-  41.  «>.         "  P.  43.  ll."".''p'- 
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He  Bay  dispose  of  it  as  lie  tbinlcs  fi^  inttr  viv9S  or  martit  catui.*  la  AcBt. 
He  majr  mor^igc^  it,  or  burden  it  with<8ervitudes,'fbr  the  term 
of  Ul  r^it,*  but  for  no  loi^r  period. 

The  superfidaiy  must  bear  all  burdens  and  taxes  laid  on  the  Dado  ud  bnf 
tnprirfidet,*  sod  paj-  the  ground-rent,  stldtiwiiy  if  such  be  agreed  ^*^ 
for.*    Od  re-ddiveiy  of  w  thing  he  is  not  responsible  for  such 
deomoniioa  as   die  thing  may  have  su^red  by  age  or  casus 
firtmOUj  neicber  is  any  fine  culled  laudtmum   pi^ablc  by  his 
wccetsor  in  case  of  tnnifer. 

« .716. 

The  nperfidaiy  r^t  is  extinguished  by  the  same  means  as  the  Bubcdaaaf  the 
emphyteutici  except  that  the  express  provisions  relating  to  the  ju  MpciAdcL 
dqiirirttioo  of  emphytcuta  do  not  here  apply.' 

§  1717. 

For  inforcing  his  right  of  possession  the  Huperfidary  has  a  utiUi  lUmcdin  irfdw 
M  nm  mttiOy  the  utilis  ret  vindicatie,  and  the  acth  pubbdana^  and  a  aipetfickrf. 
spedal  iMttrdictum  de  tuptrSdthut  for  the  protection  of  that  pes-  J^^  ""*■ 
leSMoo;*   but  if  he  should  have  been  ousted,  he  may  have  re-  vammMj 
cooise  to  tbe  inUrdictum  undt  vifi  nnKiUn. 

The  superficiary  may  avail  himself  of  the  actio  familits  htrcis- 
amd^,  eanmuni  Svidundo^  and  the  actio  anfttttria,  for  substan- 
tintnghis  right  to  servitudes  as  accessories  of  tbe  superficics.*> 

§  1718- 
Between  the  M  of  tbe  Empire  of  the  West  and  the  institution  luiitniioM 
tt  die  foodal  system,  several  institutions,  supposed  to  be  modifica-  nFfuniti; 
doM  of  dw  emphyteutic  contract,  arose  j  that  some  of  these  were  ST^h^ 
m  etonot  be  controverted,  but  it  ^usc  be  denied  that  all  are  tmai 
Mttcfiile  from  this  orig^al ;  since  the  recognition  of  the  emphy- 
teusis ^  a  separate  contract  must  be  referred  to  Zeno,  its  delini- 
tive  and  pcilfect  form  must  be  attributed  to  Justinian,  the  only 
eastern  Emperor  whose  direct  influence  extended  to  the  old  Empire 
of  die  West,  subsequent^  to  the  partition  of  the  Empire  of  Con- 
•bmiae.     The  anxie^  of  Justinian  to  render  his  reformed  judicial 
**jtHi"r  the  common  law  of  the  world,  leaves  little  doubt  of  his 
ftRHK  caused  it  to  be  published  wherever  he  possessed  any  autho- 

*P.  !«,>,  toiP.«,  18,  I,  *7!  ••■         'P-4J.  il.  >.^3i  P-  *.i.  T4(  P.  6, 
•P.13,7,ie,(s(  P.«o,i,9.  'P.4J,  II,  i.pr.j  P.  «,  17,  j.^^j 

•P.  43, 11,1,(9.  '^■.♦l'»*''i       , 

•P- 30. 19. »  Si  P-  JO.  'Si  P-  6.  >.       "P.  io.a,ioi  P. 43,  It,  I,  t ». 
«(!».*  TVS-  "P- J9.'J3.»1■ 

*  P>  so,  4, 15.  "  Prafmanai  SucM  Iiut.  In;,  an.  554, 
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ThtRoaua  The  prictthood,   carrying  with   it   the   prejudices  of  educa- 

the  common  ^oOj  hiS  cver  favored  the  Roman  system,  which  may,  without 
^li^oKi.  f*^  of  contradiction,  be  asserted  to  have  been  the  common  law  of 
the  Church  wherever  the  Church  existed.  We  find  the  clergy  at  a 
late  period  upholding  the  canon  and  civil  law  even  in  England. 
Wc  know,  too,  that,  consequently  on  their  influence,  the  Itga 
harbararum  were  founded  upon  the  Roman  law,  which  the  adap- 
tators  modified  by  their  own  customs. 

Other  considerations  which  afterwards  supervened  tend  to  the 
presumption  that  the  emphyteusis  was  one  of  those  institutions  too 
legally  subtle  in  its  development  to  find  much  favor  in  the  eyes  of 
the  German  tribes  who  overran  and  settled  in  Italy }  we  can  there- 
fore expect  to  find  little  more  than  general  traces  of  it ;  as  bearing 
upon  ecclesiastical  questions,  however,  we  may  loolc  for  it  in 
greater  purity,  since  the  Church,  still  acknowledging  the  same  head 
as  formerly,  would  be  bound  by  that,  which  was  in  fact  the 
'  common  ecclesiastical  law  of  Europe. 

Hence  in  later  ages  we  may  venture  to  presume  that  the  Roman 
>  law  is  pretty  strictly  applicable  to  ecclesiastical,  and  but  loosely  to 
lay  questions,  especially  in  such  exceptional  cases  as  that  of  the 
emphyteusis,  which  dio  not  descend  by  the  necessity  of  logic,  but 
was  artificially  constructed  by  special  enactment  and  excepted 
out  of  the  common-law,  to  answer  the  exigency  of  a  particular 
and  exceptional  state  of  circumstances. 

§  1719- 
Lto't  Noieili  Tjie  ijth  Novella  constitutio  of  the  Emperor  Leo,'  which  is 

emphiteu^bui.  ^und  under  the  suspicious  title,  Dt  perpttuh  tmphyttuiibui^  a 
worthy  of  inquiry.  The  inscription  is,  Imperaler  Ctesar  Flavlut 
Luy  P'luty  Filix^  Inclylui,  Ficlory  Triumphater  emni  teve  Vtmra- 
bills^  Augttitus  Fidilit  Rex  ;  Sttphana  CenstantinepeUs  Jrcbiepisctpa 
tt  Patriarchte  univenali:  and  the  introduction  runs  thus,  Ren 
yrauduUntam  simul  tt  illicitam  ceattcratarum  Dea  tedium  {eceleij- 
arum  viMictt,  bupitiarum,  el  vidiiij  pupUUsqut  aUndis  destina- 
tarum  domuum)  prafictos  eiiam  ad  noslrai  df latum  est  awes ; 
and  it  then  recites,  Narralum*  est  enim  ^uum  demus  eUcatm  lint^ 
jamque  tempus  pacta  constitutum  decsirraty  quando  Ueatienss  terminus^ 
ae  possesiionis  renavatio  instate  tun  fieri  certam  aliquant  et  statutam 
selutiontm  quam  peculiars  nomine  turbinriKOi'  vecant :  sed  qutmadt 
prtrfeclis  pre  ipsarum  avaritia  visum  tit,  ita  exactienihut  eUmsium 
pasttsseres  pertegravart. 

Id  igitur  cum  tomibui  grave^  turn  pauperiorlbus  {jpud  tta  ipsit 

■  It  win  be  prebibly  comet  to  prenm(     chnuicbti  lUcr  cliii«Jkh«i  CoafaKDnen, 
A.i>.  SSj  u  the  date  of  thit  conRitution.      ^  net  ^75. 

It  ippon  to   be   cDtemporUT    with    the  'Imp.  I.eon  Antntt.  Not.  i],  cout.  (it. 

Noma  KanoDe   of  Phodgi,  D.  Gocb.  in       is.     The  Oieek  ii  tbc  oritiii>1  tnt  mi 
j'aodectt  i  Tide  Wtlteti,  Lchi4)udi  dc)  Kir-      ihould  be  Rfetnd  to,  it  not  beii 
worth  the  ipKe  n  Kt  h  out 
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Atriffr  tgtstatis  neeisiitas  mpenitur)  longe  ttse  actrbitlimum  videntit 
ni  Id  amplius  fiat^  lege  eavemus  :  sed  ut  certa  quantitatt  ad  duflam 
tmfbjtfUtUi  vectigalii  censtitttenda  soltil'ia  dtfniaiur :  it  insuper 
amu  ilietio  Ucatims  tntirumtntis,  intcr'tbatur-,  damui^iu  nulla 
Mtvatia  adftratur ;  tun  vera  in  fTtefictarum  qa^itum  intervertatw^ 
dam  illi  non  ut  domuum  utiiitati  cansulaniy  led  iceleitt  tibi  lucrum 
parent^  hoc  agtait. 

In  the  fiist  place,  then,  this  lav  applied  exclusively  to  ecclesias-  Title  impc^cr. 
tical  propeity,  and  was  promulgated  to  check  the  abuse  of  an 
abuse,  whereof  the  evasion  of  the  law  of  emphyteusis,  lestricttng 
the  period  of  alienation  of  ventrabilis  domus  of  all  denoininaliotu, 
was  the  first, — and  the  exactions  of  the  landlords  in  the  shape  of 
fines,  the  second. 

EccJesiastical  and  eleemosynary  property  being  inalienable,  it  Ubdlufut  con- 
is  not  to  be  supposed  that  clerical  acutcness  would  liil  in  tncto*. 
inventing  some  means  whereby  the  law  might  be  evaded;  this 
resulted  in  the  perpetua  tmpbjtttuis^  more  commonly  termed  by 
ancient  authors  the  libellariut  contractus^  being  a  leasehold  per- 
petually renewable  on  the  payment  of  a  fine  on  each  trans- 
m»sion. 

By  this  expedient  no  part  of  the  legal  estate  was  alienated,  but  itxfiecL 

timiMy  the  right  of  perpetual  occupation,  which  English  lawyers 

term  a  chattel  interest.*     Although  such  an  interest  as  this  is 

doubtless,   in  effect,  equal   to   the   legal    estate,   yet   it  is   not 

ei    nor    does   the    iact    of 

Terence,  since  it  is  one  and 

:  let  to  one  and  the  same 

**It  is  a  species  of  sale  Defiwdiiaor 
jure  venditionis,  in  con-  Cuju. 
once  for  all  and  a  rent 
vever,  made  for  a  definite 
lurchaser  or  his  heirs  had 
I,  and  ultimately  repurchas- 
e  contract  or  by  the  judge. 
tut  was  a  perpetual  lease- 
rtain  fines  payable  on  each 

ors  was,  that  they  realized 
rent  payable  to  their  suc- 
m  change  of  hands. 

nes  were  arbitrary,  as  they  State  of  the  inr 
of  Church   property   in  of  church  !««• 
m  to  double  the  contracted  ^"^  ^^ 

Kit.  tttleina.  id  tit    cod.  it  JDie 
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rent,  «nd  provided  that  each  illation  should  be  indoned  (Ui  tht 
instrument,  and  no  novation  be  held  to  have  been  made. 

TJiis  Contract  is  deariy  no  emphjrteusis,  but  a  hiiinK ;  niKe  it 
&ils  in  the  essential  conditions — an  alienation  of  part  of  the  Jam- 
niuMy — the  payment  of  the  fiftieth  on  alienatbn, — die  i^fat  of 
pK'-emption  on  die  part  of  the  dominus,  and — die  valuatran  of 
and  CMisideratian  payable  for  the  improvements.  Hence  the 
word  emphyteusis  is  erroneously  applied  to  it;  aad  we  aacf 
conclude  that  die  term  was  at  a  later  period  mwe  loosely  aMd,> 
and  Keneralfy'  applied  to  all  alienations  of  interest  in  land  Bbot  of 
the  oominion. 

§  1720. 

Tbe  Mtuiiwu  "^^  prtcartum  of  a  later  period  is  supposed  to  have  been  also 
daaDMKKa<  a  variation  of  the  emphyteusis,  but  this  resembles  it  still  lest 
bie  the  empbf  than  the  preceding.  The  prtcerium*  was  an  abandpnment  of  the 
^""^  dmunium  of  an  estate  to  the  Church,  with  a  reservation  of  the 

life  interest  to  the  grantor.' 
IiMdtiittd  br  lender  the  low  empire  it  became  a  practice  to  abandon  the 

the  chiucli  10  ownership  of  an  estate  to  a  religious  house  or  corporation,  widi 
obointhe  tfae  Condition  of  the  usufruct  of  that  same  and  of  other  estates 

"™^P<^  possessed  by  such  reli^ous  house  and  masses  for  his  soul  afttr 
death.  The  grantor  by  this  means  recondled  bis  temporal  wtdi 
his  spiritual  interests,  obtaining  a  present  benefit  in  respect  of  in- 
come, and  a  future  one  In  respect  of  purgatory;  the  relig^ui 
house,  on  the  other  band,  a  deferred  but  permanent  advantage. 
Br  hiuDbie  pa-  When  done  by  an  humble  individual  be  abandoned  his  estate 
Knu.  imconditionally,  and  then   addressed   a  petition   to  the  religious 

house  for  a  grant  of  the  usu&iict  during  his  life/ — whence  the  term 
precarium-f  fuia  pncibut  conciditur. 
Br  influent  ^"^  whcn  the  grantor  was  a  person  of  influence,  he  did  not 

penaoL  scTupI?  boldly  to  reserve  the  life  interest"  in  his  deed  of  gift 

temwd  charta  precaria,  in  exchange  for  which  be  received  a 
tbarta  prastaria.  The  Church  always  contracted  Co  give  a  valu- 
aUe  consideration  in  prayers  for  the  rest  of  the  soul  of  the  graotoc 
into  the  bar^in,  by  way  of  a  deferred  premium.  It  is  thoi^it 
that  this  was  also  exercised  as  against  the  Church,  not  only  tiy 
powerfiil  persons  hut  also  by  spontaneous  acts.^ 

'  Dumonlin,  tax  la  CoutBme  de  Pari),  ■  Sinnood,  fotm.  am.  ixxrm.  ]  Bdot^ 

S  7],  No.  4x;  Baliuc,  *,  141.  *,  ^tS. 

*  Thu  expnaion  prccniam  mot  out  *  Sinaond,  form.  >riL  1  Bilnie,  ll,  140)  | 
be  confoanded  wMi  thi  cootnct  of  the  Gmiot,  anjt  (RecueilhiK.  France]  p.  1U{ 
nmc  nunc,  bdn|aloiii  It  will— ^  1561,  CapiMliin  de  Scpdnc  Ann.  741,  c  X) 
h.  op.  Bilue,  I,  lu.    Et  BE  ducretio  inter  ftt- 

*  P.  I,  I],  %  ».  ariu  dc  raio  Doetni  bctn,  ct  inttr  e« 

*  MiRnlfi^fcrm.  lib.  a,  fi>na.{  ;  Append.  ^BuqxaiaiieaToIuiitUede  ijiMtnABttEclc- 
fctm.  xxni.  uiiiL  ifi.  dU.  {  Undeiibnif,     taiuxa  lidunt. 
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§    I72I. 

It  appesfS  not  to  have  been  long  before  die  proponion  which  PrnportioB 
die  coDcessioD  of  life  intercat  on  the  part  of  the  Uhurch  wai  to  ^^  ^  ""^ 
bear  to  that  of  the  centoiury,  was   fixed   by  law.     Prtcarm  )„„  ^^^  u^. 
cmttm^  a  ntmineJt   rtbus   tccUsiasticit  fieri  prasumantur,    nisi  ftnct  (nnted. 
quoHtrnm  tU  qualitaU  cenvtnitntt  datuT  tx  prtprie  dupUtm  actipiatur 
**  rihus  EetUsia^  in  suo  tantum  qui  dtderit  nemint^  si  rts  preprias 
tt  ttdtnastices  usufnutttaAo  ttnir§  volutriu     Si  autem  m  prapriat 
ad  pr^stnt  demiitrity  ex  rebus  ecclssiatticis  trlplum  fructuarie  usu 
in  sua  tantum  auis  nomine  stimat.      Thus  the  proportion  waa  the 
douUe  where  the  Church  received  the  nu^ia  praprittas  only,  wid 
the  triple  where  it  received  the  plena  preprietas. 

Sometimes  there  was  a  reservation  of  the  usufructuary  right  i"  saimi 
to  the  survivor,*  the  grantor  and  his  son  being  both  inserted  "*    ""^ 
in  the  deed  of  donation, — sometimes  z  reservation  of  the  rights  Righn  of  te!i» 
of  the  heirs  of  the  grantor  was  inserted.*    And  it  is  supposed  that  ™«"<^- 
even  Ming'this,  the  heir  of  the  grantor  had  a  certain  claim*  for 
die  renewal  of  the  concession  to  himself. 

The  usufructuary  being  under  the  obligation  to  leave  the  estate  Lene  reonmi 
B<(7,  ^though  allowed  u;u/r*KC-  ererf  fire  70* 
t  pessidere,  it  was  found  on 
bis  was  not  always  the  case  j 
;  the  deed  every  hve  yean,  in 
survey.  Precaria  setundum 
tern  de  quinquennia  in  quin- 
I  rent  was  paid,  but  probaUy 


the  baspitalitas^  from,  or  at 
sis,  but  without  the  shadow 

in  the  violence  of  the  con-  Not  rehnU*  t 
of  the  profits  of  the  landed  «a'pi»7*«^ 
which  waa  probably  a  com- 

:lf,  lar  more  congenial  to  the 

nqueron.     His  dlebus  mulii 
interfecti  sunt,  retiquivert 

1  suarum  frugum  Let^aiardis 


'Charia  Bdd,  Cipt.  Ann.  <4*t  ^  *^ 

tnuca,  c  udi  i  B^iue,  IL  ]«. 

'  BalnH,  IL  I14. 

'  Vld.  ^  109,  p.  115,  h.u. 

'Rnl.  diae.  II.  31;    Etcbon  Goch. 

3,  I,  p.  16]. 
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It  is  difficult  to  perceive  any  trace  of  emphyteusis  in  thi«  pro- 
ceding,  which  was  nothing  more  in  iact  than  the  commutation 
of  the  profits  of  one-tbinT  of  the  intire  estate  for  its  full  profits, 
because  on  the  one  hand  the  hospcs  was  too  indolent  to  ciJtH 
vate,  and  the  dominus  preferred  this  arrangement  to  the  dism«n- 
berment  of  his  estate, — it  was  rather  a  droit  dt  Seignntrie  or  quit- 
rent  than  aught  else,  having  nothing  common  with  the  emphy- 
teusis, since  there  appears  to  have  been  no  contract  between  the 
parties,  nor  right  but  that  most  excellem  right  of  force. 

§  1723- 
Tbe  feodal  system  had  as  litdc  foundation  in  the  emphy- 
teusis as  the  preceding,  because  there  the  lord  had  the 
dominium  directum  in  the  estate,  and  conceded  no  fraction  of  it 
to  the  vassal,  who  cannot  be  regarded  otherwise  than  as  a 
usufructuary,  notwithstanding  the  plenissimum  jus  of  his  enjoy- 
ment. His  relation  to  the  lord  was  that  of  patron  and  client, 
whence  the  idea  was  taken,  and  nothing  more* 

§  17*4. 
in  Eo^r"*        "^^^  leasing  of  ground  in  Eng^d  on  building  leases,  thoudi  it 
membicthe       at  the  first  glance  resembles  the  emphyteusis,  is  still  perfectly 
emphpeiaii  in    different,  because  no  part  of  the  fee  simple'  passes— bet^uise  iht 
^^  interitus  rii  docs  not  absolve  the  lessee — ^jccause  there  is  no  r^ 

newal— because  there  is  no  fine  to  the  lord  on  alienation,  as  well 
as  for  other  reasons :  the  nearest  apparent  parallel  in  England,  and 
which  resembles  it  merely  sufficiently  to  mislead,  is  the  system  of 
leases  renewable  upon  lives,  for  the  putting  in  which  fines  are 
paid, — the  same  points  of  distinction  present  themselves. 
Fmiog  in  Scot-  In  Scotland  the  emphyteusis  has  been  preserved  in  the  practice 
'  ixi<-  of  ftuingy  but  here  the  Roman  law  still  obtains  in  many  cases 

where  it  docs  not  so  in  the  south  of  Britain. 


§  1725- 

SocietB  01  put-       '^^^  connderatioo  of  the  principles  of  sscittat  or  [KUtnership 

nenhip  nuy  be    will  be  fecilitated  by  first  regarding  it  apart  fi^m  the  individuals 

cooudendu      ^\^  Contribute,  and  by  looking  upon  it  as  composed  of  many 

B^'o/tbe^™'   individual  sums,  which,  when  all  united  into  a  common  fund, 

putaen.  form    an  indrety  which   is  liable  as   respects    all    parties    not 

interested  in  it  to  its  whole  extenf  for  any  debt  incurred  on  behalf 

thereof;  when  this  common  fund  is  no  longer  able  to  pay,  a 

bankruptcy  or  insolvency  is  the  consequence,  and  the  estate  is 

'  The  luchor  would  nol  hif  e  sddaced  emphrlewai  in  tbcm,  and  h 

diac  (uppowd  pinlleli  eiuft  lo  wiim  the  ibe  citot  of  in  any  way  g 

nida  agairut  erron.     It  ii  lurpriung  that  ori^n  perftcely  cnoaeoui. 
I4  Hillcui  ihould  pcicdic  any  trace  of  die 
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to  be  treated  as  that  of  one  nun.  As  everf  partner  is  liable  to 
the  whole  extent  of  his  property  for  the  partnership  debts,  the 
individuality  of  the  members  does  not  come  into  consideration, 
but  their  property. 

A  partnership  differs  from  a  corporation  in  some  very  material  Howiidl 
points,  the  inost  important  of  which  are : —  '™"  •  «* 

The  absence  of  perpetuity,'  for  partnership  does  not  pass  to  the 
natural  heirs'as  corporate  dghts  and  obligationsdo  to  civil  successors. 
The  liability  attaches  to  each  member  of  the  partnership  indi- 
vidually, and  reciprocally  as  respects  co-partners  for  partnership 
debts. 

In  die  redprocal  liability  of  the  estate  of  each  individual  mem- 
ber £>r  the  partnership  debts,  which  in  a  corporation  is  restricted 
to  die  extent  of  the  fund. 

Tlie  absence  of  an  actor  or  syndicuSy  for  although  one  partner 
may  take  upon  himself  to  manage  the  business,  or  it  be  managed 
by  a  paid  servant,  he  is  nevertheless  nothing  more  than  the  agent 
of  each  of  the  other  partners. 

The  absence  of  a  common  signature  or  seal :  by  his  signature  the 
one  partner  binds  the  co-partners,  not  by  his  seal  or  signature  as  the 
impersonation  of  the  perima  legalist  but  as  far  as  he  is  concerned, 
as  jHincipal,  and  as  ^  as  regards  his  co-partners,  as  their  ^ent. 
The  absence  of  a  common  name.  • 

The  absence  of  constitution  or  recognition  by  public  authori^, 
which  is  the  foundation  of  the  limited  liability,  because  the  law 
whereby  a  corporation  is  constituted  is  binding  upon  every  one. 

Its  dissolution  by  the  death,  natural  or  civil,*  or  the  secession  of 
any  one  of  the  members. 
Its  liability  to  the  bankruptcy  law ;  and  lastly, 
The  remedies  against  it,  are  individual  against  the  partners,  not 
consolidated  against  the  legal  person,  as  in  a  corporation. 


1726. 


I  condominium^  a  community  E>riaupiaofthe 
r  be  defined  to  be  tontractui  •o''*'^ 
\um  ad  particlpandum  lucrum  p,nil!^|„  ;„ 
Optra,  ad  uberiorem  guaitum  profit  ind  low. 
act,'  formed  by  mutual  con- 
C  my  partner'),  and  upon  the 
be  shared,  nor  can  one  take 
c  loss,  for  then  it  is  a  societas 

May  be  public, 

private  things ;    it  may  be  prinw,  per- 
d   thereupon  special,  general  P"»»^«?»l»- 
or  non  quastuarj.  ip«ui,g«eni, 


itv  Google 


74 


THS  KOMAN   CIVIL   LAW. 


PmUU  partnerships  are  those  of  tax  contractors,  called  piMi- 
cani  oi  cendutentet  vtciigalia ;  these  being  usually  &rined  out, 
they  chose  3. magUter  bom  their  number,  who  keeps  the  accounts: 
these  mag'utri  had  a  pro  magistro  or  vicarius  in  the  provinces.^ 

Private  partnerships  are  those  confined  to  private  opentioiu 
of  commerce,  or  otherwise :  these  may  as  respects  their  duration  be 
either  perpetual  or  for  a  stated  time,  and  of  all  the  goods  and  pro- 
perty whereof  a  man  possesses,*  termed  by  Ulpian  univiriarum 
fortunarum^  or  not  so.*  Thus,  where  everything  gained  by  the 
partnership  is  the  object  of  it,  such  taeiitai  is  termed  univerialit, 
but  where  it  extends  to  some  particular  object  or  species,  at  a 
horse — or  some  genus^  as  wine  or  oU,*  it  is  termed  respecdrely 
sptcialis  and  generality  as  referring  to  a  species  or  a  genus. 

Where,  however,  a  partnership  is  concluded  in  general  terms, 
the  presumption  lies  rather  in  &vor  of  its  being  a  stciitas  generalii 
or  general,  than  universalis^  or  embracing  every  thing. 

Where  the  object  cannot  be  effected  in  a  fixed  time,  the  pan^ 
nership  must  be  held  to  be  perpetual — such  would  be  a  partner- 
ship  for  sup[Jying  a  town  with  water,  for  such  in  its  nature  is 
perpetual ;  on  the  other  hand,  the  partnership  between  a  brick- 
layer  and  carpenter  for  building  a  certain  house  would  be  held 
to  be  temporalis,  since  so  soon  as  the  house  is  built  the  objea 
of  the  partnership  is'  fulfilled. 

^eestuaria  or  negotiatoria  arc  partnerships  formed  for  objects 
of  gain,  whereas  the  nifn  quastuaria  are  for  benevolent  or  scientific 
purposes,  such  as  associations  for  founding  and  maintaining  hos- 
pitals or  learned  societies. 

§  1727. 

A  partnershipmay be  contracted  taci dy or  expressly,»»>rar/ffi»in 
et  re  et  verbis  et  per  nuncium  posse,  dubium  nan  eit^  nor  does  it  matter 
whether  the  respective  contributions  be  defined  or  not :  the  locietas 
universalis  is,  however,  distinguished  by  some  peculiarities  worthy  of 
notice,  on  account  of  their  not  being  equally  applicable  to  all 
socielales.  The  whole  existing  property  of  the  partner  belongs 
to  the  common  fund,  in  so  far  as  it  is  capable  of  transfer  thereto, 
also  all  corporeal  objects  existing  at  the  time  of  the  contract  by 
constructive  and  without  formal  tradition  j"  not  so  that  which  is 
acquired  afterwards,  which  must  not  enter  into  the  common  stock 
without  tradition  ;»  choses  in  action  also  must  be  formally  ceded." 

Each  partner  is  at  liberty  to  take  from  the  common  stock  whatso- 
ever he  may  require  for  his  own  purposes  and  for  that  of  his  fiunily," 

An.  J.  R.  ],  16,  14. 
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even  to  tbe  payment  not  only  of  such  debts  as  he  had  contracted 
since'  but  even  before  the  date  of  the  partnership.*  Even  that 
vhich  has  been  forfeited  m  dtlictt  can  be  required  to  be  made 
good  out  of  the  common  fund  to  the  extent  of  the  individual- 
share  of  the  delinquent ;  this,  however  is  redemandable  on  disso- 
lution of  the  partnership,'  and.  to  be  set  off  against  the  balance, 
if  any,  due  to  him. 

On  the  dissolution  of  die  txittat  univfrsaliij  the  entire  property  On  duniution  of 
of  the  partnership  is  divisible  into  as  many  shares  as  there  are  ^^^^, 
partners,  without  reference  to  the  amount  contributed  by  each  ^^ ' 

individual.* 

Lasdy,    the    partners    are    admitted    to   the  btntfidum    torn- 

%  1728. 
StfittaUs  which  do  not  come  under  the  denomination  ofunivfr-  CD'"J''j™«|enc- 
ulei,  arc  governed  by  rules  more  equitably  precise.      To  form  a  J^  iht'conidw- 
partnership  each  must  contribute  something  1"  thus  goods  may  be  don  of.  wdem 
cootribute<l  on  both  sides,  or  goods  on  the  one  and  work  and  labor  ""^  ""u"™!"*- 
on  die  other,^  or  work  and  labor  on  both  sides,^  for  two  or  more 
artificers  may  combbe  to  form  a  partnership,  sharing  the  gain 
accruing  from   the  united  endeavors,— thus  each  partner   has  a 
daim  for   his  proportion  of  whatever  useful  outlay  he  may  have 
made  for   the  common  advantage  ;0  nor  is  it  necessary  that  the 
stock  of  each  should  be  equal  in  value  pr  quantity,  and  if  it  be 
labor  on  one  side  and  capital  on  the  other,  then  the  labor  is  to  be 
calculated  as  equal  to  a  value  in  capital.'" 

§   17^- 
If  there  be  in  steiitatft  nan  unhersaUi  no  ag;reement  to  the  con-  ShMrofptofiou 
trary,  each  partner  is  entided  to  a  share  proportionate  to  the  capital  ^[^™^" 
liehM  brought  into  the  common  stock; "  yet  by  sptcial  covenant  one  nm  non  uni- 
m(^  have  a  greater  proportion  of  the  gain  than  the  other,  or  bear  "™'"'  *""  j" 
a  greater  proportion  of  the  loss,  but  it  cannot  be  agreed  that  one  c-^^mmt^y 
AaU  take  alt  die  profit  and  the  other  bear  all  the  loss,  which  is  termed  b«  greater. 
mittas  Umina,  the  lion's  partnership,"  or  donalianh  eausH;  ■*   for 
dte  foundadon   of  this  contract  is  ati  tartitipandum  lucrum  vel 
flEsMmn,  to  share  profit  and  loss,  and  so  all  must  have  some 

'  J-JT. ».  »7' 

*  miler  >d  Lvjtety  oto.  380 ;  but  Ltyier 
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profit>  however  small.  Thus,  if  one  is  to  bear  a  part  of  tbc 
loss,  he  must  have  a  share  of  the  gain,  as  a  matter  of  course,* 
though  such  be  not  expressed  ;  ana,  by  a  parity  of  reasoning,  if 
the  one  party  have  a  share  of  the  gain,  he  must  bear  a  propor- 
tionate share  of  the  loss;*  by  special  agreement,  however,  one  msjr 
bear  all  the  loss,  and  the  profits,  whatever  they  be,  may  oe 
divided,*  but  this  depends  upon  special  circumstances, — thus,  a 
partner  may  be  allowed,  in  addition  to  his  contribution  of  capital/ 
a  cert^n  portion  in  consideration  of  his  credit,  art,  or  knowledge, 
for  extraordinary  risques,  or  travelling  in  the  interest  of  the 
common  concern.  Lastly,  the  gross  profits  being  stated  on  one 
side,  and  the  losses'  and  expenses  on  the  other,  gives  the  balance 
to  be  divided,'  pre  rata,  as  the  respective  interests  of  the  partner. 

*  1730- 
p"^*""^  "fit       '^^^  *^' '"  ^'*  lu^stion,  which  has  given  rise  to  much  con- 
ud  km.  troversy,  is  that  of  Mucius, — ^i  litre  quarts  dmma  scribit  nan 

pout  iocittattm  teiri,  ut  aliam  damtiiy  altam  lucr't  partem  septus 
firat.  Serviui  itiam  in  notatii  MucH  ait,  non  pone  soeittatem  ita 
centrahi ;  ntqtu  enim  lucrum  intelligi,  nisi  emni  damna  deducto ; 
nequi  damnum  nisi  amnt  lucre  dtducta.  Scd  potest  colri  societal  ita^ 
ut  ejus  Ittcri,  quod  reliquum  in  tecietate  sit,  emni  damns  dtducto, 
pars  alia  ftratur ;  et  tjus  damni  quod  similiter  reliquatur^  pars 
alia  capiaturfi 

The  Erst  mentioned  in  this  passage  is  a  societal  Itonina,  where 
one  bears  the  loss  an9  the  other  receives  the  profit ;  that  is, 
suppose  a  partnership  which  results  to  the  one  in  nothing  but 
loss,  and  to  the  other  in  nothing  but  profit,  but  in  making  up 
the  partnership  accounts  the  net  loss  is  to  be  deducted  from  the 
net  profit  before  it  can  appear  whether  the  result  is  net  profit  or 
net  loss  i  should  it  be  thus  agreed,  it  would  be  clearly  no  partner- 
shipjT  because  the  parties  would  not  be  sharers  in  profit  and  loss, 
but  in  one  or  the  other  only.  But  it  may  be  agreed  that  the 
proportions  of  profit  and  loss  may  be  different  as  regards  one  of 
the  partners,  for  the  essence  of  the  partnership  is  that  there  be  a 
sharing  of  profit  and  loss  in  some  degree  or  other,  the  exact 
denee  not  being  material. 

The  amount  of  profit  or  loss  can  in  cases  of  doubt  only  be 
ascertained  on  the  winding  up  of  the  partnership  concern,"  and  is 
to  be  assigned  by  the  judge  in  proportion  to  the  several  contribu- 
tions, valued  as  above  enunciated  :  in  default  of  its  being  clear  as 
to  the  proportion  in  which  the  one  or  the  other  partner  has  con- 
tributed to  the  common  fund,  it  is   the  duty  of  the  judge  to 

■  1.  ],  16,  ^J.  '1.  ;,  x6,  pT.     If  one  take  the  grui 
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presume  all  and  each  to  have  contributed  in  equal  degree,  and 
thereupon  asoffi  to  each  equal  shares  of  profit  or  loss.' 

The  common  law  of  partnerships  is  to  be  considered  as  ruling  Picta  adjecca, 
tuck  cases.    The  Roman  law  takes  no  cognizance  of  ^^rdi  adjecta  •l"™coniidmd 
ai  sBch,  but  holds  them  to  be  incorporated  in  the  original  agrtC^  btdjiVmgiinl 
ment,*r— hence  in  the  present  case  to  be  incorporated  into  the  > 
coaunon  law  of  partnership,  or  to  &rm  the  particular  basis  upon 
which  dK  parties  have  agreed  to  trade,  ioT  pacta  adjecta  as  such 
give  no  action*   for  their  performance.     Where  such  ancillary 
cooditiMi  is  subsequently  added  as  an  entirely  new  compact  after 
the  completion  of  the  original  contract^  or  appended  to  a  itricti  • 

juris  ntgttisy  it  produces  according  to  the  later  law  a  simple 
csoeptioa  or  plea  of  nullifying  effect.*  It  is,  nevertheless,  patent 
that  «4iere  a  consensual  transaction  is  altered  in  its  material  parts 
t^  a  simple  contract,  this  new  transaction  must  be  regarded  as  an 
actual  consensual  contract,  and  consequently  have  the  same  opera- 
tioo  as  such  contract  usually  has.* 

It  it,  therefore,  pretty  clear  that  the  sacittas  leenina^  and  that 
duatimis  tama^  are  no  legal  partnerships,  but  that  those  are 
nlld  in  which  it  is  agreed  that  die  partners  should  take  shares  of 
profit  exceding  those  due,  in  consideration  of  their  respective 
contributions,*  and  bear  a  less  amount  of  loss  than  they  would 
according  to  the  usual  estimation,  for  this  may  be  to  the  advantage 
of  the  other  partners :  that  such  favored  partner  must  bear  some 
pact  of  the  loss  is  dear,  and  there  is  no  ^loubt,  that  he  may  have 
■y  amount  of  shares  in  the  concern,  either  in  capital,  or  in  skill, 
«  Umr,  which  is  liable  to  be  estimated  ;  but  in  cases  of  doubt, 
dn  contributor  of  a  species  has  the  right  of  withdrawing  the 
otjea  he  may  have  contributed.!)' 

Certain  things  are  not  included  in  the  partnership,  such  are  pro-  Whittbinei 
pedy  acquired  by  inheritance"  after  the  institution  of  the  part-  «« inciaded  k 
ncrthip,  this  being  considered  as  a  sort  of  debt  to  the  party,  and  if  ™  ^™'™"P 
bj'  legacy  or  gift,  as  a  recompense  to  that  party  person^y.  On  the 
aaicr  hand,  the  damage"  which  one  partner  may  suffer  from  a  cause 
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uncaiUKCted  with  the  partnership  concerns  ii  not  allowed  out 
of  the  common  stock ;  moreover,  in  a  general  partnership,  no 
one  partner  is  allowed  that  which  he  squanders  in  debauchery 
play,  or  women,^  though  necessary  expenses  for  the  support  of 
himself  and  family*  are  allowable.  Lastly,  the  contracts  of  no 
partnership  are  binding  when  founded  upon  a  dishonest  purpose, 
rtrum  inhotitstarum  nulla  tit  soeittat,* 

§  1732. 

Tbe  pncRido         The  obligation  of  partners  is  to  apply  to  the  common  concern 

"^P"-  the  same  care  that  they  would  individually  bestow  on  their  own 

private  affairs,  and  in  such  delault  only  is  the  partner  responsible 

for  indemnity,  that  is  for  such  neglect  as  applies  to  a  person  of  a 

naturally  careless  disposition,  whose  carelessness  in  any  man  of 

ordinary  prudence  would  be  gross  neglect.  Ordinary  neglect  is,  then, 

that  which  applies  to  partnerships,  and  for  this  reason,  that  the  one 

partner  can  leave  the  partnership  as   soon  as   he  discovers   his 

co-partner  guilty  of  gross  n^ligence ;  hence,  if  he  submit  to  it,  it 

is  his  own  lault,  and  he  is  therefore  bound  to  bear  some  share  of 

the  injury  so  accruing ;  for  the  same  reason,  the  measure  of  the 

euha  IS  applicable  to  the  cemmunh  incidens. 

Dolni.  But  if  a  tocius  be  convicted  of  dishonesty,   he  is  punished 

Spedalltia  b-     by   in&mv,   on   account  of  the  trust   of   necessity   reposed   in 

ddcnt  to  p»rt-      .''_  '  ' 

Dciihipt.  '"'"■ 

Bencficinm  When  a  partner  becomes  accidentally  so  poor  as  not  to  be  able 

Gompetendc  (q  pay  jjiB  shatc  of  the  loss  without  reducing  himself  to  beggary, 
o^ciDn  e(«»-  jj^  i^j^y  cbim  the  htnefictum  competent'ta,  that  is,  that  enough  be 

left  him  to  enable  him  to  live  according  to  his  station. 

If  everything  be  common  (universalis)  then  one  partner  may 

portion  his  daughter  from  the  common  stock  though  his  co-partner 

have  no  daughter. 
Eitnordiuiy  But  in  limited   partnerships   he   may  only   take  his   propor- 

pfinteupnucf.  (j^^^ 

ouigaiiDMu  If  a  partner  have  contracted  with  a  third  party,  the  rights  and 
re|ird  thiid  obligations  of  the  partners  bear  a  proportion  to  their  shares,  pr» 
^""^  ratS^  ea  parte  qua  quisqut  socius  at.*      But  if  one  conclude  a  con- 

tract without  authority,  the  others  contract  neither  obligations 
nor  rights,' if  and  in  so  far  ox  ff&fu^«^  partnership  has  not  benefited, 
and  an  actio  de  in  rem  verso  lies  against  the  partnership,  if  the  con- 
tracting partner  had  no  authority.'  But  if,  on  the  contrary^  the 
contracting  seciui  had  author!^,  the  partnership  is  bound,  in 
lolidum^  for  profit  or  loss ;  "<  most,  however,  think  that  the  fact 

'  P.  17, ».  S».  §  'S.  S  '6.  «t<-  '  P-  '7. ».  »8.  *  5».  i  J  i  P-  >7. ».  6j, 
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'of  his  holding  luch  authority  is  not  sufficient,  unlets  he  expressly 
contract  in  the  name  of  the  stcietas.^ 

§  »733- 

Partnership  Is  dissolved  by  the  natural  or  civil*  death  of  any  of  K«>lndi>a  of 
the  partners,'  for  such  partner  might  have  been  the  origin  of  the  as-  i^'^^TnitBiil 
sociation,  by  reason  of  his  great  ability  or  honesty, — consequently  „  cItU. 
partnerships  do  not  descend  to  hpirs,*  neither  can  such  be  compelled 
to  continue  .private  partnerships,  although  the  testator  expressly 
so  willed  it,  for  this  contract  is  founded  on  consent;  but  if  the 
surviving  partner  undertalte  a  new  adventure,  in  ignoranc*  of  tb* 
death  tf  the  partner,*  die  heir  takes  the  deceased's  share  of  profit' 
and  1ms,  and  consequently  is  bound  to  settle  and  balance  the 
accounts,  but  the  partnership  is  dissolved  so  soon  as  his  death  is 
known.     The  tae'uiai  vtctlgalium,  or  companies  for  farming  the  Eiceptlo>— 
public  revenues,  form   an   exception    to    this    rule,  for  when  a  ^^""^^1" 
fuilieanut  dies  his  hmrs   must   continue   the   contract ;    these,  J^™  '"*'  ^ 
however,  are  mixed,  partaking  in  their  nature  of  a  common  part- 
nership and  of  a  corporation ;  the  object  in  continuing  the  respon- 
sibOinr  in  the  heir  being  evidently  to  obtain  greater  security  for 
the  State. 

In  a  common  partnership,  however,  if   there  be  nothing  to  Right  of  m«i>- 
prevent    the    surviving    partners    reassociating   themselves,  they  °"'°^- 
nay  do  so,  but  herein  lies  a  novation  :  it  is   no  longer  the  old 
but  a  new  partnership. 

A  partnership  is  determined  by  common  consent,^  and  though  one  DnnlMuin  bjr 
partner  oppose  the  dissolution,  the  other  can  still  insist  on  it  i  ""«"'• 
dus  is  founded  on  the  unfavorable  view  taken  by  the  law  of  all 
partnership  concerns,  as  giving  rise  to  litigation  and  monopoly : 
for  the  same  reason,  a  partner  may  retire  either  ixpretsi  or 
^tf.  On  dissolution,  however,  security  is  due  on  both  sides 
to  bear  part  in  losses  which  may  occur  on  winding  up  the  asso- 
ciation or  for  the  division  of  profits.^ 

When  one  partner  redres  it  is  required  that  he  be  present,  DaqroftJw 
bnt  if  absent*  he  must  bear  aU  loss  up  to  the  time  the  other  ^"^  f^^- 
pattnets  received  nodce  of  his  intendon  so  to  retire,  but  he  has 
so  part  of  the  profits ;  if,  however,  he  has  made  a  profit,  he 
Blast  divide  it  —  nay,  also  bear  the  loss,  if  any,  quite  alone. 
Hence,  the  nodce  must  be  in  good  feith,  not  with  the  view  to 
dorire  sole  advantage  from  some  good  speculadon ;  the  technical 
dpFCSsion  is,  renunciatio  Jraudulinta  libirat  socias  a  rttiunciant* ; 
mt  Ubtrat  rtnuneianim  a  ikUi.      Neither  can  a  partner  retire 

■  ImtabKh,  coUcE.  tiL  pro  •oe.  ^  41  (  *  P.  17, 1,  65,  f  9. 

imK,tp.  as,  nKd.  I i  p.  7, », ss )  p.  'P.  17, »,  w. 

»«i*7.pr.i  >-Ti>.8»,^l}  P.14,1.71  »  P.  17, 1,  65.  > 'o- 

P.*l,  »,  S5 1  C.  4.  ».  '3-  P-  '7i  »>  'S>  i  »■ 

'f.  ij,  a,  4,  I,  ^  I.  DiMOCUinai  renun-  '  P.  17,  i,  65. 

dldoae,nonx,capiaii]iinutiDnc,ctegatatc.  *  P.  17, 1,  ]S. 

'•  17.  »,  63.  %  10-  SocieQ.Bl»itute<per-  "P.  17, 1,17,  4  »■ 


itvGoo^le 


8o 


THS    IIOHAN    CIVIL    LAW. 


Remedieiub- 
putnoihip. 


at  an  unseasonable  time^*  when  loss  would  accrue  to  his  fdlows 

thereby,  nor  with  impunity  before  the  time  fixed  in  the  contract, 

without  some  new  circumstances  arise.* 

IKaaiB^n  bj         The  loculai  is    determined    by  the   accomplishment    of  the 

■ccMBpiuhujent  object,  or  with  the  expiry  of  the  period  for  which  it  was  formed  : ' 

daipi  oHhe"'    ^f  banlcruptcy  or  cesiia  of  one  or  all  of  the  partners   for   the 

■Midiciaa.         benefit  of  his  creditors,  because  he  has  then  no  longer  any  pn>- 

B^^avftcj.       perty  in  the  common  stock.*     If,  too,  a  partner  became  deranged, 

Coafiiudoii.       *''*  curator  has  the  power  of  renunciation  for  him."     Confisca- 

Intoitiu  ni.       tion  of  the  goods  of  one  of  the  partners^  determines  it.     Lastly, 

when  the  common  property  perish,  if  a  ship  be  lost  or  an  animal 

subject  of  the  partnership  perish,  it  is  at  an  end  by  the  inleritus  ret, 

§  1734- 
The  actio  pra  tocia  is  in  utrin^ue  dirtcta^  can  be  brought  before 
or  alter  dissolution,  and  extends  to  heirs,  for  contribution  of 
capital  or  services,  or  promises, — in  respect  of  the  administration 
of  common  property  for  an  account, — for  indemnity  for  culpa 
kvis  in  concrete.  This  action  only  extends  to  prastatienes  ptr- 
imalfs,  (uliillment  of  duties ;  if,  however,  a  partner  demand  that 
the  concern  be  wound  up,  and  that  the  residue  be  divided,  he 
.    must  bring  his  actio  eommuni  dividundo.'' 

§  1735- 

As  regards  third  persons,  a  partner  may  found  an  action,  pre 
rata^  on  the  act  of  one  of  his  partners,  where  they  have  com- 
missioned him  to  do  the  act,  have  ratified  it  when  alr^y  done,  or 
where  the  societas  is  universalis.^ 

An  action  will  lie  against  partners  who  have  themselves  con- 
tracted jointly,  either  during  the  continuance  or  after  the  dissolu- 
tion of  the  partnership,'" — nevertheless,  each  must  be  pursued  for 
his  rateable  liability :  if  the  contract  have  been  made  by  agents, 
the  principals  are  liable  as  exercitores,"  but  have  their  plea  or  excep- 
tion for  divisie  in  solidum  if  they  have  authorized  the  agent, — but 
if  not,  then  only  in  so  lar  as  it  can  be  proved  that  the  goods  came 
into  their  possession,  termed  versie  in  renij  under  circumstances 
which  show  that  each  is  rateably  liable.** 

When  the  cbims  of  a  partner  are  made  good  as  against  the  . 
estate,  a  diminution  may  be  made  on  account  of  his  debts.** 


'P..7,.,6s,%s46. 
*P.  IT, a,  14-15, &  16. 
•1.3,16,46. 
M.  3, 16, 18. 


I.j,.(i,t7. 


»P.»i,  1,44.4"!  P-  >M  h  4.  pf-i 
Ltutofaacli,  I.  c  ^  34-37,  l-^y'i  Spec. 
1S5,  m.  6 ;  contii,  Bcrgcr,  0«coo.  L.  3, 
T.  5,  %  }i,  n.  Si  G.  E.  Oebe,  Diiq. 
(juitcnuiiocii  ab  loailc  dcUtnin  in  •Dlidiun 
nneiDnir,  Helmit.  17S4. 

■■  Thib.  Sytt.  dct  P.  R,  4  514. 

"  Thib.  1.  c  not.  id  ^  514. 

"  P.  17,  »,  II,  et  17  i  C  F.  Gdntfaer 
id  L,  II,  17  (pro  Kxia),  Upt  1813. 
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CONTRACTVS    CONSEN9UALS*— MANDATUM.  Bt 

The  fourth  original  consensual  contract  is  the  mandatum^  or  The 
granting  fnll  powns.  In  its  origin  it  must  be  very  ancient;  the 
recognttion  of  a  l^al  remedy  in  respect  of  it,  however,  dates  very 
long,  perhaps  more  than  600  years  before  the  institution  of  the 
emphyteuss  as  an  independent  contract,  by  the  interposition  of  Dcrindoaaf 
which  die  mandatum  now  stands  fiftti.  Its  denomination  is  derived  ^^  '•™- 
from  maiiK  dare.  The  tradition,  as  it  were,  of  the  right  to  act 
for  another,  was  done  by  the  fiction  of  the  mandatariut  giving 
his  right  hand,  by  which  he  feigned  to  deliver  the  authority  to  act,' 
or  to  cramfer  to  his  mandani  those  rights  which  -were  in  himself^ 
and  tber^  constitute  him  an  alttr  tga.*    Thus,  Plautus,— 

Htec  per  dexteram  tuam,  ti  dextera  retinem  manUj 

Ohitcroy  Infideliar  mthi  ntfuas^  quam  ego  sum  iibiy 

Tu  hoc  age,  tu  mibi  berui  nunc  es,  tupatronuSy  tu  pattr, 

Tibi  lemmtnda  spts  opts  que  meat,     PHI.  mandavisd  satij. 

Satin  habesy  mandata  qua  suntyfyfta  ti  refer  f    TYND.  Satii.* 
And  Teicnccf — 

Me.   Cede  dextnun :  ptrro  tt  tr«,  idem  utfaciat  Oireme. 
Ch.   Paratui  turn.* 

The  mandatum  was  in   (act  originaQy  nothing  but  the  con-  MwlMDmit 
sdnition  of  an  agency,  nor  is  anything  more  common  in   the  ciuinlmtto 
everyday   transactions   of  life   than  reciprocal    mandates.      We  '**"^' 
ihowd,  however,  at  the  present  day  attach  a  very  different  imporl- 
uce  to  giving  a  friend  a  note  of  a  thousand  pounds  to  pay  into  a 
banker's,  and  in  executing  to  him  a  formal  letter  of  attorney ; 
probably  because   the  latter  is  rendered  more  expensive,  more 
reportable,  and  more  Dutch,^  by  riie  addition  of  a  stamp. 

The  delinition  of  this  contract  is  as  follows, — Mandatum  est  Definition. 
entraetus  Juris  gentium  consensu  constant,  qua  negetium  bonestum 
then  id  luscipienti  gratis  gerendum  commitilur. 

The  chief  point  upon  which  this  contract  turns  is  the  gratui- 


tons  performance  of  it.     The  party  giving  the  authority  to  act  ^wnM.  """- 
i»  termed  mandam^ — the  authority  thus  given,  mandatum, — and      ""^ 
the  person  who   receives  it,  mandatariut.      This  contract,  then, 
derives  its  denomination  of  consensual  from  the  authority,  for 
that  applies  to  both  parries  and  implies  consensuality,  the  con-  h 
ferriiig  on  the  one  part  and  the  acceptance  on  the  other.     As 

'  Udona  Ori|D,  4,  4.  real  oil  tubtiitiDg  ia  1  mirigiMd  fenn — ni. 

*Cet.  Ncxidt,  Piobabil.  4,  vt,  p.  108.  tlie  ioidmiKibility  of  umtaaipcd  dDcnmena 

*  Plut.  Capiiv.  Act.  1,  >c.  3,  t.  gi,  iq,  in  evidence,  and  die  impoKibilicy  in  Kme 

*  Ter.  HeiQtDnti,  Act  3,  K.  i,  v.  84,  tq.-  ciiei  of  pon-iCimping  on  any  condidont. 
*WimunUl.  inlroduced  the  bleaing  of  The  French  adopted  trom  the  Dutch  ia- 

Munpa  io  1673  (;  W.  &  M.  c.  si  j  6  &  7  vention  ihii  lumiDoiH  mode  at  creating  a 
W.  fc  M.  e.  11 1  5  &  (o  W.  HI.  c.  ij),  rtYtnut,  which  it  now  an  almoM  univerear, 
fcxthe  want  of  irluch  the  eoda  of  juiuce  and  nai  perbapi  an  inciguable  modeof  taxa. 
a«  »  often  ftuitrated.  Laie  enactments  tion.  The  UnitedStateiorAmeiica.de^le 
Wre  lenencd  the  expense  by  reducing  the  the  Dutch  origin  of  New  York,  have  not 
It  (13  ft  14  Vic.  c.  97),  but  left  the  Jet  adopted  It. 
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this  contract,  being  one  of  the  contractus  amUtrum^  is  fouiAcA 
on  good  ^ch  and  honour,  a  breach  of  it,  or  even  n^igence  in 
theperformance  of  the  promise,  induced  the  penalties  of  iniamV' 

The  mandate  dllFers  from  negotierum  gestto  in  that  it  is  unaer- 
takcn  b^  express  desire,  which  the  latter  is  not ;  from  letting  and 
hiring  of  services,  because  gratuitous  ;  it  difiers  also  from  coun- 
sel given,  because  that  is  for  the  sole  advantage  of  the  recipient, 
who  is  moreover  not  obliged  to  follow  it, — neither  does  he  who 
gives  counsel  indemnity  the  receiver  if  it  turn  out  bad,  except  in 
cases  of  fraud.  Recommendation  follows  the  same  rule,  and  is 
therefore  different  from  a  mandatum, — as  also  a  command,  <v 
jussuty  which  is  given  to  infisTiors  under  control,  not  to  equals. 

§  1737- 
A  mandatum  may  be  given  expressly  or  impliedly, — the  former 
verbally  or  in  writing,  as  by  letter  from  one  absent  ;* — the  latter* 
are  tenned  maHdataprasumta,  as  where  one  par»  in  the  presence 
of  another  performs  his  business  for  him,  which  amounts  to  the 
presimiption  of  express  assent :  in  like  maimer  parents  arc  the  man- 
dataries of  their  children ;  brothers  and  sisters,  who  appear  before 
court  for  one  another,  are  presumed  to  be  authorized.* 

Secondly,  a  mandate  for  a  particular  business  is  specialty — but 
for  general  purposes,  gtntralt ;  to  perform  judicial  business  it 
is  termed  judtdaU  ratione  ohjecti,  but  when  2  declaration  is  made 
before  a  magistrate  by  a  party,  that  he  constitutes  such  an  one 
his  attorney,  it  is  termed  tnandatum  judtctalt  ratione  modi :  in 
like  manner,  the  tnandatum  ixtrajudiciaU  ratione  modi  is  when 
the  same  act  is  done  privately;  but  an  extrajudicial  power  is, 
if  not  otherwise  designated,  a  mere  commission  to  do  an  ordinary 
act,  such  as  buying  or  selling.  Moreover,  a  manJatum  may 
be  purum,  quite  unconditional  and  absolute,' — or  conditionatumf 
wiui  a  coitdition  appended, —  or  in  diem  dilatum,  for  a  certain 
period. 

Mandatum  tn  rem  alienam  is  a  commission  to  perform  an  act 
for  the  advantage  of  a  constituent,  or  in  rem  svam :  this  occurs 
when,  bv  the  old  Jaw,  a  debt  having  been  nude  over,  the  grantee 
cannot  legally  sue  in  his  own  name,  and  requires  a  frill  power 
for  this  purpose,  which  is  termed  procura  in  rem  suam.  This 
practice  continues  in  some  cases  of  adsignalio^  and  when  it  is 
desired  that  the  Assion  should  not  be  ostensible ;  the  latter  law, 
however,  almost  unexceptionally  abolishes  the  necessity  for  this 
procuration. 

Mandatum  tlmplex  occurs  when  the  act  is  to  be  done  for  the 
benefit  of  the  constituent  j  qualificatum,  when  for  the  benefit  of  a 
third  par^  at  the  risque  of  the  constituent,  as  when  one  party 


e  dipontuin,  nuniUtuni,  i 
%  1519,  h.  op- 
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Kquests  another  to  borrow  money  for  him, — this  resembles  the 
case  of  secuiity. 

§  1738- 

This    contract,    originating    in    the    necessity  of   delegating  Neceniqrofthi* 

authoritv  in  time  of  siciuiess  or  during  absence,  or  for  mere  'S"'^*' 

.'  -  r  11  I-        •■n-  ■  .  Five  intireKJon 

convenience,  is  perfonnable  on  five  different  interests.*  „Iiich  per- 

In  gratiam  aiandantii  s^iut,  for  the  benefit  of  the  mandans  iomubie: 
only,  as  when  he  commissions  another  to  buy  him  an  estate.  Ingntiimmm- 

In    gratiam    mandanth  tt    tnandatarii^  as    when    Sempronius  in"^d>mni»ii- 
authorizes  Titius  to  lend  money  at  interest  to  Caius  to  make  diia  ct  nun- 
payment  to  him,  Sempronius,  thereof.  <Ui»rili 

In  gratiam  tertii  vil  alitna  causa.    Thus,  if  Sempronius  give  '"  gmi""  nitii 
Caius  authority  to  buy  an  estate  for  Titius,  though  Sempronius  "'•''""""li 
have  no  interest  in  the  performance  at  first,  yet  aftcrwanis  both 
Caius   and   Sempronius  are  subject  to  each  other's  action,  and 
Sempronius  becomes  accountable  to  Titius. 

1m  gratiam  mandaatts  it  ttrtii  eausdy  as  when  Sempronius  In  gratiin  man- 
authorizes  Caius  to  buy  an  estate  for  Sempronius  and  Titius.  ^^'^ """ 

In  gratiam  mandatarii  el  tertii   causa-,  as  when   Sempronius  in  gmriun  nun- 
commissions   Caius  to  lend  money  to   Titius, — Sempronius  on  dituii  tt  wnii 
hit  part  b  interested  in  seeing  that  Caius  acts   bend  pdty  and  ""**■ 
Sempronius  calls  Caius  to  account  for  mala  fides. 

Gaius   thus   states  'ay~~Me6  tantum'  gratia^—aUend  tanium— 
mtta  tt  alitna — tud  tt  mtd — tud  et  alicnd.. 

%  »739- 

To  constitute  a  mandatum  the  authority  must  be  ^ven  before  The  canidtuiion 
or  during  the  pn^ress  of  an  affair,  for  if  it  be  not  g^ven  until  ofthemandkiom 
a6er  its  termination  by  way  of  confirmation,  it  is  then  no  mandate,  thriermhodoa 
but  has  been  a  rugoiiorum  gestio.  of  the  huinot. 

It  must  be  for  an  honest  end,  and   not   centra    benai   meres-,'  "ot  be  eorw 
such  as  commissioning  any  one  to  give  security  for  a  whore.  '""'*  more*- 

A  mandate  must  be  gratuitous — that  is,  so  undertaken  that  the  And  gntuicow. 
ntamJatarius  have  no  perfect  right  to  recover  a  compensation  : 
die  Roman  law,  however,  permitted  an  henorarium*  in  lestimony 
of  etatitude  to  be  promised ;  This  is  in  lact  a  contingent  reward, 
iriiich  may  be  even  demanded  by  such  as  notoriously  live  by 
particular  sort  of  duty  entrusted  to  them,  but  in  such  case  they 
are  improperly  termed  mandataries,  but  no  doubt  can  become 
anducteres  or  proxenita-,  paid  commission  ^ents  ;  the  nature  of 
the  precedent  contract  of  mandate  is  not  altered,  however,  by 
the  iubsequent  gift  of  an  honorarium, 

*Cn,F.  17,  I,  s,^i;  L  3,  17,^1-6.      §    II.     The  prHenice  (trpd  ifvwi')  hilt 
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§    1740. 

The  cnandaQi?        It  is  a  question  whether,  and  how  lar,  the  mandatary  binds  his 

'^"''i'  ^"J""'     principal  or  is  bound  himself,  when  he  has  exceded  the  limits  of 

«!»nrof  hii       'i'^  commission.       Sabinus  and  Cassius  think,  that  he  who  so  ex- 

iuciuctioiu.        cedes  never  had  any  right  of  action  at  all,  but  Nerva  and  Proculus 

that  he  has  the  right  of  action  to  the  extent  of  the  instructions, 

but  not  for  the  excess, — which  latter  is  law.*     If  a  mandataiy, 

however,  bought  for  less,  2nd  sold  for  more  than  his  instructions 

authorized,  it  is  well, — but  if  vice  versa,  he  is  answerable  for  the 

excess  or  deficiency  in  his  own  person  ;  *  nevertheless,  the  man- 

Jni  retcBdMui.    datary  may  exercise  the  right  of  retention,  and  refuse  to  deliver 

the  diing  until  the  whole  excess  be  paid  him,  in  which  case  the 

principal  must  sue  for  the  amount  of  his  interest. 

SoUtiniiioii  by        This  contract  in  a  great  measure  depends  upon  the  confidence 

mandatvy-         the  m^dans  has  in  his  agent,  consequently  this  latter   cannot 

substitute  another  without  consent  of  his  principal ;  if  he  do  so 

nevertheless,  and  the  commission  be  sadsfectorily  performed,  it 

will  be  allowed  ut  stand  good.' 

§  1741. 
Dola  inraivet         Infamy  attaches  Co  fraud  in  the  contract  of  mandatum,  quoad 
^fim^^"*^    both  principal  and  agent ;  for  the  one  imposes  upon  good-natured 
honesty,  the  other  betrays  a  sacred  confidence. 

Before   the  judicium  marfdati  was  instituted,  the  only  remedjr 

for   mis   or   non   feasance   was   the  penalty   of  in&my,  which 

enabled  disinherited  brothers  and  sisters  to  deprive  of  the  benefit 

of  a  will  a  ptrsena  in/amis  instituted  heir,  excluded   such  person 

from  public  offices  and  dignities,   and   rendered   him   incapable 

of  being  a  witness,  or  at  least  discredited  his  testimony, 

Tkepmcuio  By  degne  of  Uame  is  meant,  that  any  culpa  short  of  the  1^1 

culpa  in  nun-     degree  does  not  render  the  party  liable  for  die  damage  arising  on 

"^  account  of  it, — in  fact  he  is  then  not  to  be  considered  as  being  to 

blame  at  all ;  should  he,  on  the  other  hand,  have  been  guilty  of 

such  d^ree  of  blame,  he  will  be  liable  for  the  damage,  the  amount 

of  which  then  remains  to  be  assessed. 

toaKTCRij  The  degree  of  cu/pa  necessary  to  originate  a  liability  in  the 

conitnied  ttun    ^ase  of  mandates  is  generally  less  than  that  applicable  to  deposits. 

cpouB.         yjj^  difference  between  these  two  very  similar  contracts  is,  that 

in  the  latter  nothing  is  to  be  actively  done  in  respect  of  the  object 

deposited, — the  culpa  must  therefore  consist  in  nen  feasance ;  in 

the  former  the  reverse  is  the  case,  for  the  duty  entrusted  to  the 

mandatary  is  (Mie  of  feasance,  consequently  his  culpa  must  arise 

either  out  of  a  nen  or  a  mufeasance. 

■P   17,1,  3)^1)  P>  I?!  I,  4i  P.  17,      Id  goirdknEhipi  1  cfae  act  i>  titUied  if  the 
~    ~  ~  'the  pupill  be  not  deecrin 

1,  8,  Hi  »■  '»  '»>  '"  " 


ItJlr  pic^city  of  the  pupill  be  DOE  deecriontel. 
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For  this  reason  the  contract  of  mandate  is  more  onerous  than  MudiM  com- 
that  of  deposit ;  and,  as  both  are  gratuitous,  the  question  arises  of  P'fJ.wtk 
whether  the  mandatary  be  intitled  to  more  consideration  than  the    ''**"*■ 
depositary.     To  safely  keep  certainly  requires  but  little  skill   or 
labor  J  but  to  perform  any  business,  however  simple,  in  a  proper 
manner,  s<HDe  amount  of  both  one  and  the  other  must  be  exer- 
cised.    If  tile  mandatary  have  not  this  skill,  or  is  unwilling  to 
bestow  the  requisite  amount  of  labor  upon    the  business,  he    is 
guilty  of  a  culpa  in  inith  in  undertaking  it,  for  whosoever  holds 
himself  out  to  the  world  to  perform  any  business,  gives  an  implied 
guarantee  of  his  capacity  to  perform  it  efficiently.     The  law, 
however,  throws  the  onus  oti  him  who  gives  the  commission ; 
and  it  is  said  that  wtioso   intrust)   his   business  to  a  ne^igent 
ftiend,  must  attribute  any  loss  not  to  him,  but  to  his  own  neglect 
b  intrusting  it  to  an  incompetent  person. 

Thus  it  results  from  a  comparison  of  the  two,  that  a  lower  Lo  etn  due 
degree  of  care  should  be  expected  from  the  mandatary  than  from  2,™  '^  ™°"„ 
the  depontary.     Could  we  CMisider  the  passages  refer  both  to  a  ^^  dcpoatu?. 
commcm  standard,  this  diSerence  would  vanish.     The  mandatary, 
as  also  the   depositary,  must  surely  take  the  same  care  of  the 
business  or  things  committed  to  them  as  they  would  of  their  own, 
and  in  diis  point  of  view  the  same  degree  of  care  would  be  re- 
quired  from  both. 

The    Romans    appear,  nevertheless,    to    have   recognized    a  Hononrium 
distinctioa,   by   allowing  a  compensation  in   the   shape    of   an  PJ™*"?'"  "* 
bmiararium  to  be  promised  beforehand  to  the  mandatary, — that      '°*°  *^ 
was  denied  to  the  depositary,  to  whom  such  recompense  could 
only  be  promised  afterwarcu ;  and  this  is  an  important  feature, 
when  we  are  called  upon  to  pronounce  as  to  the  degree  of  culpa, 
because  of  the  rule  setwtdum  utilitatim  contrahentium  it  dalus  it 
culpa  est  priestanda. 

Cicero  expresses  a  very  decided  opinion  on  the  question  of  Ci«ni"i 
mandaiesy— /»  frivatis  rebui  si  quis  mandatam  non  mtde  malitio-  ^'^™ 
sius  gtssisstt  sui  qu^itui  aut  cammodi  causd^  verum  etiam  neg^i-  1 
gemius  cum  majorts  summum  admiisissc  dtdeeus  astimabant :  itaqut 
mandati    eomititutum    tsl  judicium,  nen  minus  tttrpe  quam  furti.* 
Here  the  comparative  malilitisiui  is  used,  which  supposes  a  posi- 
tivey— w^t  is  that  positive  f  it  must  therefore  be  interpreted  with 
uniraual  malice  :    as  for  ntgligentias,  it  may  be  compared  with 
his  mode  of  managing  his  own  aflairs.     The  term   malitiasiut 
dearty  means  d§hs, — and  if  so,  malitiosc  would  imply  culpa  lata, 
it  must  at  the  same  time  be  remembered  that  Cicero  spoke  in 
this  case  as  an  advocate  ;  and  we  may  observe  in  all  the  principles 
laid  down  by  that  great  orator,  a  certain  tendency  to  extreme 
expressions,  which  may  put  us  upon  our  guard   against  under- 
standing them  at  any  rate  literally. 
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§   1742. 
Maoilitiini  I'he  case  of  the  dtpatitum  misirabilt  may  also  be  nude  appln 

cjuati  miienbile  cable  to  mandates,  far  the  degree  of  blame  will  be  less,  if  the 
™de"''"niin'  "go'^y  be  in  a  measure  forced  upon  the  agent  by  circumstances^ 
miienbiic.  who  thereupon  undertakes  it  in  order  to  save  the  principal  from 
an  inevitable  loss, — in  such  case  the  degree  of  blame  could  be  but 
very  slight. 
Utpian'idi^  ^hc  famous  law  of  Ulpian'  is  the  most  important,  as  distin- 

tJncdoD  between  guishing  between  c£e^»fVu/n  ^nA  mandatum.      Thus  ....  dBlum 
'^''"ditT' "^     /i»i(«»i  depositum  et   precarium  j    dolum   et  culpam   mandatum 
commodattim^  vettditum,  pignore  acetplum,  Ucatum;  item  dotii  datio 
tuleLe,    negttia    gesta    in    his   quidtm    et    diligent! am   {recipiunt) 
sacittai  et  rerum   emtmunio  et  delum  et  culpam   ruipit.    In  this 
controverted  passage,  it  would  appear  that  nothing  short  of  fraud 
renders  the  value  of  a  deposit  or  precarious  loan  liable, — that  not 
also  fraud  but  also  culpa  will  render  him  liable  in  the  mandatum, 
which  is  put  on  a  par  with  the  gratuitous  loan,  sale,  mortgage, 
hiring,  partnership,  and  a  communion  of  goods.     It  is  upon  this 
passage  that  Hasse*  divides  culpa  into  lata  and  levis,  rejecting  the 
levitiima,  instead  of  boldly  rejecting  all  set  rules  as  to  degrees. 
Puugs  in  die        The  Second   passage  is  from  the  Codex,* — Procuraiorem  nen 
^^"-  tanlum  pro  bii^  qua  gessitj  sed  etiam  pro  his  qua  gerenda  suseepit, 

et  tarn  propter  txactam  ex  mandaio  pecuniam  quam  nan  txactam^ 
turn  dolum  quam  culpam  sumptuum  ratione  bona  fide  babita^ 
pTxstare  necesse  est.  What  can  this  mean,  than  that  be  is 
liable  generally  for  neglect  less  than  deceit,  for  malfeasance,  mis- 
feasance, and  nonfeasance.  The  next  passage  confirms  this 
view,* — jf  procurator!  delum  et  omnem  culpam,  mn  etiam  imprt- 
•visum  casum  prastandam  esse,  juris  auctoritate  manifeste  declaratur. 
What  is  meant  by  omnis  culpa  ?  that  the  procurator  is  responsible 
for  every  degree  of  neglect,  and  therefore  the  slightest  in  all 
cases,  or  generally  according  to  the  particular  circumstances  in 
any  case,  for  a  greater  or  less  degree,  as  may  be  just. 

The  third  passage  is,'— /n  rt  mandata  non  pecunia  solum, 
eujui  est  certissimum  mandati  judicium,  verum  etiam  lesiimationis 
periculum  est.  Nam  sua  quidem  quisque  rei  moderator  atque 
arbiter  non  omnia  negotia,  sed  pleraque,  ex  preprio  animo  facit^ 
aliena  vero  negotia  exacts  officio  geruntur,  nee  quidquam  in  eorum 
administratione  ac  declinatum  culpa  vacuum  est.  This  is  still 
looser  in  its  expression  than  the  other ;  but  we  learn  from  it, 
that  whatever  is  performed,  must  be  performed  in  a  business-like 
manner,  irrespective  of  the  way  in  which  the  principal  would  have 
done  it, — that  no  particular  degree  of  culpa  can  be  assigned  to 
this  contract,  but  that  in  addition  to  the  dolus  a  culpa  generally 

'^iS3o,b.op.i  P.so,i7,xj.  'C."4,3s,ti.  ' 

*  ubcr    die  culpa    dct    R.   R.    Ed.  t,  'C.  4,};,  13. 

"!j»-  'C.4,35,xi. 
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applies  the  degree  of  which  depends  upon  circumstances,  and 
the  amount  of  damage  accruing  from  which  is  to  be  taxed  and 
charged  on  the  mandatarius,  wno  must  perform  his  principal's 
aflairs  in  a  more  orderly  way  than  his  own,  not  being  at  liberty 
to  follow  his  fancy,  but  being  bound  by  the  usual  routine  of  busi< 
Hess. 

§  1743- 
The  contract  of  mandate  may  be  dissolved  by  the  mutual  con-  DiMolation  of 
sent'  of  both  parties,  or  of  either  of  them  singly.      The  first  the  eontnet  of 
proposition    requires  no  elucidation,  because  it  is  clear  that  the  J?^^' 
contract  constituted  by  consent  will  cease  by  dissent.  agreemcnL 

The  reason  for  which  the  principal  may  revoke  his  mandate  at  By  the  nic  act 
his  own  pleasure  is,  that  he  only  promised  when  he  constituted  ™  '^  onaiiMia. 
the  contract  to  ratify  whatever  his  agent  should  do  in  his  name, 
and  hold  him  harmless  against  damage,  but  he  by  no  means  pro- 
mised that  he  would  perform  the  business  by  this  particular  agent, 
employing  no  other :  moreover,  it  is  said,  no  damage  can  accrue 
to  an  agent  by  his  being  deprived  of  a  gratuitous  office  ;  <  but  this 
is  a  bad  reason,  and  untrue,  for  there  are  many  cases  in  which 
it  would  be  ruinous  to  an  agent.  Suppose  the  case  of  an  attorney 
receiving  the  rents  of  a  high  and  locally  influential  nobleman 
gratuitously,  in  consideration  of  the  inrportance  which  the  trust 
blown  to  be  reposed  in  him  by  that  particular  individual  would 
give  him,  and  that  the  mandate  were  suddenly  withdrawn ;  hence 
Hopfher,  in  his  note,  qualifies  this  assertion,  by  saying  that  he 
doubts  if  the  mandans  can  dlschame  the  mandatarius  without  his 
:nencial  to  this  latter, — and  this,  it 
w. 

andatarius  dissolves  the  contract,  Byihcnicict 
hip  to  compell  a  man  to  perform  a  ^^f ''"' 
,  and  therefore  presumes  an  alter- 
the  business  or  renounce  in  due 

I  mandate  he  must  do  it  rtiitttgra,  Tfaccontnctcui 
siblc  for  the  mandataty  to  recede  ^  t"min»ted 
)n  the  business,  and  an  action  will  „  jq^„  . 
je  to  his  agent  by  his  revocation  ; 
1  applied  only  to  so  much  of  the  Liability  of  th« 
formed.  nundarariui. 

is  liable  to  an  action  to  the  amount  The  naaii- 
inUmpestive-,  that  is,  at  a  time  in  t^^  ""^  •>« 
principal  to  find  another  who  can  ""f'!!!'"  1"' 

f    ,       t"  ■/■  v      .  opportunely. 

ay,  however,  renounce,  11  he  have 
;  cannot  be  compelled  to  specific 
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The  death  of  either  part^  cancells  the  contract,  because  the 
mandate  is  usually  given  in  respect  of  the  personal  capacity  of  the 
party  to  perform  it.  Now,  if  the  principal  die  before  the  ^cnt 
has  entered  upon  the  business,  he  is  not  bound  to  continue  it, 
but  if  he  pci^rm  ic,  the  death  of  the  principal  being  Imowo 
to  him,  he  has  no  claim  to  be  held  harmless ;  but  if  he  have  not 
known  it,  and  performed  the  business  in  ignorance  of  the  fact,  he 
is  held  excused,  Vinnius'  extends  this  to  a  misconception  on  his 
part,  that  the  law  compelled  him  to  finish  that  which  he  had 
begun,  but  ignorance  of  the  law  cannot  be  pleaded  as  an  excuse. 
Where  the  mandate  is  ^ven,  to  the  mandatary  and  his  heirs,  or 
where  the  mandate  is  to  be  performed  after  the  d»th  of  the  man- 
dans — as  is  the  case,  for  instance,  when  instructions  respecting  the 
funeral  of  the  mandans — his  death  does  not  afiect  the  question. 

If  the  mandatary  die  his  heirs  have  no  concern  with  the  man- 
date, even  to  complete  that  which  the  deceased  may  have  entered 
upon ;  and  though  principal  or  agent  die,  the  heirs  of  the  manda* 
tary  are  neither  capacitated  nor  compellable  to  finish  the  business.* 

§  »744- 
Commenutors  assert  the  mandate  not  to  be  of  very  antique 
origin,  but  there  is  an  error  in  this  unqualified  mode  of  stating  a 
probable  bet, — it  would  be  more  correct  to  say,  that  the  1^ 
remedy  now  applicable  to  mandates  is  of -comparatively  mod«n 
introduction,  for  It  is  manifestly  incorrect  to  state,  that  the  simple 
commissioning  a  friend  to  perform  any  duty  for  another  is  not 
as  old  as  society  itself.      This  will    be  best   understood  by  a 

■  reference  to  bequests  in  trust : »  these  were  originally  prccatoiv 
to  the  fiduciary,  who  might  perform  them  or  not  as  he  pleased, 
since  the  law  vested  the  trust  property  absolutely  in  him. 
Frstoiian  equity,  however,  stepped  In  to  remedy  the  evil  arising 
from  frequent  breaches  of  this  honorable  conlidence,  and  n»e 
relief:  in  lilcc  manner,  the  remedy  arose  in  the  case  of  a  mandate. 
When  a  commission  is  for  fee  or  reward,  it  is  not  a  mandate, 
but  a  locatio  conduction  for  the  non,  mal,  or  misfeasance  of  which 
an  action  lies,  because  of  the  mutual  promise— on'  the  one  side 
to  perform  the  commission,  and  on  the  other  to  receive  a  reward ; 
there  is,  therefore,  here  a  consideration  which  there  is  not  in  the 
mandate. 

The  same  is  the  case  in  the  commodatum  and  the  dtposihm, 
as  compared  with  the  locath  conductioi  these,  however,  indcpen- 

g  dently  of  the  relief,  given  no  doubt  subsequently,  are  not  by  their 
nature  so  utterly  devoid  of  remedy  as  the  mandate,  for  in  both 
cases  the  object  deposited  or  lent  for  use  can  be  recovered  by  a 
ret  vlndicalioy — but  in  the  case  of  the  mandate  not  performed 

'  Adl.  J,  i7,  4  10,8.4.  'VJn,  Ltn.  j.  ■  vide  ^  1 3  37,  b.  op. 
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there  is  nothing  tangible  to  recover^  since  it  is  a  promise  to  do 
lenrices. 

It  is  therefore  not  surprising,  that  it  was  a  question  gravely  Dnbtifui 
debated  in  the  courts  of  law  in  this  country,  whether  an  action  *^'™'  '°'^^  "■ 
would  lie  for  the  damage  resulting  from  the  misfeasance  of  ^^  Utftoej 
a  gt^uicous  promise.  The  paragraph  of  Sir  William  Jones*  is  inZncland. 
worthy  of  notice, — "  Actions  on  this  contract,"  says  the  learned  SirW.joao. 
author,  "  are,  indeed,  very  uncommon,  for  a  reason  not  extremely 
Mattering  to  human  nature,  because  it  is  very  uncommon  to  un- 
dertake any  offic*  of  Uouble  witheut  cempensation, — but  whether 
the  case  rcaify  happened,  or  the  reward  which  had  actually  been 
fdpalaad  was  omitted  in  the  declar^on,  the  question  *  whtthtr 
a  mm  was  rtspmilhU  for  damage  ta  errtain.gnodi  occasioned  by  his 
"tiigtuct  in  perfermtng  a  gratuitous  pramisC)  came  before  the 
court  in  which  Lord  Holt  presided  so  lately  as  the  second  year 
of  Queen  Anne  s  and  a  point  which  the  first  elements  of  the 
Koman  law*  have  so  fiiUy  decided,  that  no  court  of  judicature 
on  the  continent  would  suffer  it  to  be  debated,  was  thought  in 
.En^and  to  deserve  what  it  certainly  received,  very  great  cansidera- 
*»«.'*  The  case  was  this  : — Bernard  had  assumed  witbiut  pay 
tdtiy  to  remove  several  casks  of  brandy  from  one  cellar  and  lay 
dtem  down  tafely  in  another,  but  managed  them  so  negligently 
that  one  of  the  casks  was  staved.  After  the  general  issue  joinea, 
md  a  verdict  for  the  plaintiff  Cc^gs,  a  motion  was  nude  in 
arrest  of  judgment  on  the  irrderancy  of  the  declaration,  in  which 
it  wa  neither  alleged,  that  the  defcndent  was  to  fiave  any  recam- 
feve  for  his  pains,  nor  that  he  was  a  commen  porter;  but  the 
Court  was  unanimously  of  opinion  that  the  action  lay, — and 
ts  it  was  thought  a  matter  of  great  consequence,  each  of  the 
ja^es  delivered  his  opinion  separately." 

Hence  it  would  appear  that  the  period  at  which  an  action  was 
pRB  at  Rome  i^ainst  a  mandatary,  corresponds  as  relates  to 
ifa  mtroducdon  of  this  principle  with  the  reign  of  Queen  Anne, 
in  wlach  an  action  vras  held  to  lie  against  a  bailee  for  work 
nd  labor  without  rccompence. 

Now,  Sir  William  Jones  says,  **  that  if  Henry  volunteer  to 
deiD  a  ditch  gratuitously  for  Robert,  who  therefore  did  not 
pcffbcm  the  work  himself,  and  that  .Henry  neglecting  to  do  so, 
t  Averfldwed  and  spoilt  Rdwrt*)  com,  Robert  would  have  an 
ictioni^unst  Henry."*  But  how  could  he  on  a  nudum  pactum? 
I^'on  the  other  hand,  however,  Henry  insufficiently  cleaned 
dK  ditch,  the  action  would  undoubtedly  lie  ;    wherefore,  then, 

'  Mmtntt,  p.  5S1  in<]  cd.  Load.  179!.  '  Lord  Rinnond,  909-9 10 )  t  Silk,  %i,  j 

*  It  ba  b«a  leea  tbit  Sli  W.  jona  Com.  i]}(  Fur.  13,  tjl,  51I.  , 

»  ■JBiktB  ID  thk  UMKiafi,  ud   that         *  Yotfa.  19  Hen.  VI.  49.    Ad  icdoa 

fiotbcmy  tmund  fer  nppcaag  that  the  of  urf,  ot  la  acliaB  M  ibi  i»u,vrcnid  lie. 

fan  (kmcBIi  of  tbc  Romu  law  did  But  Ytub.  tl  Hen.  IV.  jj  (14);  Id.  3  Hen. 

mapuu  an  acdon  for  Dcnfannw  iajha  VI.  ](  ft  37  j  Sndi.  Abi.  tit )  AclHm* 
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thit  diSErence  i  The  gibund  of  it  lies  in  the  very  nature  of  tb» 
conteiuual  contract,  which  ii  perfected  b^  performance:  now, 
if  Hsniy  promise,  and  there  be  no  consideration  on  the  odier  side, 
k  is  not  a  lacatU  canductie,  therefore  there  is  no  mutuality,— bvt 
directly  he  performs  it,  it  falls  into  another  class  of  contracts,  dv 
consensual  or  real,  and  acquires  binding  force,  to  that  for  nedtpoC 
pcrfonpance  involving  a  culpa  an  action  lies  for  the  esdmauoa  af 
the  damage,  but  where  hand  was  never  put  to  it  at  aQ,  no  tat 
tract  has  arisen,  though  an  action  of  ttrt  may  lie.  This  »  ifcc 
case  of  die  stokers  in  the  Aquilian  law,'— A  itroperiv  l%hti  a 
fire,  B  omits  to  watch  it,  and  the  villa  is  burned : — it  is  asked  if 
any  action  lie  f  for  A  did  his  duty,  and  B  did  nothing.  T« 
aisiga  a  utilis  actio  ,as  a  remedy,  appears  evading  the  quo- 
don.  This  difficulty  will  account  for  the  great  conudeittoa 
^ven  by  the  judges  to  Co^  v.  Bernard,  which  was  bov- 
ever  a  case  of  no/feasance,  and  therefore  the  action  on  d» 
consoisual  contract  lies }  but  the  supposed  case  of  Robcit 
V.  Henry  is  one  of  wnfeasance.  Before  quitting  this  question,  Si 
William  Jcmes  appears  to  call  once  more  for  attention  in  refer- 
ence to  the  above  suppositious  case  of  nufeasance,  in  which  he 
asserts  that  Robert  may  maintain  his  action  on  the  case: — *'Aiid 
so,"  he  adds,  "  in  a  thousand  cases  of  proper  bailments  that  migbt 
be  supposed,  where  a  just  reliance  on  the  promise  of  the  defendeot 
prevented  the  plaintiff  from,  employing  another  person,  and  wit 
consequently  the  cause  of  the  toss  whicn  he  sustained  ;*  for  it  li, 
as  it  ought  to  be,  a  general  rule,  that  for  every  damnum  injma 
datum^  an  action  of  some  sort,  which  it  is  the  province  of  the 
pleader  to  advise,  may  be  maintained,  and  although  the  gratuittm 
performance  of  an  act  be  a  ienefit  conferred,  yet,  according  to 
the  just  maxim  of  Paulus,  adjuvari  nos,  nen  dtdpi,  batefitls  ^nitt,* 
But  the  special  damagty  not  the  assumption,  is  the  cause  of  thu 
action ;  and,  if  nttict  oe  given  by  the  mandatary,  htfert  any  d4imegt 
iiuurrtdj  and  tuhilt  another  person  may  he  emplyied,  that  he  cannot  per- 
form the  work,no  process  of  law  can  enforce  the  pciforniance  ofit." 

"  A  case  in  Brook,  made  complete  from  the  Year  Book  to 
which  he  refers,  seenu  directly  in  point ;  for,  by  Chief  JtUtice 
Fineux,  it  had  bttn  adjudged  that,  *  If  a  man  assume  to  buikl  a 
house  for  me  by  a  certain  day,  and  do  not  build  it,  and  Ist^tr 
damage  "hj  bit  nmfeasance^  I  shall  have  an  action  on  the*  case,  at 
well  as  if  he  had  dime  it  amiit.'  But  it  is  possible  that  FiMeax 
might  suppose  a  consideration,  though  none  be  mentioned."* . 

In  the  case  of  a  deposit  it  is  a  nudum  pactum  till  the  deposit:u7 
receives  the  deposit,  whereupon  it  is  at  once  converted  into  a 
contract. 

'P.9,s,  17,  ^9)  4  ijjj,  h.  «p,  *BfO.  Abr.  tie.  Ai 

*  Vcirb.  19  Hen.  VI.  4g.  5  TcnD.   Rtp.    i«. 

*  P-$,  it  *1,  fc  9.  deul*  doci  lut  Ijawj 
<  P.  11,6,17,3. 
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5  I7+5- 

The  mandaMs  has  his  aetit  mandati  £rtcta  against  his  man-  RnM&*lirUie 
datafy  for   nc^ccting   his  business,  and  the  agent  against  his  xxo^'       ^ 
prindpal,  for  coct  and  damage  incurred,  his  acth  mandati  1 
traru. 

The  attu  mandatt  dirtdd  lies   against  the  mandatary  for  a  Actio  Bindtii 
dditor  and  creditor  account,  and  the  balance  due  on  the  trans-  ^^xtai. 
acttoo,  tofiether  with  damages  for  Jthi  or  euSpa^  as  (he  case 
maj  be.    There  is  no  action  against  heirs  except  on  account  of  ' 

the  mis  or  nonfeasance  or  feasance  of  the  deceased,  for  they 
cannot  procede  with  the  business,  which  is  always  from  its  nature 
pnrehr  personal. 

Tk  actio  mandati  cantraria   is   brought  by  the   mandatary  Conmrii. 
uainst  bis  principal  for  indemnification  ^  expenses,  and  a  dis- 
uaige  from  abtigations  incurred,  damage  sustained,  or  btHorarium 
BTomised ;'  but  where  nothing  was  promised,  and  he  thinks  he 
has  a  daim,  be  brings  his  txtraerdinaria  persecvtia. 

Lastly,  third  panics  are  aiTectcd  by  the  operations  of  principal  liurJ  putla. 
and  agent  Such  third  party  has  by  the  later  law  an  actimtiHi : 
wHboui  cession,  be  can  sometimes  institute  an  actio  dinctay — as, 
far  instance,  »'  d*  rt  damini  sttpuiatury  if  the  promise  were  made 
in  die  presence  of  the  principil,  or  when  the  absence  of  the 
inndpu  precludes  the  practicability  of  obtaining  a  cession.* 

The  mandatary  may  sue  the  third  party  on  the  contract,  but  Exccptio  doii. 
^  latter  nuy  plead  the  txceptia  doli  if  he  can  support  it. 

Atdiough  on  the  old  maxim,  alter  alterius  ix   contractu   ntn 
Mgatiir,*  the  principal  cannot  be  sued  on  the  contract  of  his 
spot,  yet  in  later  times  the  actie  quasi  instttaria  was  given  :  the  Actio  ifudioiU 
Htit  inttitaria  applied  to  the  procedings  of  fiictors,  and   as  all  *"^  V>^  ioMi- 
mandataries  are  quasi   factors,  this  action  was  extended  to  all  '™*' 
such.*  * 

The  mandatary  cannot  be  sued  save  he  have  in  hand  some  Mmditiriiut 
pnperty  of  the  mandant,  in  which  case  he  can  be  called  upon  "l^o  \iM^ 
far  payment  thereout, — or  when  he  has  omitted   to  announce 
Iwsdf  merely  an  agent,  and  has  consequently  contracted  in  his 
MB  name, — when   he   had    made   himself  jointly  liable  as   a 
smety, — or,  lastly,  when  he  has  exceded  bis  instructions. 

*  1746- 
Aairther  species  of  mandate  is  that  given  by  a  merchant  to  Hndatwii 
Ins  slave,  son,  or  other  free  person  whom   he  nominates   his  iutorium. 
fictorfor  the  purpose. of  conducting  his  commercial  operations. 

'  Tha  pTMiiie  mut  Iute  been  nude     Aurel  de  luiiDt  Cujic.  biteip.  dut.  9,  in 
JIb  «ffu  pofimocd,  Ttd.  «n6B    h.  ~"  -         — 
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PitriamtnJcd  These  tnttitarts  were  reiy  common  !n  Rome,  as  many  rich 
bf  mm.].  patricians  carried  on  trade  through  these  agents*  on  account  of  it 
not  being  dignified  or  usual  for  the  patrician  class  to  be  ei^agcd 
ostensibly  in  commerce.  The  trading  by  this  class  was  at  all  times 
venr  unpopular  in  Rome, — hence  the  lirequent  secessicui  of  the 
plebeians  to  the  Mons  Sacer,  on  account  of  the  ses  alicnum  due  by 
them  to  the  patricians.  Under  this  term  pure  loans  of  money 
on  interest  cannot  be  alone  understood,  we  must  rather  infer  that 
the  patricians  had  monopolized  the  more  important  branches  of 
inteiml  commerce  through  the  influence  at  their  command  by 
dieir  being  possessed  of  the  provincial  estates.  Time,  however, 
and  the  introduction  of  an  aristocracy  of  wealth,*  which  made 
the  patrician  status  accessible  to  plebeians,  mitigated  this  objec- 
tion, and  trading  by  the  governing  class  be^n  to  be  looked  upon 
with  less  dis&vor. 

Inclination  however,  perhaps  indolence,  and  a  want  of  the 
requisite  capaci^,  tended  more  than  public  o{»nton  to  the  coih 
tinuance  of  a  system  of  agency  ;  and  for  these  reasons  superior 
and  trustworthy  slaves,  sometimes  freedmen,  were  employed,  and 
the  former  often  emancipated  as  a  reward  for  successful  manage- 
ment,'— and  occasionally,  though  ior  obvious  reasons  lass  fr» 
quentJy,  freemen  were  employed  as  managers.  These  institon 
formed  a  notoriously  wealthy  class,  as  also  the  magistri  navium 
or  supercargoes :  thus  Horace*  writes  in  his  bmous  ode, — 

Stdjusta  coram  it  nan  tint  tanstia 
Surgit  marita ;  stu  vocal  insdtor 
Stu  navis  hispanx  magister, 
Didecarum  pretiosut  emptor. 

The  magitUr  was    afloat,   that  which   the  institar  was  on 

shore,  both  presiding  over  their  respective  stafis.     Their  beii^ 

a  reputedly  rich   class  is  accounted  for  by  their  doing  a  little 

Again  mdcd     business  on  their  own  account  with  their  peculium,  if  slaves,  whik 

™  ^"V^      transacting  the  aflairs  of  their  principal,  and  this  was  one  of  die 

bSmweiitby,  reasons  why  the  peculium  of  the  slave  became  of  such  importance 

as   to  give  rise    to    so   many  legislative  enactments   rcspcctii^ 

it, — for  these  frcedmen  and  slaves,  belonging  as  they  did  to  a 

superior  class,  amassed  considerable  private  property:*  had  this 

not  been  the  case,  we  should  be  troubled  to  account  for  so  much 

importance  being  atuchcd  to  the  property  of  Terence's  style  of 

'^430,  h.  op.  '^371,  ll.a^ 

*  £go  poiCquun  tc  «ni,  ■  jnmila  nt  Kmptr  dbi 
A^d  at  juia  ct  cicineni  limit  MnPinu, 
,  Scu.  lid  c  Rrra  ut  coo  libutiu  oiihi, 

PcDfilEm  ^uod  KnicbM  libcnliwr, 

Qaod  habui  (umDum  piedum,  pcnolTi  tiU.— Ter.  And.  Act.  i  Seen,  i,  I.  t. 
'  UB.  C«m.  3.  6. 19.  •  P.  15,  I, «,  i  »i  i  410,  fa.  Of. 
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■lave,  ^Mtd  iUt  mcialim*  vix  Je  dtmtnia  sue  tuam  itfrudans  gmium 

lanfartit  mser,  had  amassed  wealth.      During  the   Punic  wars 

many  CaRhaginJans  became  prisoners,  and  were  sold  as  slaves.* 

The    Phccnicians,    recognizable    under    the    various    terms    of  Panic  iii*c>. 

Philistines,   Syrians,  Sidonians,'   and    Carthaginians,   and    other 

denominations,  were  in  those  days  the  commercial  predecessors 

of  the  Venetians   and    Genoese    in    the    Mediterranean,    and 

in  the  north  of  federate  merchants  who  compos^  the  Hansa, 

lor  the    Phcenicians   occupied    in    the    south   of    Europe   the 

nine  position   as   the  Liiheckers,  Rostoclccrs,*   and  Danzikcrs 

did  on  the  shores  of  the  Baltic  or  East  Sea.     Commerce  with 

them  held  that  respectable  and  legitimate  position  it  occupied  in 

the  woHd   before  an  inroad   of  northern   plunderers  established 

under   the    leodal   regimen,   the    principle   of   its    being    more 

hmour^le   to  take  t^  the   open   force   of  arms,  than   by  the 

subtle  force  of  dealing.       While  the  wealth   of   these   federal 

republics,  for  such  commercial  states  have  ever  been  and  still  are, 

gave  them    the   most   necessary   ingredient  and   mainspring  of 

power,  the   narrow-minded    public    policy    inseparable   from  a 

State  and  Government  composed  exclusively  of  merchants   has 

always  proved  the  cause  of  internal  jealousies,  want  of  energy, 

and  fear  of  expense,  resulting  in  downfall;'  thus  demonstraung 

diat  commerce  is  cai»ble  of  raising  a  country  to  prosperity  by 

its  consequences,  influence  and 

:n  are  unfit  from  the  specialities 

ugh  their  individual  enterprise  has 

position.^       That   these   causes 

inot  be  doubted :  the  introduction 

atrician  rank  io  their  own  country 

e  furnished  Rome  with  an  impor- 

eason  to  believe  it  was  until  then 

mmercial  men  to  carry  on   the 

e  the  Punic  wars  Rome  had  no 

ul  nothing  beyond  inland  trade,-— 

:    name   of   commerce.      Rome 

ad  transferred  her  connection  to 

'  Snitorioi,  utkundliche  Coclitcbte  dn 
Unprunget  du  dcuocbcn  Hinic  [  Lippcn- 
berg,  1830,  HuDb.;  UrkundUche  Go- 
chicbce  da  Hiiuiichen  Sahlhoh  lu.  Loo- 
don,  Lippcnbcrg,  Hamb.  1851. 

'  Accoiding  to  che  view  of  Lippcnbeig, 
1.  c  Mcniel  u[  infn. 

*  For  the  decliae  of  Che  Italun  RepuUkt 
tide  SkiDODdi,  HUtoite  de*  B^bliqncf 
Italieaiui ;  iMiria  di  Veoeiia )  Muialori, 
Ittonidi  Italia.  Of  tbe  Huuabuad,  Meniel, 
Cocb.  d«  DeuticheD )  Lappeobei^  L  c 
Of  the  N>ffi«Und),  SchUltt,  Ahfidl  da 
Nkdtrliinden. 
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Italy.  These  historical  titcu  serve  to  deoKHiitrate  how  impor* 
tant  an  acquisition  wa*  made  bjr  Scipb  for  Rome,  and  how  toon 
her  commerce^  and  consequently  her  commercial  law,  must  bare 
needed  and  received  the  necessary  development. 

The  extension  of  the  Jui  eemmerdi*  is  perhaps  referaUe  to  this 
jealousy  of  the  patricians,  but  more  probably  to  the  want  of  a 
commercial  class,  which  induced  the  relaxation  of  the  strict  law, 
and  allowed  pccsons  to  trade  who  had  not  otherwise  full  right*  c^ 
citizenship, 

§  »747- 

The  persons  deputed  by  rich  commercial  capitalists  to  manage 
their  business  on  shore,  termed  tntlitaru^  were  nearly  identiod 
with  those  who  were  shipowners  sent  in  their  vessels  as  super- 
cargoes  to  manage  their  concerns  for  them  abroad,  magtstri 
navium.  The  first  are  identical  with  our  &ctors,  and  the  second 
with  that  now  almost  obscdete  class,  the  supercargo— obsolete  frata 
the  different  mode  in  which  commerce  is  conducted,  the  ship's 
cai^  being  at  present  consigned  to  some  merchant  at  the  port  of 
its  destination,  termed  the  consignee,  who  acts  as  the  Uctat  of  die 
sender,  whereas  the  supercargo  is  a  travelling  fiuitor  always  at 
hand  ;  in  &cC,  both  the  institor  and  supercargo  still  exist,  but  ia 
different  forms,  and  with  altered  duties.  Where  the  ship  i*  a 
inking  one,  and  there  is  no  supercargo  on  board,  the  master  actt 
in'  this  capacity,  though  he  is  not  Ousted  to  the  extent  that  tbe 
supercargo  is ;  because  of  his  want  of  knowledge  he  usuaBy 
addresses  himself  to  some  merchant  in  the  place  of  sale,  who  pM^ 
forms  this  duty  on  commission,  and  for  a  certain  w-ccnugc. 

The  powers  of  the  magister  being  fuller  than  those  of  the  coot- 
mission  merchant,  it  will  be  convenient  to  begin  by  trcatii^  of  the 
former.  * 

5  '74S. 
A  shipowner,  or  one  who  charters  an  entire  ship  on  his  owa 
account,  is  termed  txtrcitor^  and  the  supercargo,  or  master  of  the 
ship,  or  he  who  performs  his  duties,  is  termed  magister  navis.* 
This  latter  has  full  power  to  enter  into  all  contracts  requisite  for 
the  due  fuliillment  of  his  office,  and  he  even  can,  when  there  is  no 
special  provision  to  the  contrary,  Aibstitute  another  in  his  place  1* 
and  the  excrcitor  is  bound,  as  regards  third  parties,  by  all  thie 
contracts  he  may  have  made  witbm  the  limits  of  bis  mandate,* 
whether  for  borrowing  money  or  otherwise,  so  long  as  the  loan 
has  beeo  contracted  for  the  purposes  of  the  vessel,"  although  it 
may  have  heen  extravagantly  expended. 


-.  .  -.  .,<'J.  Hi  P'  Peek  ^ 
re  nautlo,  c  not.  ;  A.  Vinniiu,  p,  Tlf^-  i 
G.  Butb  de  nug.  nafu,  lift.  1694. 
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Hw  exercirar  J*  onl^  liable  for  the  illegal  acts  of  his  magistcr,  nm  for  hb 
in  so  for  as  chey  have  been  performed  in  the  exercise  of  his  office,'  '"^  "^ 
aod  he  is  anconiUtionaUj  answerable  onl^,  if  the  damage  accrued 
in  dke  vessel.* 

5  1749- 
Tile  remedv  which  accrues  to  a  third  party  a^inst  the  exercitor,  Remcdio. 
on  account  ot  contracts  entered  into,  or  delicts  committed  by  the. 
magister  in  the  execution  of  his  office,  is  termed  actia  iictreiima^  Acdoexcr- 
which  ties  against  each  individual  magister,  where  there  are  many,  ^"^"^ 
for  acts  committed  by  each  of  them  in  the  execution  of  their  duty,* 
Tlut  action  lies  against  more  exercitores  than  one.  In  salidum^ 
atpOMd  however  to  the  txesptia  divitienisf  but  only  extrads  to 
ben,  j^  rata^''  where  the  action  is  brought  against  them  on 
accoont  of  some  act  performed  by  the  magister  after  their  entry 
■pen  the  inbcritance.* 

■    S  1750- 

So  long  as  the  -nu^jister  remain  in  the  execution  of  his  office  Remcdia 
kfa  subject  Kkewise  to  an  action,  but  only  on  account  of  con-  ici^uttti* 
tncts  he  may  have  entered  into  as  agent,  not  as  a  principal,  to  the  ""S'""- 
(ftct  that  he  satisfy  the  creditor  out  of  the  property  widiin  his 
CDtfnJ  belonging  to  his  exercitor  jB  but  no  action  lies  against 
Un  even  in  thu  capacity,  or  for  this  purpose,  after  be  ^all  have 
iiapud  his  office,  so  long  as  he  shall  not  have  compromised  hint- 
■K  personalty  by  miereessiof  acting  in  bis  own  name,  excedmg 
Ms  powers,  or  doing  illegal  acts.*** 

The  exercitor,  on  m  other  hand,  can  sue  a  third  person 
ipon  the  contracts  concluded  in  the  name  of  his  magister — strictly 
speakuK)  it  >s  true  as  Ccssloniarius  only, — or  in  case  of  necessity, 
where  ne  can  obtain  no , satis&ction  from  his  magister;*'  but 
according  to  the  more  recent  lawj  be  can  institute  an  actio  utiUt 
■plast  bun  unconditionally.'* 


'J*.  M,j.s.4»i  "■  ".*4i  P-44.  'P- 14.  J.  Hi  c.3.36,6. 

4,  c,4  ji  Cta^,  p.  *,  Dee.    ijj(  •  P.  ij,  6,  j.^jj  comp.P.»4, 

ShA,  L  14,  T.  1,  S  H  I  Suth,  1.  c  up.  %  1. 

*,\%o-a%i  OlBck,  PukL  14  voL  ^  Syi  .n   _      _    _    .  __    ^        .  -  , 
«M>,Oaee(fi,L.i4,T.  3,qu.4)  LuKr 

twL  ran.  I~  J9,  T.  4,   ^  31  J    br  rCMM 


■TUkSjit.R.  R.  ^636. 
•  W.  A.  LmlerhKh.  D.  di 


*»7iP-J.S.6.4>lP- 
C-  S.  V,  «S  J  P-  4*.  », 
J.  6.  L  .4,  T.  I.  ^  1 , 
p.  679,  6So{  LautufaKli, 
•4.  •••.413.  '4- 
-  >-•  14,  3i  die )  l^uterbKh,  L.  14,  T. 
V)  S  ">>  T.  3,  S  15]  HelUcM,  jnriqi.  tat. 

'S- '♦•'•'•  V '*■■•*•  3''**  »■ 
"P.lj.l.lj.Slj. 


»«. 7.43.4  i|  C.  s.  V,  «Si  P.  4*.  », 

^1^.  (  Oxeeu,  J.  C.  L  14,  T.  I.  ^  1 1 
■Icht  controT.  p.  679,  6So{  IjMiteitiKh, 
col).  L.  t4,T.  S,  ^13,  14. 
"  P.  14,  3i  die  I  LtuterbKli,  L.  14,  T. 
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The laMJuir ia  All  hsthar  is  the  slave,  son,  orothcr  freeman,  to  whom  a  tner- 
■  ?™*P^>^  chant  has'  committed  the  absolute  direction,  and  for  the  manage 
'  ment  of  his  trade,  not  as  a  mere  head  clerk,  but  as  his  absolute 
&ctor.*  The  mandans,  or  chief  of  the  venture,  is  denominated 
,prafiinm^  and  is  as  fully  bound  by  the  acts  of  tus  factor  as  the 
exercitor  by  those  of  his  magister,  and  liable  co  the  same  extent  as 
regards  his  contracts.  In  aU  other  respects,  too,  both  the  institor 
and  magister  are  upon  the  same  footing. 

It  is  unavcndable,  from  the  relative  position  of  either,  that  the 
m^ister  should  have  practically  more  discretion  allowed  him  than 
the  insdtor,  being  usually  in  foreign  parts>  far  removed  from  the 
control  of  his  principal. 

§  i7Sa. 
Rcmeljr  bjr  the       There  are  certain  differences  between  the  powers  of  the  insti- 
wsdo  imtitoib.    tor  and  magister,  but  Thibaut*  controverts  the  idea  of  the  remedy 
extending  in  the  one  case  beyond  the  other. 

He  asserts  that  it  is  an  error  to  suppose,  that  the  innkor 
cannot  substitute  any  one  without  the  express  authority  of  the 
praeponens,*  this  insbuity  being  confined  merely  to  the  incapacity 
of  ddng  so  conCraiy  to  a  prohibition. 

That  although  it  is  generally  true  that  the  factor  cannot  con- 
tract  a  loan  without  special  authority,  yet,  it  is  not  unexcep- 
tbnaUy  so,*  as  is  evident  in  cases  where  the  business  cannot 
be  carried  on  without  such  loans.' 

That  it  is  an  error  to  suppose,  that  the  merchant  is  not  liable 
in  uiiJum,  as  is  the  case  with  die  txercitary  but  only  as  far  as 
the  wares  suffice.' 

That  it  is,  however,  correct  to  say,  taking  it  as  a  leading 
principle  of  the  actio  initittria^  that  the  authority  of  the  institor  is 
extinguished  according  to  the  general  rule'  by  death  or  revoca- 
tion as  regards-third  parties,  but  only  from  the  period  at  which 
such  death  or  revocation  comes  to  their  knowledge.' 

§  1753- 
Addsnitioi  jtJtigaath  is  a  species  of  man^tumy  and  consists  in  the  making 

■pma  of aiaa-   q^^^  jjp  j^ljj  jy^  ^^  Q„g  ^^  ^  Creditor,  in  payment  of  a  delrt 


'I-4.7.*»jW«'.Spec.+6i,in.  7.  »  P.  14,  j,  5,  %  »;  1.  4,  j.^l  j  c 

»P.  I*,  J.  Hub«,  pnL  L.  14,  T.  j,  *  4(  » 

*\.<.S  5*S-  ■athont)'  of  P.  14,  1,  i,  ^  10. 

*  P.  14,  1,  i,S  5  i  Lqwr,  Tol.  9,  Sp.  ■  Tbib.  1.  c.  S  (?<>■ 


««.">■  IS-  •P-'4.  J.  5i*"7i  1*  ".pf-  %  J.4. 

'p.  14,  1,1, Mi  IiJ- 71  P. '4.3.  "J.     Ji  W.  i7,f.,jjGlikk,  Pm«L  .4«J. 
pr.  i  Id.  19  i  C.  ♦,  »s,  X.  p.  161-5. 

*  StrabcDi  Tol.  59,  Bed.  i  Leper,  Sp. 
130,  m.  6,  Sp.  141,  m.  $. 
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due  to  him  from  onessdf:  the  parties  hereto  are  the  asitgnansy 
aifignalMij  assignatarius.  B  owes  C  50/.,  but  ba*  a  claim  on  A, 
— B  then  anigna  his  daan  over  to  C }  here  A  is  the  assignatui, 
or  object  atuened,  B  the  aistgnamiy  or  acR»',  and  C,  the  aitigna- 
UriiUy  or  auignee.  This  contnurt,  partaking  of  the  nature  of 
mmtltlwiij  diners  fh>m  it,  inasmuch  as  it  is  completed  by  the 
coDient  of  the  assignatus,  and  not  £tiohred  \>j  the  drath  of  him 
who  gare  the  authority,  neither  can  he  recall  it  at  pleasure. 

§  '754- 
The  c/rtit  is  a  peculiar  species  of  mandate  when  taken  in  the  Cc^  ■  waQu 
Roman  sense.     This  connsts  in  the  creditor,  or  one  who  has  «««« ormw. 
a  ri^t  of  action,  transferriif  it  to  another,  and  giving  to  the    "** 
Cessionary  a  special  mandatum  ad  agtndum^  or  power  to  sue, 
which  is  m  Eict  the  real  cesiie.^ 

The  older  law  impcrativdy  required   this  cession,  but   more  £Uer  ind  more 
recent  legislation  conftrred   upon  the  acqmrer  of  such  r%;fat  an  ^nf"'  iw*- 
equitable  actioD,  termed  utility  which  bad  the  same  efiect  as  if  a  ^'^'^ 
ceMioa  bad  actually  taken  flact  i*  hence  all  transfers  of  a  ri^t 
to  sue  are  termea  cessions  though  unacconqxuiied  by  the  man- 
ibhm  ad  mgmidwHy — nay,  the  tnuufcnrev  is  termed  erJnuy  the 
new  creditor  ctssitnariusy  and  the  ddtCor  in  respect  of  whom  the 
ttssi»  is  made,  dthittr  etitus.* 

The  Cessionary  in  such  case  is  under  the  obvious  necessity  ¥toata(ati^ 

of  demonstrating  Iris  quali^  of  Cessionary  to  the  debitor  cessus  ** '~' 

beyond  the  mere  possession  of  the  instrument  evidence  of  the 
dot,*  save  and  except  it  be  au  perttmr,  to  bearer.* 

AiAough  as  a  general  rule  the  cessttm  must  be  voluntary,"  it  Corion  ouj  be 
can  nevertheless  in  certain  cases  be  demanded  as  of  right :  if,  for  TOiun<»>T.  ««n- 
instance,  it  has  been  specifically  promised,  or  a  cession  of  rights  ^^^^^onoftaw, 
has  taken  place,'  or  indeed  when  a  third  party  satisfies  the  creditor 
of  a  debtor.^     Lastly,  the  right  of  action  passes  in  some  cases  by 
Dpeiatioa  of  certain  laws  from  one  to  the  other,  which  is  now 
usuallj  termed  the  eestiojlttafi 

'  UnUcDbncli  de  Lehn,  T.  d.  canon,  '  I.  C  Hciiiibui|  de  cicditore  id  jure 

a  AbL  GreiAanld,  1816-1I.  idcnda  hiud  obligitD,  Jen.  I745. 

'C  7,  19,  >  i  Mdhlubnicli,  tfig-iM.  '  P.  IJ,  i,  4Si  i»i  ?■  '*i  4.  »'  1  P- 

'Thiie  u|mjjiMM  bitt  ^en  liM  to  19,  t,  13,  ^  ii(  P.  yo,  i,  44,^^]  Id. 

■ttfc  giumuu  anmng  tha  elder  jniiiti  u  7S>  ^  1  j  Id.  j6  }  Id.  I>i  ^  5  J  Miihlen- 

MBAKIed  with  die  old  expreenon,  mtujtrt  bnieh,^  14-37. 

■*i—i,bin  dutha  noweeMtd— Tbib.  I.  e.  '  P.  i,  i,  *i,  6%;  P.  19,  «,  *Si  P. 

f  MB.  >.  46.  "."7  i  H-4i.*>i  P.4«,3,76- 

'Wember,  P.  5,sb*.i47)  Le7«er,Spec.  *  P.   17,  j,   i,  t  13  j   Bucher,  ▼.  d. 

Mt  f  Msrim,  P.  I,  Dec.  1  j6.  RtchoflKdcmiigen,  $  14 ;  Muhlenbrvcb, 

■■    ■•      tC.  p.  iotd.iHI).u.  s,  (44,,5. 


App.  B  mac,  11  yet.  p.  19-85 ) 
Zoock.  3  v<ri.  I  Hft.  Of.  4. 
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§   '755; 
pKc^odeiaii       There  are  certain  cases   in  which  a  man,  although  he  nay 
ofpn^crtjrdoa  {j^^e  the  free  disposition  of  bis  property,  is  nevertheless  not  in  a 
btoi^^Triiht   P<>s>t><>'i  ^  make  the  cession  of  a  right  on  account  of  somethiis 
of  c^Do.         peculiar  in  the  nature  of  such.     There  are  but  two  rules^  whLcu 
can  be  made  to  apply  to  cases  not  expressly  or  impliedly  pro- 
vided for,  viz..  That  all  rights  combined  with  obligadcttis,*  and  all 
privileges  not  descendible  to  heirs,*  are  where  any  doubt  exists 
not  cedablc. 

Here  Thibaut  draws  attention  to   another  vul^  error/  viz., 
that  whatever  passes  by  inheritance  is  ccssible,  and  that  whatever 
does  not  pass  by  inheritance  is  not  cessible.^ 
Res  lit^osc  are  not  cessible  in  law.^ 


*  1756- 
riwiin  tta  be        Cession  can  be  effected  with  or  gainst  the  will  of  die  debotr,' 
*^*^  *''^.°'  he  is,  nevcrtbdess,  not  by  such  cession  liberated  from  liis  fonner 
^^itUoc.     creditor,  who  retains  the  right  of  suing  his  debtor  so  long  as  the 
new  creditor  has  not  sued  or  been  paid,"  notwithstanding  which, 
be  can  be  pursued  bv  the  new  creditor,  and  in  the  case  of  bank- 
ruptcy can  demand  tne  prefi^ence  with  such  creditor.'    But  it  is 
now  settled  that  the  debtor,  from  the  time  of  a  formal  notificatioa 
of  the  cession,  carmot  regard  the  Cedens  as  his  creditor.'^ 


§  1757- 
The  effect  of  the   cession  is  to  transfer  the   Entire  ru^t  of 
action*^  which  the  Cedens  possessed,  together  with  its  incidents> 


>  Thlb.  I.  c  ^  5J«. 

S.  Snrk.  dc  iuK  oon  conUli,  Hat  1715 ; 

■  P.  4,  t,  6  (  comptK  F.  4,  4, 14,  pr.  i 
P-  s6i  7,  4«i  P.  50,  17,  61  {  CarcfOT, 
P.  t,  c.  aS,  Dcf.  95,  n.  6 )  Lwitertacb, 
coIL  L.  iS,  T.  4,  (  sti  <oiiln,  J.  G.  F. 
Wumoth  de  Brir.  nu.  Gnett.  1787,  c.  I| 
^  I4(  IJJ  Mahleabnicli,  p.  >io,  M4, 
a56-'tol. 

*  udnlf  131,1.  c. ;  Cocceii  dc  MM.  cor. 
^uc  ad  lueicd.  non  Dam.  ct  eoatn  [eicrc. 
toL  a,  T,  a,  n.  65),  up. »  j  Wdie,  ^  I-15  ( 
MiiUcDbTijcb,  p.  iao-4,  &  >56-]og. 

*  Bnumcnuiui,  up.  4,  n.  ao,  )q. 

*  P.  44,  6,  I  i  C.  i,  37,  a,  C  "  w™ 
II ;  Fniukc,  laal.  L.  i,  <{<i. 


Ubblciibnicli,  p.  agfi-jol  {  H.  de  Cond^ 
1.  c.(ai,a4,i1.}  S.Cacc(ii,jw««Ur.  L. 
iS,  T.  4,  ^  14. 

*  C  4,  J9,  J. 
•^4,iS.)iC.l.^j. 

•  P.  18, 4.  *3,  *  1  i  P.  J.  J.  SJ. 

"P.  «,  IS,  171  C.  I,4a,u  Cnmcr, 
opoK.  T.  4,  a.  t } )  C .  H.  Bnauiins,  u  ccMU 
poM  idtil  lactUD  catumtta,  ccdenti  kiItci* 
i.  ii_ s._j.  —    ,.    .^  ,ji 


Wanlur,  Icct.  c  L.  I  g,  T.  4,  ^  I C  {  Bosci, 
OccI.L-j.T.  5,4  c, 0.41  Kianincrkw. 
Rcchuf.  I  id1.  d.  iI  I  Wcbcr  n  Ho^»i> 
iii;  rniuKc,  nwi.  1..  1,  ^u.  ii.     khiic      ^991,0.  4i  MiiUcnbnich, p.  t|-Jp,  4S0- 
tbink  thc7  ccn  be  ceded,  but  the  new  ii     4Ja. 
ufaitnif  I    Bciger,  Oec.  Jul.  L.  1,  T.  J,  "  CeiCeiding,  Nicliiiirch.  t  tdL  p.  fii- 

(  5,  n.  11 ;  coinpiR  MiJDlnibnicEi,  ^  31 ;       }l6.     Hence  iae  tndidaac,  and  not  bdc 
AnhiT.  r.  [.    P.    9   ml.  3  Hft.  nr.   14.      poMoione  ct  dDinuuo. 


AnbiT.  I.  [.    tr.    9   ml.  3  Hit.  m.   14. 

Tbibiut  thioki  thu  it  it  poMiUc  to  JnuiiK 
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titat  is,  owDcnhip  without  tnuUdon,  to  tbe  Ccsuontrjr,*  hia  per- 
sonal privil^es*  ot^  excepted. 

The  iiscus  ii  here  also  excepted,  inasmuch  as  its  rights  ij 
•occswHi  usualty  pass  to  its  Ccssionaiy.* 

It  is  an  oblation  on  the  pan  of  the  Cetsionaiy  to  exerdtc  his 
right  with  the  tame  d^rce  of  moderation  as  the  Crdent  hiniself 
would  have  done ;  the  Cessionary  is,  nevertheless,  dearly  at  libefty 
Co  use  ha  own  privileges*  in  pursuit  of  his  right,  notwithstanding 
dut  the  cession  has  been  made  widmut  conwiefation,  and  must 
on  the  other  hand  submit  to  all  pleas  and  exceptions,  tenned 
rraleiy  when  founded  on  and  connected  with  the  right  ceded,  but 
he  need  not  on  the  other  hand  submit  to  pleas  termed  ftrtmaltt^ 
not  so  founded  on  or  connected  with  the  ncht  ia  question, 
where  the  (M>tor  might  hare  opposed  such  to  uk  Cedent  him- 
ad^  except  indeed  in  the  case  of  cession  without  consideration, 

u—  .u ^-_  :.  L_.„L.  ^  tj,g  \3oxtht  of  the  Cedent.*     If 

Homin*  ceJtHtit,  that  is  to  say, 
lout  reference  to  his  own  right, — 
don  of  the  cession — the  judgment 
;  to  the  personality  of  the  man- 
•d  ag^unst  any  splitting  of  demand 


7S». 

aiy  succedes  into  the  place  of  the  Ltx  AwuMb 
lucdon,  that  he  can  demand  and  "^^^^ 
ng  which  the  Cessionary  himself  atitbur. 
pdon  to  this  natural  consequence 
ent  unjust  claims  being  acquired 
ombination  of  the  Lex  j/iuisiasi- 
ustintan,  which  immediately  fol- 
t  an  extraordinary  and  cxcefitional 
ncondicionaUy  a  Cessionary,  who 


eririlepiln,  en.  Erf.  1786,^  1-3  ;  WUIoh 
lart,  i-  c.  i  16-19  i  MnUoibcudi,  ^  5I. 

*  P.  44.  4,  4i  "7-30  i  «>»p«  Uoter- 
tmch,  coll.  tod.  T.  ^  S  i  BronnaiMnn,  de 
coi.  ad.  c.  6 )  Willenbcrt,  I-  c  up-  4; 
B«(er,i,cI-1,T.J,*S,».K>4  Webe^ 
Btt.  Vcrk  ^   117,  D.  Qi  Miihlcnbnich, 

*P.  IS,  i.irg.  i7.<iltl  Wqt«,46. 

'C  4,  35,  ai|  compuc  H.  E.  tlotr- 
kcn  de  L^  Annt.  Jea.  1691 ;  Fniuke, 
raoL  L.  I,  qu.  I,  g  1  RuahoM,  lit.  c.  ji, 
]S  )  I.  A.  ^ch.  it  L.  AnMt.  (ufUK.  n.  9)  i 
Gmelin,  Oon.  juiiM.  Beobidi.  4  toI.  b. 
II ;  1.  C  Scbede  dc  jut.  Um.  L.  AoMt. 
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hgs  acquired  a  djtiin  to  it  by  purchase,  f>r  ptrdy  by  puichue  and 
partly  by  g^ft,  whether  the  claim  be  certain  or  uncertain,  or  dtc 
venoor  tm  4tU,  and  iriiether  the  lale  be  forced  upon  him  1^  oeces- 
Hty,>  or  otherwise,  from  daiming  from  the  debtor  more  thao 
the  money  actu^y  paid  together  with  intereft,^  and  to  rdeasing 
dw  debtor  from  all  liability  beyond  such  sum  and  interest  by 
extinguishing  Ae  oU^tion  pro  tanto.' 

From  this  proviuon  are  excepted  legatees  and  coheirs,  who 
Kciprocally  cede  dteir  claims  to  one  another,  and  cases  of 
claims  ceded  to  ffliminate  a  debt,  or  as  secvuity  for  a  posset- 
sion.* 

This  extraordinaiy  lelief  does  not  extend  to  pure  f^Sa  and 
other  tnuisactiotu.' 

The  sum  actually  paid  mu«  on  demand  be  proved  bjr  thr 
Cessionary  by  the  usual  evidence,  for  which  purpose  the  simple 
assertion  of  the  Cedent  is  not  suffcient.' 


*  >759- 
With  respect  to  the  acqiiisiti(»i  by  cession  every  one  Is 
capacitated  to  succede  into  the  place  or  stead  of  anodter : 
Mucd'^hiTc  **  3"  exception  to  this  rule,  however,  it  is  provided  that  no 
Bodnc  isAunce.  cession  is  valid  if  made  to  a  person  whose  power'  and  considera- 
tion surpasses  that  of  the  debtor'  in  any  rcSpcct.*  Where  such 
cession  be  made  with  a  good  intent,  such  cfssian  Is,  generally 
speaking,  null  and  void ;  but  if  made  with  a  bad  intent,  the 
ilaim"'  Itself  is  extinguished  thereby  to  the  benefit  of  the  debtor." 
There  is  no  doubt  that  the  law  prohibits  the  cession  of  a 
claim  to  an  actual  or  late  guardian"  as  a^inst  his  ward,>'  and  the 


nf.  c   3*  i    LtjKif  Spec      Ten  it  eicepSo,  JtB.  17051  f-  5I]  CI  If  ■  i 
igj,  m.  s  I  tODtn,  Suidc  de  act.  cot  c       Muhlenbnicb  Refit  betweeo  thcM  lut  twa 
tl,  D.  *4;    F.  1.  Schocpfer,  de  ccMit.     lachon,  p.  477;  Liuterbach,  call.  L.  iS, 
L.  A.  TkA.  Id  V.  1614 ;  Wemhei,  led.      T.  4,  ^  71 ;  Bicli.  1.  c  ^  j. 
com.   L.    it,  T.    4,    ^    11;    Pfeifb,   p.  '  BniDncinuii^  1.  c,  c.  1,  or.  14  j  Wo^ 

39^  nher,  lect.  cooun.  L.  iS,  T.  4,  ^  7. 

'BaUef,  rtrta.  jot.  Anff.  i  toL  Stotti.         *  " 
l8jl,  p.  1I9-191. 

*  Bnuuuounn  «e  ceM.  act.  c.  1,  a-Sj; 
Bull.  1.  c  ^  5  )  Walch,  contn*.  f.  jgi ; 
MuUenbivcb,  p.  510,  510)  Taiyinf  WtMr, 
nat.  oUipt.  ^  94;  Mevuu,  P.  3,  Dec  t  { 
LaoteiWi,  coll.  L.  li,  T.  4,  ^  74. 

*  Bmch.  L  c.  t£.  A  mere  ncesti'msR- 
gigce  piirchaiea  the  h^c  of*  ' 


>>Kf chn.  Aichiv.  1(51,  § 79 1  PdL  O. 

V.  1577,  Tit  10,^  4i  S.  F.  Wlleobeis  de 


I.  F.  Spanienberb  m 


,  Rcqi.  9,  D.  lS{  (euicit.  P.  i,  n.  14)1  I.  S.  F.  Bochnet 
190,  Bed.  i  amoa,  Weber  de  ttu.  aofn.,*d  Jud.  in  ChnK.  beta  n<a 
L  n.  19)  caatnrerted  by     rtl  init.  FkA.  1738. 
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cktmof  a  Jew  ^uitt  a  Christian  to  another  Chmtian  :'  it  is, 
howcTcr,  to  be  observed  that  die  bases*  as  veil  as  the  limits* 
of  these  provisions  are  uncertain  and  open  to  quesrion.  The 
cession  in  matters  of  inheritance  has  been  already  treated  of, 
S  1451- 

§  1760. 

The  Cedent  warrants  that  the  daim  is  a  Htmtn  vtrutHy  or  one  Rcamnmcutior 
which  win  prevail  in  law,  not  its  honitas*  or  intrinsic  goodness,  ""WUqr. 
which  it  has  been  seen  in  the.  last  preceding  section,  is  an  im- 
portant distinction. 

In  respect  of  mortg^ca,  the  t^al  validity  of  the  tJaim 
ftr  u  and  as  against  other  mortEageea  is  warranted,*  but  the 
Cedeu  is  only  bdd  to  variant  its  intrinsic  goodness'*  to  the 
extent  of  his  not  having  deceived  the  Cessbnary,'  which  does 
sot  however  extend  to  the  case  of  the  cesdon  having  been  made 
at  die  moment  of  the  Cesuonary**  insolvency,"  or  to  a  case  . 
in  which  the  Cedent  may  himidf  rave  undertaken  to  hold  harm- 
less from  risque.  B 

The  Cedent  is  not  responsible  when  he  has  paid  his  creditor 
by  die  cession  of  a  claim.^ 

>  Cacc^,  J.  C  L.  iB,  T.  4,  qa.  13  j  L.  Q.  Gmelin,  %  iRi    HUdcbnod,  I.  c 

UShk^nch,  S  Vi  GMndiait  aU  nd  Maab.  1,  ^t|  Hniui,  P.  11,  D.  jtoi 

•n  MbcM,  p.  +jfrH44-  <=»««*.  J-  C  L  »o.  T.  5,  ,a.  5,  for  ™»- 

*  Contr,  Obc  jnr.  aim.  T.  t;  P.  a,  neoiu. 

oh-TTfi;  U.WetxI.  BejCr.  s  TU.  n.  11  ;  *  Dc  baniCaR,  lidc  OoCtichalt,  due.  for. 

Sddnw,  KccbOf.  1  Ml.  Jlc^  6l,  (  jo,  T.  i,  1.  c.  7. 

^,^  G«ndachcc  Aaih.   dcr  Rachijn.  '  P.  11,  >,  74,^  ]. 

10  ToL  •.  19061  'i-  i  Strabcn,  j  toL  6£  *  I.  G.  A.  Weber  courkioa  cnciwhcre 

Bd  PdtDd.  T.  ifOli*.  ijl;  CirpiOT,  P.  tbe  cedent  of  a  claim  wamnn  in  nMcjr, 

t,  C  joi  P.  4;,  Madit.  on  diven  legal  Hal.  17S0,  4i  ^  ]  (Hacemann  and  Oia- 

efUiooi  (Ohwu)  j  toL  u.  iG  t  {  Miihlak-  tb«r  AicUi.  6  niL  a.  i) )  coMn*  Bnu»- 

hnicfa,fl4,  Twmaan,  I.  t.iC.5,11.  jt}  Id.  DiEGU^  Ant. 

'  Bci^,  Om.  Jnr.  L.  3,  T.  ;,  %  Si  n.  1,  Dec  7*. 

■  t  tMcr.Sp.  iH.  '  Hen.  Rap.  n.  $14. 

•TU.  I.  c  44811  P.  11,4.  4.  Si  "P-+6i|iS«i4>lW' 

P.  II,  1,74,43;  Hnbet.Degr.  L.4,c.Sj      Merina,  P.  6,  Dec.  a?!  i  i, 

T.  F.  Wodoiluif,  dccedente  id  cewioiiem.  4  *9i  Muhleebnich,  CcinoD.  p.  593-600; 

bomOL  am  oUigat  (in   Oeliicba  The*,  contn,  Wmdealio^l.c.  j  MalleridL(}«er, 

in.  wL  I,  T.  I,  p.  J09.  aba.  416. 
*  Unbant  hoUt  the  eontaiy  iqiDiooi  ef 
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TITLE    XXm. 


HatcditUM  Adido — lodchid  Sohilio— Among  «Ucb  hm  Uea  enMeoialir  inChidAl  t 
Duia  ob  Cnmn  qa>  MB  Nqoltnr— CMAMia  ob  Cuasun  Dtlanm  et  CooAdiiiii 
Actio— Ooadiaia  one  Ctan— Condo  Fucih — Coobian  Aimaaiqwnai  fios 
confiia  na^-Iidi  riiiilwuiMi  ffwifiiii  ia  NiTffn  Cwpnum  Irilwliim  Piiiii 
eb  TUrpan  CmoU. 

§  I761. 
Those  obligations  which  arise  out  of  implied  undertakings  to 
do  certain  acts,  or  to  liilfill  certain  duties,  have  acquired  the 
denomination  of  ablirationts  quasi  tK  contractu;  but  shortly  fifoj/ 
cantractut-i  a  termincMogy  which  has  met  with  the  severe  repro- 
badon  of  many  more  modem  lawyers^  as  unjudicial  and 
ondassical  i  die  term  ii,  however,  consecrated  by  antiquity  and 
common  acceptance,  so  that  it  would  be  imprudent  and  induce 
.  concision  to  change  it,  even  if  any  real  objection  to  it  could  be 
urged  beyond  that  which  arises  from  hypercriticism.  The  ex- 
pression i*  not  to  be  met  with  in  the  writings  of  the  Rmnan 
lawyers.  Implied  contracts  would  probably  be  in  English  a  term 
which  would  perhaps  better  convey  the  meaning  intended,~-but 
it  may  be  contended  that  the  Latin  word  quasi  has  this  meaning, 
because  the  contractii^  parties  by  their  acts  have,  as  it  tutrty 
CRteied  into  a  contract. 

§  1761. 

Tlie  pecidiaiity  of  the  consensual  contracts  consists  in  their 
being  nominate  or  distinguished  by  appropriate  names,  in  numbo- 
five :  tboae  of  which  the  present  tide  treats  are  innominate,  and 
properly  disposable  undv  six  difiercnt  heads.  Many  jurists  are 
of  optmon  that  others,  which  will  be  noticed  hereafter,  oug^t  to 
be  added  to  these,  but  it  w9  be  foond  a  preferaUe  course  to  con- 
fine die  number  to  the  six  hereinafter  treated  of. 

Innominate  contracts  are  so  called  because  no  action  applies  to 

[  qua  ddktiun,  *.  SiTi(nr  ZaBcIi. 
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thcffl  which  is  distinguished  by  a  special  name.    The  qmropriate  ^*^^ 
remedjr  on  them  is  by  an  aeiit  injaeixm^  or  action  on  tne  case,  wMuTunm. 
or  by  an  actii  de  prxscriftU  vtrSis.^    A  mutual  obligation  arise*  ^m  cgamcs. 
from  die  act  of  one  of  die  parties  on1y>  and  from  the  impliti 
o»sent  of  the  other,  whereas  in  the  consensual  contract  the  ooo- 
sent  is  txprtsstd  on  one  side,  and  complete  by  ptrftrmtma  on 
the  other, — dtus  the  mincM-  becomes  the  major,  and  the  major  it 
implied ;  whidi  may  be  thus  stated, — 

Ctmtractus  consensualis't  A  authoiixes  ixpratfy, 

nominatus.  J  B  accepts  by  performance. 

OUigatio  quasi  ez  con-  \  A  authorizes  implUMy. 

tiactn  innomitiatus.     /  B  accepts  by  perfrnmaoce. 

The  oUigado  quasi  ex  contractu  may  be  defined  as  follows, —  DtAaWM. 
Obligatit  quati  tx  emtractu^  qnasi  tmUnutui  iw^  Jieta^  itt 
ruga6iaiiy  ix  qua  jure  eivili  ttiam  inttr  iuvittt  it  tgntraHttt 
Migati*  nascitur^  tx  tanstnxu  Jtarum  fluriumvt  prmiiimpt$. 
It  may  happen  that  die  necessity  may  arise  from  the  inability, 
'  and  even  against  the  will  of  the  party  to  transact  his  own  busH 
ness,  as  in  the  case  of  a  madman ;  frvm  the  casual  absence  of  a 
pany,  during  which  period  an  acquaintance,  from  good  nature, 
friendship,  hope  of  reward,  or  perhaps  love  of  meddling,  under- 
takes certain  acts  voluntarily  by  which  both  are  bound,  although 
die  principal  is  at  the  same  dme  ignorant  of  what  is  passing. 

S  1763. 

It  is  requisite  to  this  contract;  That  the  act  performed  be  legal,  R«|dAaorA* 
and  permitted  or  rec<^iized ;    for  although  an  obligation  anscs  "''"'"^j^ 
out  of  a  crime,  yet  it  is  a  contractus  tx  dtliclty  and  not  quaii  **  "^ 
tx  cmtraclu.     Tnat  there  be  no  express  consent.     Lasdy,  that 
such  quasi  contract  bear  some  analogy  with  another  Icnown  and 
rea^nized  contract. 

^   1764.  ImuMntiDaof 

The  six  operations  out  of  which  these  contracts  arise  are, —  oU.  ^.  u  ana. : 

1.  Ntgatitrvm  gtttio i  Ncfoctatw) 

2.  Tuttl^  adfnimistrati§  ;  Tnteht 

3.  HttreMtatit  aJministrattt t  HMni.aim.% 

4.  JUi  lingularit  eommatiit  adminiitratit ;  Kd  imf.  <««. 
5-  H^ereditatit  aJith ;  and  H^tMoi 
6.  Ifdtbiti  ttititii.  Luicb.  (Hint. 

To  these  ou>dem  lawyers  have  added, —  modcnbwjmi 

I.  Datia *i  eaiuam  quanut  uquitur i  Vtutbtummi 

•    2.  Datio  tint  causa i  Duumccnti) 


'  Vidi  S  fM,  lu  op.  dc  Ktio  dc  piaKiiftn  laVa. 
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3..  Cmrati*  funeris; 

4.  Ctnjinium  agrtmm,  pammfiHtt  tmftai  tunt;^ 

5.  Litii  tenttitatwi  and  even 

6.  Reeeptio  in  navtm  ; 
J.  Cauptnami 

8.  Stahulmm; 

9.  Datig  ti  turptm  cautam^"  whence  the  anJietu  »h  turptm 
eausam^  and  crndtetia  furtive  t  but  as  the  datskal  Uwytn  in 
nowise  refer  to  such,  they  may  be  held  inadaussible  among  the 
obli^dons  arising  tx  cmtractn. 

*  1765. 
NeiodaraiB  Ntgttunm  gtttit  arises  when  one  tiansocts  the  naojudicial 

^"ti^^^     a^rs  of  another  on  a  presumed  consent  or  mandate,  gratuitously 
rrrifiiTrinr'        *"**  ^^  bis  benefit,  nevertheless  not  in  the  intentton  tt>  make  a 

present  to  such  party  of  money  laid  out  and  expended  fix"  his 
Ra^ainnuaii.     use,  OHtmo  tum  obligandi.     The  ntgatierum  g*ttu  bears  a  certain 

similari^  to  a  manJatum^  being  gratuitous  quoad  the  time  and 

labor  expended  in  the  business. 
MindttordUcn      The  difierence,  however,  cleaiiy  discernible  between  the  man- 
fi^°^>^.  datv  and  die  ntgetianm  gfttar,  consists  in  the  latter  having  no 
iBtfcorinl''  "     commission  to  act  from  the  dmtinus  ntgttterum^  as  the  mandatarha 

has. 
rn>B>dcftBM(       He  differs  also   from  the  defenur^  or   him  who   appears   in 
m^dariN.      court  to  defend  a  client,  amoi^  other  diiiws,  in  the  nature  of 

the  duties  to  be  performed ;  in  that  those  of  uie  latter  are  judicial, 

those  of  the  other  extrajudicial ;  moreover, 
In  respect  of  the  person,  hi,  a  woman  nay  be  a  lugotitnm  gtttir, 

%  1766. 

Now  in  respect  of  the  ntgttiomm  giitity  four  distinct  cases  may 
'  be  supposed  :  Either  the  gestor  undertakes  the  business  of  a  fricod 
in  his  absence,  to  prevent  an  inevitable  or  probable  loss  to  him ; 

Or,  he  undertakes  it  because  he  beUevcs  that  the  principal  will 
approve  of  his  so  doing,  it  being  for  hit  benefit  that  he  should  so 
uMertake  it,— not  out  of  absolute  necessity,  or  because  loss  would 
inevitably  or  probably  occur,  but  because  were  he  not  to  do  so 
profit  would  not  accrue ; 

Or,  he  undertakes  it  in  die  hope,  and  with  the  conviction,  that' 
the  principal  will  make  him  a  present  for  so  doing ; 

Or,  he  undertakes  it  from  an  officious  desire  to  meddle  and 
interfere  with  that  which  does  not  concern  him. 

It  is  clear  that  in  each  of  these  cases  die  d^iree  of  his  responsi- 
bility will  be  different. 

'  Tct  Kc  ^  pan  h.  op.  K>  fir  M  it  relita  to  j  lad  4. 
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§  1767. 

In  order  to  constitute  a  ntgttitmm  gestit,  certain  requirements  Rcaain. 
must  be  complied  with,  in  whicli  consist  the  spirit  and  very  ofiblico 
soul  of  this  contract. 

In  the  first  place,  the  act  done  must  be  /ir  the  bentfit  of  the  Mot  be  ondn- 
dtminus  tugatiamm ;  for  if  this  be  not  the  object,  it  oecomes  a  pk"  ^r^ 
question  oFinjunr,  and  punishable  as  such.  jominui  dw>- 

In  the  secona  place,  it  must  be  undertaken  tvlthtut  bis  rtqtust}  tionm. 
for  be  it  otherwise,  then  it  is  no  longer  a  negttitrvm  gtstity  but  a  witkoat  kk 
manJattom,  rei»«*. 

In  the  third  f^ce,  it  must  be  gratuitous  on  the  part  of  the  Qnnitoadjr. 
gsslrr,  for  it  partakes  of  the  nature  of  a  mandate,  which  is 
gratuieous }  and  it  rs  clear,  that  if  the  person  expressly  authorized 
have  no  claim,  he  who  is  impliedly  so  cannot  be  in  a  more  favor- 
al^  position. 

In  die  fourth  place,  die  gestor  must  have  performed  the  ser-  Aniao  obn- 
nce,  tfniffu  obUgaiidii  for  if  the  act  be  done  anitiu  dmandt,  with  ***'^ 
respect  to  expenses  or  the  like,>  it  becomes  an  act  of  benevolence, 
orgift. 

In  die  fifdi  place,  the  gestor  must  have  had  reasonable  cause,  Sab  i^  ntifl- 
from  the  nature  of  the  service  rendered,  to  pnsumt  ratification  *""•"* 
on  the  pan  of  the  principal,  for  it  is  this  presumption  on  the  part 
of  the  gestor  which  is  necessary  to  hind  the  principal. 

Now  the  act  must  have  been  performed  for  the  benefit  oF  the  of  bcncdt. 
dominus,  but  should  this  turn  out  not  to  be  so,  then  it  is  a  matter 
of  invcstigadon  as  to  the  animus  of  the  gestor ;  and  upon  this 
point  being  established,  the  next  is,  as  to  whedier  any  damage 
has  accrued  or  not, — if  it  have,  then  the  question  must  be  reierred 
to  the  doctrine  of  the  culpa  to  ascertain  whether  the  gestor 
have  committed  any  laches, — but  even  if  this  be  proved,  it  is 
not  a  condttion  precedent  but  subsequent,  and  therefore  becomes  a 
question  of  damages  to  be  assessed  as  against  the  gestor. 

It  has  already  been  seen  that  the  gestor  must  perform  the  OfEonNtu. 
business  without  the  express  and  with  ^e  implied  consent  of  the 
person  for  whom  he  acts ;  this  is  evident,  for  if  he  can  and  do 
obtain  the  express  consent  of  his  principal,  the  contract  ceases 
to  be  one  negttifrum  gtttorum^  and  becomes  one  of  mandatum. 
Thus,  if  a  principal  ratify  a  suretyship  undertaken  on  his  behalf 
but  without  his  knowledge,  the  actia  mandati  lies  by  the  sureties 
after  payment  as  against  him.*  Subsequent  or  supervenient 
latification  by  the  pnncipal  after  the  terminadon  of  the  business 
to  be  performed,  however,  changes  nothing  in  the  matter  if  such 
radficadon  be  given  after  the  completion  of  the  business, — but  if 

'  P  },  5, 4J.  hoAoa  of  bonnM  tnMKted  in  tul  tnMnei 

*  ^-  S°i  I7<  (o  i  TUbnt,  Ven.  iibcT  d.      on  the  pecuUu  tfirit  of  the  Rooiu  law, 

Thcor.  d.  R.  IL  I0{  compue Gottl.  Hofe-     Oieaer,  iii5,  Na>  if.  p.  S99. 

ludsothidillecentof  - -'--     '-■---' 
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there  remain  aught  to  be  done,  so  that  the  ratification  work*  back- 
wards and  forwards,  the  contract  is  ailected  ab  initio,  and  becomes 
a  mandatum,'  twth  as  to  that  which  has  been  and  remains  to  be 
done. 
Of  cQuidcn-  The  contract  must  be  gratuitous,  for  if  it  be  otherwise  it  is  oat 

■i"^  a  gesdon  but  a  Utatie  cmaucth,  in  which  case  the  degree  of  culpa 

or  laches  will  be  different,  and  the  whole  contract  be  changed  as 
to  its  nature :  other  remedies  will  apply  to  cases  in  which  it  ts 
infringed,  and  different  and  other  obligations  arise  on  either  side. 
OfUuationto        This  intention  of  gratuitous  service  must  not  be  extended  so 
obligsK,  far  as  to  be  constnmile  into  a  gift, — in  other  words,  there  tmat 

be  a  g^ft  of  the  work  and  labour,  and  must  nat  be  a  gift  of  the 
expenses  incurred,  since  a  waiving  of  the  claim  for  mon^  out  of 
pocket  would  convert  the  contract  into  one  of  gift,  and  thereby 
change  the  veiy  nature  and  essence  of  it. 
OfHcmmp^  The  presumption  of  subsequent  consent  is  requiute  to  bind 
"™**''°^  the  principal.  This  presumption  will  not  lie  where  there  exists 
a  possibility,  or  at  least  a  facility,  on  the  part  of  the  gestor  of 
ascertaining  the  views  and  wishes  of  the  principal,  because  his 
not  doing  so  when  he  has  the  opportuninr  militates  against  the 
presumption,  that  the  principal  would  consider  the  act  as  done  for 
his  benefit,  and  itiviii  mgetia  nm  gtruntur ;   for  this  reason  the 

Ector  is  barred  from  the  recovery  of  his  outlay  in  such  case, 
ving  committed  a  laches  in  limint. 
OfnlwqMDt  Proculus  and  Julian'  are  at  issue  as  to  the  effect  of  the  sub- 
repiHiiatiini.  sequent  repudiation  of  the  principal ;  Justinian,*  however,  decided 
that  where  a  gestor  commences  the  business  of  a  principal  who 
learns  this  fact,  and  thereupon  disapproves  of  the  gesiioif,  but 
where  the  gestor  notwithstanding  continues  and  concludes  by  ter- 
minating the  business  to  the  advantage  of  the  principal,  die  gestor 
has  no  actio  ntgatiarum  gitterum  for  his  expenses :  this,  then, 
is  undoubtedly  so,  nevertheless  he  has  an  equitable  action  for  the 
repayment  of  such  ouday, — and  if  he  discondnue  on  learning  the 
disapproval  of  his  principal,  the  actie  utilii  suffices  to  recoon- 
pense  him  for  the  expense  incurred  up  to  the  period  of  such 
disavowal. 


§  1768. 
The  amount  of  neglect  necessary  to  make  the  ntgotitnim 
geitor  generally  li^le  is  thus  enunciated  by  Pomponius :  * — *'  Si 
ntgotia  ahtntis  et  ignorantis  gtras  et  culpam  et  ddmn  pr/ritart 
Jehtt.  Sed  Procului  interdum^  ail,  ttiam  cagum  prxttare  dibtre^ 
vtluti  si  novum  nigetium,  quad  nan  tit  solitui  abitm  facerty  tu 
ntmint  tjitt  geras^  veluti  vtnalti   novUiot  ttemenda^  vil  aliquam 

'C  1,  19,  141  Mnill,  ad  L.  ded*. 
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wtgttiuum  iHiiuiuia;  nam  it  quad  damnum  tx  ta  ri  stcutum 
Jutrilt  It  stjtutur,  lucrum  vert  abunttm ;  qutd  si  in  fuiiusdam 
harvM  factum  futrit^  in  quibusdam  damnum^  abiim  ampeniare 
lucrum  cum  damno  debet.  The  next  passage  applies  to  the 
degree  .  .  .  ^uo  cam  ad  exactissimam  dDigentiam  campellitur  red- 
itre  ratioaetn  nee  tuffitit  taJem  diligentiam  qiialis  luis  rebus  adhibere 
ulerety  tt  mado  altui  diligenttor  coaunodius  adminiitraturus  etiet 
megtiia.  The  que  casu  refers  to  the  performance  of  the  business 
utilittr,  or  with  advantage  to  the  principal,  whereby,  inasmuch 
as  a  mutual  obligation  and  remedy  arises,  there  will  be  a  more 
strict  construing  of  the  degree  of  neglect :  the  ground  here  is 
the  matua  utilitai  before  treated  of,*  where  Ulpian  says, — Cgu- 

tractus  quidem et  dolum  et  culfam  (recipiunt) 

maadatum item  datii  datit,  tutela  negotia  gesta  in  bis 

quidem  et  diligcntiam.  Here  three  of  the  six  obligations  arising, 
as  of  contnurt,  are  picked  out  and  designated  as  requiring  greater 
diligence  than  others  specified :  this,  uken  in  connection  with  the 
passage  in  the  Institutes,  is  a  pretty  clear  proof  of  the  inter- 
polattoD  of  the  in  bis  quidem  et  dthgeniiam  by  Trebonian,  and, 
taken  in  connection  with  the  Codex,  we  may  presume  Justinian's 
evident  intention  to  make  the  law  more  stringent  than  hitherto 
with  respect  to  this  contract,  indeed  at  to  the  three  contraas 
specially  designated. 

If  this  inference  be  correct,  we  must  allow  that  Justinian's 
commissioners  altered  the  responsibility  in  this  case  contrary  to 
d>e  better  reasoning ;  still,  such  is  clearly  the  law,  viz.,  that 
generally  very  great  diligence  is  required  in  the  contracts  of 
Ntgetienim  geitie^  Tutela^  and  Ditii  datia. 

The  heirs  of  a  gcstor  are,  however,  only  liable  in  case  of  gross  Liibi%oriMi» 
nedigeace,  i.  c,  culpa  /iffu  ;>  and  in  Other  cases,  where  both  benefit  fertnaiucU. 
and  damage  accrue  from  the  acts  of  the  gestor,  they  are  to  be  set  '"***  "*  '' 
off  against  and  to  be  allowed  to  compensate  for  each  other  pro 
tanto, — the  balance  on  one  or  the  other  side  in  &vor  of  loss  or 
profit  will  give  the  measure  of  damages,  if  any.* 

The  gestor  is  clearly  not  liable  for  the  result  of  caiui  as  a  GeMornot 
general  rule,  but  he  may  render  himself  so  by  special  contract,  or  luUc  fin  die 
6y  undertaking  business  for  which  he  is  not  capable,  and  which  ^^f'JSo^ 
he  has  not  been  in  the  habit  of  performing :'  thus,  for  instance,  h*  andertikci 
if  being  by  profession  a  lawyer,  he  should  attempt  to  cure  his  hdiuiu]  ^aa. 
principal's  horses  and  kill  them.     He  will  also  be  liable  for  damage 
&om  mere  accident,  by  undertaking  an   operation  fraught  with 
great  risque  and  peril.     Thus  he  would  clearly  be  liable  if  he 
bou^t  a  lottery  ticket  with  his  principal's  money,  and  it  turned 
up,  as  most  lottery  tickets  do,  a  blank. 

If  he  undertook  a  matter  involving  more  than  ordinary  risque, 

'4i5jo.Ii.op.  *C.*,i9,ii. 

'  P.  io.  '7,  »J-  •  I-  J.  »>.  4  '■ 

'C.«,  19, 17. 
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when  the  principal  was  notoriously  not  in  the  habit  of  tpeculztbg 
in  such  manner— as  if  he  insured  a  powder-mill. 

§1769. 
Now  the  first  case  is  to  be  compared  to  that  of  the  dtpoiittim 
'  miurabiU,  and  therefore  the  same  amount  of  blame  is  necessary 
to  make  the  gestor  liable  in  the  one  as  in  the  other  case  for  culpa 
lata,  or  gross  negligence,^  as  in  that  contract.     But  it  may  be 
aslccd  why   the   gestor,  under   such    circumstances,    shoula    be 
rendered  liable  for  anythmg  less  than  diilui  f    And  this  would 
be  a  lair  question ;  indeed  the  answer  must  in  a  ^eat  measure 
depend  upon  whether  there  were  absolutely  no  one  else   who 
would  have  assumed  the  business,  if  the  gestor  in  question  had 
not  done  so,  and  therefore  that,  inasmuch  as  a  loss  was   cer- 
tain in  one  case,   and  the  preventing  it   became   probable  by 
the  assumption  of  the  gestor  j  it  is  certainly  hard  that  he  shoula 
be  liable  for  anything  less  than  dolus — tbat   is,  so   lar   as   the 
boielit  of  the  princi^  is  concerned.      But  the   moral   obl^a- 
tion   of  dte   gestor  changes  the  case,  for   inasmuch   as  he  in 
effect  asserts,  that  he  undertakes  the  duty  of  the  principal,  he 
commits  a  moral  laches,  if  he  do  not  give  die  business  considerable 
attention, — indeed  in  this  point  of  view  he  ought  to  treat  it  as  his 
own,  and  this  will  perhaps  be  the  true  standard  ;  nevertheless,  as 
be  might  have  let  it  alone  altogcdicr,  and  as  persons  would  cer- 
tainly do  so  if  they  were  to  be  so  stricdy  treated,  the  opinion  is 
that  negotiorum  gcstores  under  such  circumstances  should  not  be 
too  harshly  handled,  and  made  responsible  for  gross  ne^igence 
only,  but  certainly  never  for  anything  beyond  otdinarr  ncg;lect. 
And  this  reason  is,  in  &ct,  assigned  in  the  Institutes  *  with  respect 
to  the  expediency  of  giving  a  remedy  where,  according  to  strict 
legal  logic,  none  could  be  had :  —  Idqut  (the  remedy]  utllitatii 
eauta  rteeptum  est,  ne  absentium,  que  subiiafeslinatiant  aacti,  nulH 
dtatandata    ntgetierum    starum    adminhtralimtt    penegrt  prtftrts 
tsunt  desertrentur  ntgotla,  qua  sane  nema  curaturut  ettet,  st  it  It 
quad  quit  imfendittit  nullam  habiturus  essit  actionem.      And  the 
pass^  then  goes  on  to   say  : — Sicut  autem  si  qui  utiliter  gttsit 
negetia-,  domlnum    babet    ohligatum    ntgttierum   gestarvm^  ita  tt 
(antra    isle   quoque  ttnetur,  ul   adminittratianis   rtddat   rattanim, 
^t  casu  ad  exactissimam  quisque  diligendam  eampellitur  rtdden 
ralianem,  nee  sufficil  talem  diltgentiam  adhibere,  qualis  suis  rebus 
adbibere  soltt  si  mado  alius  diligentior  (»)  commodius  adminiTtra~ 
iuras  tsset  negotia.     This  then  is,  in  feet,  the  pinch  of  the  case  :  tf 
another  more  careful  man  should  preSs  forward  to  do  it,'  and  who 
would  have  done  it  better.   And  here  it  is  important  to  remailc  dot 
the  expression  is  found  to  do  it  better — si  mods  alius    .... 
administraturus ;  not  simply  adfuisstt  or  extitistet-—ii  there  should 

'  C.  a,  19,  17.  '  I.  J,  iS,  ^1.  ■  Hopfhn,  <oin.  ^  937,  n.  t. 
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have  been  another  in  existence,  or  to  be  found — but  one  not  only 
prescDt,  but  readv  ai}d  willing  to  perfonn  the  duty  as  aforesaid, 
which  undoubtedly  makes  a  great  dil&rence.  In  such  case  the 
gestor  is  decidedly  answerable  for  dtltti  only,  if  no  better  man 
can  be  found  who  would  hare  done  it  better,  then,  at  most  for 
SOCK  shade  of  culpa  lata  only ;  and  it  is  here  to  be  remarked, 
that  the  expression  is  unprecisc  and  the  mood  conditional.  But 
ir  such  person  could  have  been  found,  as  aforesaid,  then  for  some 
shade  of  very  slight  neglect,  be  it  termed  Uvii,  levtor-,  or  Uvissima. 

We  now  come  to  the  second  case  propounded,  where  there  is  Second  cm. 
no  absolute  necessity,  but  where  the  gestor  undertakes  the  busi- 
ness with  the  intention  of  benchdng  the  principal. 

This  is  a  sort  of  middle  case,  and  it  must  be  presumed,  for  the  Intmrion  of 
sake  of  the  argument,  that  another  would  hare  assumed  the  bust-  '"^^  *'" 
ness  if  the  gestor  had  not  done  so,  and  that  the  gestor,  by  the  very  '      ^ 
ba  of  his  acting  for  the  profit  of  the  principal,  would  so  act  as  to 
ioiure  the  desired  result ;  if,  therefore,  he  do  not  succede,  his 
want  of  suctxss  must  be  first  attributed  to  inadvertence,  and  very 
dear  proof  of  culpability  must  be  adduced  :  thus,  it  is  difficult  to 
conceive  that  the  neglect  of  the  gestor  In  such  a  case  ought  to  be 
interpreted  very  hzrsnly ;  nevertheless  it  is  an  officious  meddling, 
and  therefore  a  medium  degree  of  n^lect  ought  to  render  such 
RCttw  liable, 

less  in  the  hope  of  reward,  ThinlcMe. 
terest  of  the  principal,  the  Expecarion  i^ 
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§   1770- 

The  nigatiarum  geitor  is  on  his  part  bound  to  perform  very 
diligently  the  duty  which  he  has  assumed,  xnd  to  consider  him- 
self merely  as  a  third  party  in  the  business,'  completing  whatever 
he  may  have  begun*  so  iar  as  it  is  right  and  legal  that  he  shouU 
do,*  accomplishing  also  all  incidental  acts  necessarily  appert^uog 
thereto.* 

He  must  render  an  account  by  way  of  inventory,  or  spedfioH 
tion  on  oath,  of  all  that  may  nave  passed  through  his  hands, 
together  with  accessions,  and  to  deliver  up  all  profits  and  fhiin 
which  may  have  accrued  or  have  been  neglected  to  be  gotten  in.* 

In  respect  of  interest,  he  must  pay  12  per  cent,  for  all  capital 
which  he  has  converted  to  his  own  purposes  secretly.^  But  if  be 
have  done  so  openly,  then  he  is  liable  for  the  usual  interest  onlv.' 
Has  he  neglected  to  get  in  the  interest,  he  becomes  liable  for  that 
pa3rable  for  delay ;'  but  he  pays  the  usual  local  interest  where  he 
has  neglected  to  put  moneys  out  properly."  Yet  he  is  whrflj" 
absolved  if  his  principal  himself  be  not  in  the  habit  of  putting  hu 
capital  out  to  interest." 

5  1771- 

ObGgitiani  of  The  dtminui  negotiorum  must  repay  the  gestor  all  his  expenses 
to'ef^tt^  with  interest,  hold  him  harmless  from  all  liabilities  undertakm 
and  bold  hum-  in  order  to  carry  out  the  objects  of  his  agency,"  and  iademm^ 
!•>•-  him  for  all  costs  in  cases  where  he  has  valitSy  ratified  his  adnuoii- 

tration." 

These  expenses  must  not  have  been  incurred  by  the  gestor  wiA 
a  view  to  gift,'* — a  presumption'*  to  which  effect,  however,  does 
not  lie  as  a  rule**  in  cases  of  voluntary  interference.'^  The  inter- 
ference, too,  must  neither  have  been  expressly  forbidden  by 
the  principal  legally  by  a  valid  prohibition  made  before  wtcncsscs 
or  in  writing  (no  notice  is  naturally  taken  of  an  illegal  or  invalid 
prohibition).*^  For  when  this  is  the  case,  he  is  only  in  a  posi- 
tion  to  exercise  his  right  of  retention  for  necessary  expenses  as 
a  possessor  mala  fidei.^ 
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§    1772. 

The  two  actions  which  belong  to  this  contract  are  the  actio  l 
ntfititnim  resttnim  dlrecta  and  centraria.     The  first  against  the  «*■?"■ 
gestor  and  his  heirs,  the  latter  against  the  dominus.  tjamo,  geuonun 

If  any  one  undertake  the  business  of  another,  either  directly  dineo, 
or  indinxtlv,   and   with   premeditation,  he   may  have   done   so  By  the  gator  j 
citner  in  bma  or  mala  fide  i  m  the  nrst  case  he  is  in  a  position  .jnniitu. 
to  brii^  an  action  for  the  repayment  of  his  necessary  and  bene- 
ficial expenses,  even    though  the    dependent    be    not    inriched 
ther^,i — but  if   the  advantage   which  would   otherwise  have 
accrued  by  the  gestion  has  not  accrued  through  the  &ult  of  the 
gator,*  or  the  defendent  be  a  minor,*  the  ac^on  will  not  lie. 

Wlien  the  gestor  acted  in  mala  fide^*  the  adit  ntgatiorum  CoDtmbbf 
gtsitntm  cmtraria'  lies  for  the  benefit  of  the  gestor,  but  only  so  ••"  B"*"- 
bi  as  le^rds  his  necessaiy  expenses,"  whether  such  there  be  or 

Now,  if  a  person  be  in  &ct  performing  his  own  buuness  in  Noacdoniin 
Ae  belief  that  he  is  doing  that  of  another,  he  has  no  reniedv  "'>'".*•« 
gainst  the  person  whose  business  he  erroneously  believes  himself  J^^^^  th 
to  have  been  performing," — althoueh  he  has  in  the  reverse  case,  own  buann. 
ra.,  if  he  have  been  performing  die  business  of  another  in  the  *^  *''™ 
bcfief  that  he  was  doing  his  own,  and  in  such  case  he  can  sue  as  ^"^t  „("' 
gESIor,  and  be  sued  in  an  actio  negotiomm  gejterum  cmtraria.^  uiother. 

If  die  gestor  managed  the  amurs  of  B,  erroneously  believing  Enor  u  to 
ditt  he  was  managing  those  of  A,  such  misconception  is  no  '''™'^*^ 
impediment  to  the  action, — nay,  more,  it  will  lie  against  the  latter  ^Ktion.      * 
if  he  ^uld  have  ratified  the  interference." 

If  die  gestor,  in  acting  intentionally  for  one  person,  incidentally  Actio  nciodor. 
fcaicfited   another,   he  has   his  actio   ntgoUanim   gestorum   utHit  <**• """'' 
'nst  this  latter,  but  only  in   subsidium  and  in   so  &r  as   the 
li  puty  is  actually  benented  thereby.'* 
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TTie  tuula  admnistratio^*  is  not  a  contract  by  ^eement  of  the  Tutetaidnuni*- 
panies,  but  a  duty  imposed  on  guardians  for  the  public  benefit ;  ""^ 
Ans  the  forlorn  condidon  of  orphans  more  particularly  demands 
dataome  one  should  replace  the  father  in  the  management  of  their 
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The  contnct  arising  out  of  this  dut^  is  an  implied  one  on  the 
part  of  the  guardian  to  duljr  and  faithfiill^  administer  his  ward's 
a£irs,'  and  on  the  part  of  the  ward  to  indemni^  the  euardian  all 
necessaiy  expenses  incurred  in  the  execution  of  his  office.*  This 
is  termed  an  obligation  quasi  ex  contractu,  whereof  the  Institutes 
gjve  this  explanation, —  Tutartt  qusqut^  qui  tuttLg  judich  tenentur, 
nm  preprit  ohligati  use  intilliguntitr :  nullum  enim  nigotium  into- 
tutorem  et  pupillum  contrahitur  :  std  quia  tani  non  *x  maUfitit 
tenentur,  quasi  ix  contractu  teneri  vidtntur^  the  obligadoD  tmng 
strictly^  neither  a  contract  nor  one  arising  out  of  an  injurjr,  is  held 
to  be  an  obligation  quasi  ex  contractu.  The  whole  doctrine  as 
it  applies  to  this  question,  as  well  as  the  conditions  under  which 
negligence  renders  the  administrator  of  a  pupill's  afiairs  liable,  is 
stated  at  length  in  a  former  part  of  this  work.* 


5  1774- 
The  actions  on  administration  arc  mutual.  As  against  the 
administrant  tutor,  it  is  directa  to  compell  him  to  wind  up  the 
accounts  and  deliver  his  statement,  giving  credit  for  interest ;  and 
as  by  the  tutor  against  his  former  ward,  it  is  cmtraria  for  indem- 
nification for  expenses  and  obligations  contracted  in  the  exercise 
of  his  office. 

§  1775. 

When  the  action  is  brought  against  the  tutor  himself,  ordi- 
nary laches  suffices  to  make  him  liable,* — but  when  gainst  the 
heirs,  then  nothing  under  gross  negligence  will  involve  them  in 
responsibility. 

The  actia  utilis  applies  also  to  the  curatarei^  and  when  insti- 
tuted by  the  ward  is  termed  actta  tutela  dtrtcta  utilis^ — and 
when  by  the  curator  against  the  ward  for  indemnification,  actit 
iutthe  cantraria  utilts.  This  action  is  termed  subsidlaria  when 
brought  against  the  public  authorities,  or  those  acting  under  them, 
for  maladministration. 

§  1776. 
The  adminittralia  hartditatis  arises  in  like  manner  neither  out 
of  a  proper  obligation  nor  out  of  an  injury,  and  is  therefore 
classed  among  quasi  contracts.  When  an  heritage  has  remained 
imdivided  in  the  possession  of  one  of  die  coheirs,  he  Js  under  the 
obligation  of  dividing  with  the  others, — of  restoring  the  due  share 
of  the  mean  profits,  lucrum  cemmunicort, — and  of  indemnifying, 
prt  rata,  on  account  of  any  damage  that  may  have  occurred  to 
the  inheritance  by  his  defatut,  damnum  pro  ratd  rtsarcirt.      On 
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die  other  band,  the  coheirs  mutt  repaj  him  nteabhr,  as  their 
■bares,  his  expenses,  and  such  sharings  of  profit,  of  ;Ioss,  and  of 
expenses,  are  termed  pntilatiants  ptrienales, 

§  1777- 
Thie  remedy  which  applies  in  this  case  is  the  actio  familia  Actio  bmiiiz 
htrciiamJa^  which  has  already  been   explained   at  length  in  a  htr^Kundic. 
tamer  part  of  this  worlc.*    The  foundation  of  it,  and  presump- 
u'oD  upon  which  it  procedes,  is  that  one  of  many  coheirs  has 
adminittered,  and  that  the  others  demand  their  shares. 

}I778. 

If  a  node  object  be  the  property  of  joint  owners,  although  Reliintiiirk 
it  have  himerto  been' in  die  possession  of  one  of  them,  who  has  "^j""""^ 
ikme  enjc^ed  the  profits  of  it,  be  is  bound  to  a  prastalit  per-  '     ""^ 
tmuUs  as  regards  the  odier  joint  owners, — and  they   in  like 
manner  to  him,  like  as  if  they  had  expressly  contracted.*    The 
sune  reason  is  given  in  the  Insdtutes,  for  this  being  an  obligation 
qnaii  ex  contractu. 

The  rights  which  are  vested  in  co-owners  are,  as  in  the  case 
of  tibe  cixinittratro  hareditath^  jura  in  n,— and  furthermore, 
jm  in  rt  siitgulari :  thus  both  the  administrator  and  those  who 
possess  in  common  resemble  each  other  very  nearly  with  respect 
tQ  the  nature  of  their  rights  and  obligations. 

5  1779- 
Cfmmiitia  hongnim  occurs  without  stcittas^  then  only  where  Commanlo 
ooosent  or  agreement  is  wanting,  as  in  the  case  of  an  estate  be-  i™""™!- 
In^g  to  co-heirs.     If  the  thing  cannot  be  conveniently  divided,  DiTimn  of 
die  whole  may  be  adjudged  to  one,  under  the  obligation  of  indemnify-  prop*^- 
ita  die  co-daimant  or  cuiimants  to  the  amount  of  his  or  their  share ; 
wEen,  however,  the  parties  cannot  agree  as  to  the  amount  of  such 
adeainification,  the  object  must  be  put  up  for  sale,' — or  if  it  be  divi- 
aUe,'  as  land  and  the  like,  the  greater  share  may  be  charged  with 
a  service  to  the  lesser,  ^lu  itineriiy  a<)ins  haurttndi^  etc.     Every 
dure  remains  as  a  warranty  for  the  tide  of  the  other  shares^  with- 
oot  special  agreement,  and  if  the  tide  to  any  part  be  evicted  or 
recovered,  a  new  division  must  be  come  to,  and  recompense  for  the 
loH  be  made.     It  is  competent  to  a  judge  to  order  the  evidences^ 
of  the  title  of  an  estate  in  common  to  he  delivered  to  the  custody  Ciutoiijr  oreri> 
of  Urn  who  has  die  largest  share,  the  other  parties  taking  autben-  i«i»«»«f«'"^ 
dc  copies,  with  covenant  to  produce  the  original    if  required. 
1^  however,  the  interest  of  each  party  be  equal,  the  dispute  may 
be  decided  by  lot  as  to  who  shall  have  custody  of  such  docu- 
nents  or  evidences  of  tide,  or  a  third  party  be  chosen  for  this 
perpose  by  majority  of  votes,  or  indeed  nominated  by  the  judge. 

»C.,.jfi.  ,4 
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§  1780. 
Of  ihc  culpa  in  The  degree  of  negligence  which  is  required  to  render  the 
wiT«**^'  **  possessor  of  a  thing  in  common  liable  with  respect  to  his  co- 
possessors,  is  the  same  as  in  partnerships,  because  the  relation 
of  the  parties  is  geocrally  umilor,  with  this  particular  difie- 
rcnce,  viK.,  ihxt  a  putnership  is  usually  contracted  expressly 
and  by  common  consent,  and  a  community  of  goods  tadtly 
and  without  cooseat,  of  which  a  l^acy  in  common  to  two 
persons  is  an  example ;  inasmuch,  however,  as  either  cut 
demand  the  dissolution  of  this  involuntary  partnership  and  the 
realization  of  his  share,  if  he  neglect  to  take  advantage  of  the 
option  the  law  aUows  him,  he  muse  be  held  to  be  tatioied  with 
his  parser,  who^  in  administering  the  common  property,  clearly 
administers  the  proper^  of  the  partner  u  his  own,  and  cannot 
be  held  UaUe  for  a  laches  so  long  as  he  is  reasonaUy  car^iL 

§  1781. 
Actio  de  com-  The  commutii  dnitdundo  judicium  was  introduced  to  remedy 
JJ^JIj^'"  the  insufficiency  of  the  actio  fro  tocle,  which  applies  rather  to 
prastatiantt  ptnonalis,  which  may  be  termed  contributions,  than 
to  the  division  of  the  object  itself.*  This  action  will,  however, 
lie  where  there  is  a  partnership  or  where  there  is  not,  but  it 
will  lie  where  the  actio  pre  sacto  will  not, — thus  both  lie  in  the 
case  of  an  object  bought  by  partners,  but  recourse  must  be  had 
to  the  cBitimuni  Mvidunda  judicium  in  the  case  of  one  thing  being 
bequeathed  to  two  persons. 

The  power  of  partition  is  given,  that  no  one  may  against  hii 
will  be  forced   to  continue  in   a  partnership,  or  community  of 
goods,  with  another. 
Ind&ccia  TTie  attio   cemmuni   dividuads   compels    panidan,   putting  an 

^H«»T  PIT-  end  to  the  community  of  interest*  if  the  possessor  desire  (he 
partition,  he  brings  his  action  for  expenses  against  his  co- 
paRners, — if  d»e  co-partners,  they  bring  liieirs  agamit  him  for  an 
account  (tf  profit,  loss,  and  expense. 

This  action  is  founded  partially  on  a  real  right,  ^/tix  in  re,  partly 
on  a  personal  right,_7iu  ad  rtm,-—itea(x  it  is  an  tutit  mixta. 

It  was  formerly  doubted  who  was  to  be  considered  the  atior  and 
who  ^bie  rtiu  in  the  actio  cemimmi  dividundoi  the  queaioa  was 
settled*  by  it  bebg  declared  that  in  diis,  as  well  as  in  the  acti$ 
finium  regundtnim  and  femilia  herdicunda^  he  was  to  be  oonsJdniDd 
the  plaintiff  who  brou^t  the  action  fw'  adjudtcium  provcautU 

I^ediadt  H^rtditata  aditto  it  an  act  by  which  the  .administrator  of  an 

estate  is  bound  quasi  ex  contractu  to  pay  all  l^acies  and  bequests 

in  trust,  but  not  the  creditors  of  the  deceased,  for  they  have 

a  direct  right  of  action  against  the  heirs  without  being  dnven  to 

'  P.  10,  J,  pr.  '  P- 10,  J ;  C.  1, 37.  -'  p.  10, 1, »,  %  I. 
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gnMud  tbcir  remedy  on  a  quasi  contract,  for  the  heir  and  the 
testator  are  one  and  die  same  penon,  and  all  obli^tions  attach- 
ing to  the  one  pass  over  to  the  other,  at  ultimate^  circuniicribed 
by  the  benefit  of  the  inventarjr  to  the  aneti  of  the  estate.   ' 

As  retpectt  third  parties,  co-heirs  Ibrm  one  person,  but  the  Wkmnnk 
propoition  in  which  die  co-heirs  are  called  upon  to  contribute  to  ^fj*'""-^*^ 
legacies  ta  one  of  importaace,  and  this  is  also  an  obligation  ^^i^^^. 
implied  bjr  their  acceptmg  the  inheritance,  but  it  b  a  moot  point 
as  to  ^  cases  in  which  they  are  to  contifliute  partimm  viriUtt 
and  in  which  hm-*£tariat.  Thus,  if  A  be  heir  of  -f,  B  of  4, 
and  C  of  100  aurd,  it  is  asked  if  A  pay  50,  B  50,  or  whether  A 
contrfi>ute  661-  and  B  33^  ?  Paulus  *  lays  it  down  that  the  co-heirs 
piy  accordine  to  th«r  hereditary  proportions.  Snt  a  cutis 
pertonis  htrtaitm  nonuHatim  UgatKm  itstt-,  shie  ab  omnibus  txeefti 
eU^m.  jftUieimuSy  Sabiiiut,  Qitiiiu  pro  luereditariis  partibus  titum 
m  Ugatum  dtiitum  aitmly  ^uia  b^rtditv  toi  obiigal,  Utm  tit 
am  onnes  hsrtdti  nam»antHT,  Poll^>oaius,*  however,  says, — 
&t  psrs  btrtdum  Homnata  tit  in  Uganda,  viriles  partes  b^rtJtt 
Mm  i  it  vtr§  omnes  h^rtditarias.  And  Neratiug, — Si  hsuedes 
nommatkn  enumeiati,  datt  quid  dmrniati  tunt,  pnpriut  at,  nt 
viriles  partes  dtbiant :  quia  perstaarum  intnntratu  htrne  efficium 
bairt,  ut  txaquantur  in  itgaU  prteitandt,  qui  si  oomiiutun  non 
ciseM  haircditarias  partes  dtbituri  aitnt.* 

These  conflicting  opinions  may  be  marshalled  thus  i'^  0|Juom  of  cbc 


Pasm). 

Kentiu). 

'A^^- 

P-%°.',it,SZ- 

P.  JO,  I,  iH 

tMam. 

. 

HcntditMobUpt. 

. 

Emnnendo  eiCquit 

Putct  f  irila.  ParMt  iliilct. 


r  QiiU  i 

1     pcnoiwwn  Lane 
fiuuhcredilBitHaUcit.         Deficit.  <     cSectun     hibct 


It,  Google 


IID  THB    ROMAN-  CIVIL    LAW. 

The  conflict  here  is  so  manifest  and  direct,  that  no  attempt 
can  be  made  to  reconcile  the  passages.*  The  usual  rule  in  such 
cases  is  to  prefer  the  It*  pmterior^  and  upon  this  ground  Pa^i 
senunlia  must  be  followed,  whose  opinion  in  the  present  case  it 
obviouslr  the  more  correct,  and  is  supported  by  three  very  cmh- 
nent  authorities. 
ConmcnMiy  od  In  the  present  case  we  find,  that  whether  a  l^acy  hat  been 
•**"•  left  to  be  deducted  from  certain  of  the  btiri  by  namty  or  froa 

ali  with  some  one  exception,  they  shall  be  assessed  in  proportion  to 
their  btreditaTj  ibarti ;  and  that  the  same  rule  holds  when  all  dK 
heirs  are  named  without  exception.  Secondly,  that  where  ituu 
of  the  heirs  are  named,  they  are  to  contribute  viriU  pertUiu— 
that  is  to  say,  dl  alike  without  reference  to  their  respective  pro- 
portions ;  but  where  all  are  named,  then  *n  rata  at  tbtir  tbirtt. 
Lastly,  that  if  the  heirs  be  enumerated,  they  pay  sbans  aUki 
(viritim),  because  the  enumeration  of  the  persons  has  the  eficct 
of  €(]ualizing  them  in  the  contribution  to  legacies,  but  that  th^ 
contnbuce  prepartionabiy  as  tbtir  sbarti  if  net  nanud. 
Acicmpt  at  la  In  SO  decided  a  case  oi  conflict  as  this  there  is  but  one  course  left 
"^"a-  open,  to  adopt  the  opinion  of  the  one  or  to  ignore  the  passages 

altogether  and  ai^e  from  analogy.'  a  Now,  in  the  distribution  of  Oie 
estate,  if  the  tesutor  have  mau  no  division,  all  the  heirs  instituted 
take  equal  shares  or  virile  portions,  i  If  all  be  named  biU  one,  he 
takes  the  residue  of  the  inheritance,  if  any.  c  If  more  than  one  be^so 
omitted,  they  share  such  reridue.  d  If  the  whole  inheritance  be 
assigned,  then  t]ie  betts  named  take  half  only  of  that  whkfa  was 
assigneto  them,  or  even  one-third*  only  if  the  amount  of  the  g)^oi* 
estate  render  it  necessary,  and  the  residue  accruing  by  such  diini- 
nution  is  the  portion  of  him  who  has  not  been  named.  /  If  the 
parution  have  not  exhausted  the  whole  estate,  then  the  vacant 

'  Tide  like  *"'"r''^  of  coatndictoij  h.  j  HDODiia  de  aact  ct  InlB}>Rt.  jnii^ 

piaigoi  P.  6,1,^^4)  P.  to,  i,}i,  ^«.  lib.  SjC  1,  qu.  li  Ctlnant  de  lOD&vct^ 

'  If,  hewCTS,  It  be  pitenE  ctuC  the  eida  c.  j  i  j  Cothmta,  peric  Kadem.  pt.   i, 

jurim  tpakof  a  law  snce  abngited,  or  qu.  ii,— pt^  i,  qu.  l;  Pnukhs  Cocn.  >d 

ilkfe  it  bj  waj  of  eiuiple,  or  if  in  injr  Pud.  Pimd).  n.  I4<*q.i  Shut,  exocit  I, 

otbami'tiiedilcrcpuKTCU  be  reuaaabljr  the*.  691  Hagemder  de  aBctar.  jnr.  d*.  et 

iccDuateilf(ir,aiKlieipliiiatloBought[opn>  cuu   c  Ji    Reinold  id   Menzr,   p.    114 

vail.     Tbe  rule  wMcn  prtfen  the  liter  li«  (edit,  de  1.  1711) )  Maariliw  de  libiii  jnr. 

appon  liiBfbt  Willi  ilaarditf,  ■•  Jutiiiian  aun.  the*.  14,  in  opuK.  p.  79 )  LnteiiM^ 

|«bliifaed  the   K(en  u  ■  whole  ^on  (he  amd.  fiueiu.  eien.  i,  tiiea.  i]|  AL  Ao. 

i6ih   DecA.D.    S53,  without    re&mce  Pagennecher,  benedict.  coUit.  6,  p.  74,  q.  { 

to   isdiTidual   lawi,   and  pioTidcd    lor    id  Eckhard,  hennineul  jni.  lib.  i,  c  i,  f  41- 

coming  mts  force  nn  the  joth  of  tlie  Bme  4j  {  Lam.  Aodr.  Hanberter,opuacp.)cN:^ 

month  J  It  therefore,  at  bcft,  nippoM*  an  k  tqq.  |  Puttmann,  probabil.  lib.  t,  c  j, 

error  on  the  part  of  the  compilen.     Tbe  et  la  mbcellan.  c.  13  ;  Koebler,  prvmia. 

cue  la  different  where  the  conflict  ii  between  ad  conitit.  AiJuuv,  p.  J 1 1  Ctitck,  Pud. 

the  PandecBandCi3dei,P.  1,4,4)  although  ■  l^.  313  p-i  Palendorf,  tOBi.  4,  ob^  I|4 

we  learn  Irom  Juniniia,  la  lu*  pre^e,  tlut  Mukeldef,  Lehrb.  del  H.  R.  R.  ToL  L  h  y6. 

all  pull  ofthe'bodyofihiiliw.aipubUihed  *  P.  iS,  5,  11, fe  13,  pi.i  Id.  1,^41 

b;  him,  an  reconcileible.     For  lathoridn,  Id,  g,%  ii;  Id.  lO)  Id.  17,4  3;  U.  18} 

•cc  Hiipfner,  ^  16,  n.  ] )  Thlb.  iibet  du  1. 1,  14,  ^  6,  ^  7,  ^  g  ;  id  Tbib.  Sjv^iki 

VerhiUtnin  der  dnidncD  TheiledaRijin.  P.  R.  %  ^71. 

Recht).  in  del  Civilitt.  Abhand.  Hcidlb.  *  A  dupondium,  or  tripondiuin,  it  nude, 

,!li4.  No.  vi.  j    Hubert,  Giph^.  eiplin,  — thalii,  the  iatefer  h  divided  into  S4tbi 

e^tiliot.  L.  L.  Cod.  pnctat  tpccial,  p.  66,  ot  36tlii,  f  1141,  h.  op. 
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part  accrues  to  the  heirs  instituted  proportionatdjr  to  their  shares 
{tn  here^taritt  pari*) ;  f  but  if  more  than  die  wbde  has  been 
disposed  of,  a  rateable  detfucdon  is  made  in  like  manner. 

Hence,  using  this  as  an  analof^,  we  collect,— That  all  contri- 
bute either  according  to  their  hereditary  shares,  or  which  is  the 
same  thing  (viVtrtm),  to  the  legacy  where  no  heritable  propor- 
tioDS  have  been  assigned,  because  the  shares  are  equal  \a)  but 
where  all]  have  received  assignments,  the  contributioa  is  fn  rata 
« thnr  thares. 

If  the  whole  or  more  than  the  whole  have  been  assigned  {*/) 
the  cootribuaon  will  be  rateably  as  the  accretion  or  decretion,  that 
»  rata  as  tbeir  shares, 

c  named  but  one,  and  if  some  be  named  and  some  not 
{h  c),  they  contribute  pr»  rata  as  their  sbarit. 

If  the  estate  is  divided  into  24  or  36  instead  of  12  (^,  then 
the  contribution  to  the  l^acy  will  still  be  pro  rata  as  the  shares, 
for  the  relative  proportions  are  the  same  though  individually  less. 
§  1784. 

It  is  not  a  little  difficult  to  understand  upon  what  principle  a  Attempt  it  1 
distinction  can  be  made,  for  it  would  rather  appear  that  the  faeirt,  »i<u><»  «f  tiu 
whether  they  have  distinct  proportions  assigned  to  them  or  not,  ^'™"'l- 
arc  all  constructively  trustees  for  the  payment  of  legacies,  and  only 
beirs  as  to  the  residue,  the  more  so  since  the  abolition  of  the  dis- 
tincdon  between  legacies  and  bequests  in  trust;*  consequently,  if 
the  Iwacics  be  paid  out  of  the  eoipus  of  the  estate,  and  the  residue 
iben  ifivided  according  to  the  ideal  propOTtions  stated,  or  equally  in 
de&dt  of  such,  the  result  will  be  a  pr»  rata  division,  and  as  legacies 
are  payable  next  after  debts,  it  is  clear  that  the  payment  must  be  pro 
net :  the  discrepancy  arises  from  the  introduction  of  passages  from 
ancient  jurists  into  die  Digest  without  the  context  which  precedes 
tbem,  for  by  the  M  law  there  was  a  great  difierence  whether  a  l^acy 
was  left  per  perceptionem,  fer  vindicatimtm,  per  damHatimtniy  and 
mendi  medc, — and  there  can  be  no  doubt,  from  the  expression  * 

of  Neratius,  datt  quad  damnati  sunt,  above  cited,  that  he  alludes  to 
a  species  of  legacy  recognized  to  be  governed  by  rules  diffnent 
from  dw  ethers  in  his  day.* 

Lastly,  in  order  to  efiectually  set  this  point  at  rest,  there  is  no 
test  so  conclusive  as  that  of  figures : — 

Let  the  estate  consist  of  i,oao  aurei,  Adduiitdctl 

Let  A  be  heir  of  600,  B  of  300,  C  of  100,  and  let  D  be  **"- 
le^ee  of  400.     If  viiile  portions  be  assessed,  then — 
A  will  pay  600  —  *^''  =  133^ 
B        „       300  —  •§»  =  i33i 
C       „      100  —  *^'>  =  133^ 

1,000  

D's  l^jacy         ,         . ,       400 

'  J  "«f  •"■  "^  'P-  3<»  »i44>  V  "S'»  h.  op- 

S  tijs,  h.  op. 
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C  would  have  to  p^  ^3^  -f  his  omt  abare  of  100,  which,  u 
no  one  is  bound  ultra  vtrtt  bert£tatu,  would  be  abciud,  on  the 
other  hand,  if  the  division  were  pro  rata,  every  too  auiei  wodd 
be  clearly  taxed  according  at  40  aurei*  ergo, — 

A  would  pay  240  mrei  on  bis  600 
B  „  120  „  300 
C        „  40         „         100 

D'l  legafy  m±  400  IV300 

Or,  in  other  words,  the  dividend  on  each  would  be  at  the  rate  of 
40  per  cent.    A  would  have  360,  B  t8o»  and  C  60  aurei  dear. 

5  1785. 

Atiw  hsndi-  The  action  that  accrues  out-  of  die  bareJtlatis  eMlk  a 
udt  idida.  termed  actio  perionalis  ex  iettanuato,  and  is  competent  to  legatee) 
and  heirs  bv  trust  for  the  purpose  of  obtaining  their  legacies  and 
bequests,  with  all  increments  and  interest,  from  the  date  of  die 
acceptance  of  the  trust  or  aditia^  and  widi  indemnity  for  that 
degree  of  laches  which  may  accrue  under  the  particular  drcom- 
stances  of  the  case. 

§  1786. 
lodtbid  foiutio       When  One  has  received  la  eiTor  a  turn  of  money  in  pay- 
uthcpajrnicntof  Q^^Qt  Qf    ^  j^  Dot  duc  in  lact,  it   is  termed   a  saiutia  n- 
JMti,^     To  create  the  obligation   to  restore   such  sum,  it  is 
necessary,  first.  That  a  sum  have  been  paid, — That  such  pay- 
ment was  not  due  ia  &ct, — That  it  was  made  in  consequence 
of  a  pardooable  misapprehension  of   the  state  of  tbe  case^— 
R«]uiKin«iiti     That  the  other  poi^  had  no  claim  even  by  natural  law.     A 
of  thii  contncc  Joubt  oT  etfor  must  ezisty  for  if  tbe  payment  have  been  made 
wittinfllv  it  anu>una  to  a  gif^■ — if,  on  the  contrary,  paid  uodfT 
doiditnu  curoumstances,  it  ia  recalli^ile,  fuati   cmtraxisum,  u 
though  an  agreement  to  this  effect  had  been  entered  into,  and  if 
taken  tt>  be  a  loan  having  affinity  to  a  tnuttiumy  whether  the 
receiver  believed  or  not  that  such  sum  was  due. 
DcdamooTltu-      Iq  order  to  confer  the  right  of  ttcovery  in  certain  exceptknal 
^^^^"^  cases,  it  must  be  a  question  4e  Jamna  vitanJoi  not  j^  lucn 
(aftanda — that  is,  the  payer  must  prove  generally  that  bis  pro- 
perty will  be  diminished,  out  it  will  however  not  suffice  that  be 
procede  with  a  view  of  increasing  it ;  thus,  if  a  son  pay  his 
father's  debt  under  a  mistaken  impression  of  his  liability  to  do  so, 
be  may  recover, — not  so,  however,  if  an  heir  pay  a  legacy  ^tb- 
out  deduction  of  the  blddian  fourth. 

'  P.  3. »».  6.  '  P.  50.  '7.  ij- 
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The  pat  question  of  how  &r  ipionuice  of  the  law  excuses  Tlic  quodon  of 
KWie'  on  the  fiddi  of  At  pass^  of  the  Codex,*  cum  quit  ;u>  "iiwfin  jurii 
tgnwans  inMifam  ptcuniam  tahtrit  cessat  rcpctitioi  per  igno-  ^^'ft„''tt' 
nntiam  ntm  fa/M  lantum,  rtpttitiantm    indehil'i  taiuti   ctmprtert  n<xiiaj<^tBim 
titi  nahim  tity  declare,  that  ignorance  of  the  law  is  no  excuse,  P*'''>  ■""  >"' 
dius  expressed  by  English  lawyers,  who  confessedly  procedc  on    ""' 
this  piiuciple,  igiunintitt  Ugis  ntminem  txatsaty  whereas  others,'  on 
the  dictum  of  Papixuan,*  hold  a  different  opinion,  c^terum  omnibus 
juris  tntxin  damnis  atmitauia  rti  ma  noa  nxet.    It  is  true  certain 
persons — minors,  prodigals,  and  madmen,'  for  instance,  acting  with- 
out the  authority  of  their  guardians,  and  we  may  add  soIdtets^-Kre 
;dlowed  U  be  ^notwU  of  the  law  ;  there  are,  however,  means  of  ■ 
rwnnraing  both,  by  laying  it  down  as  a  principle,  that  ignorance 
of  the  law  (for  there  ■■  no  doubt  in  cases  of  ignorance  of  facts) 
win  not  excuse  odier  than  the  privileged  persons  above  mentioned, 
but  that  an  error  as  to  its  application  to  the  particular  case  will, 
far  we  find  the  words,  jtu  ignerani,  ignorance  of  the  law — and 
jtrit  amr^  miscoaceptioa  of  me  law.  In  opposition.     Before  di»- 
cuni^  this  question  at  lengdi,  it  will  be  necessary  to  premise 
cocnn  fiudamenta!  principles." 

5  1787- 

To  recover  an  indtbitum  it  must  be  maturalittr  indtbilum,  ToauUcK' 
which  admits    of   three  variations  : — Indtbitum    naturaliter   tt  f""?'' 
amSttTy — Indebitian  naturalittr  dtbitum  eivilitery— or  Indtbitum  ;, 
dnSltr  indtbitum  naturaliter. 

^a  the  first  case,  the  indtbitum  aviSttr  tt  naturalittr  tale  Is  of  ii 
cou«e  Fccoverable,  for  thwe  is  adther  a  civil  nor  a  natural  obliga-  ■*»«'**i»" 
lian  to  par  a  debt  twice,  and  consequently  the  recovery  is  pro- 
tected by  die  cmdietit  indMtt. 

In  die  second  case,  where  an  indtbitum  naturalittr  has  been  ladeblcnm  mta 
fi^  ttviiittTy  the  debt  must  be  so  constituted  as  to  be  legally  J?^*^""* 
KOOTcrable  or  not, — if  the  latter,  the  cendictio  indebiii  will  not 
nly,  as  where  the  depositary  had  denied  a  depesitum  miierabilt, 
MO  had  consequently  suffered  eendemnatio  in  duplum  ;  butwhere 
an  action  lies,  the  cendictio  indtbiti  applies,  —  this  may  arise 
h  Ae  case  of  a  contract  obtained  bv  indmidation,  the  performance 
bf  whicb  is,  itricti  jurii,  compeDanle,  and  should  the  remedy  by 
ateiptU  metus  M,  Utat  1^  the  cendictio  indtbiti  wiD  hold  good, 

u  die  third  case,  if  the  natural  oblieation  be  such  as  have  no  ladebitum  dTit. 
naedy  in  law  for  breach,  and  be  wittingly  paid,  the  cendictio  will  ''"'  '"^'■i*""' 
■at  £e,  but  it  will  lie  where  such  remedy  attaches,  for  a  woman  """    ""' 
karii^  paid  a  surety-bond  may  recover,'  die  natural  law  in  this 

*  lbcldBn%  conlr.  L  S,  c  io6, — I.  lo,  FridE,  &m.  ie  Indeb.  tcA.  perig.  j.  c  id 

C  It  i  Caj.  ota.  L  J,  c  jg  j  DonsD.  com.  indeb.  cond.  imit. 
i-c  L  14,  c.  14)  Hoiin.  Kt.  1.  3,  tr.  3,         '  P.  11,  6,  t. 
fM«,qD.  jt  Bu«.0|ip.T.3,p.  14I.  'P.  It,  6,  xj. 

»  P.  I,  il,  10.  •  Vide  %  179J,  h.  op. 

■  Vian.  tp.  mL  I,  i,  c.  47  ;  Alb.  PUL 
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case  being  fiuperseded  by  the  civ3  lawj  but  \i  7i  filius  fam'tllat  i^aj 
money  borrowed,  he  cannot  sue  br  tandicth  indtbhi.  The  reason 
i)  this,  that  the  Roman  law,  although  it  does  not  confinn  all 
natural  obligations,  yet  it  does  not  revoke  them,  except  in  certain 
cases  as  above. 

5  1788. 

Tenu  opoD  The  teims  upon  which  the  recovery  of  a  claim  upcm  a  payment 

Tuo  ■*""  "b.   '**'^  °^  "S''^  ™*y  ^  allowed,  are  most  uncertain,  and  iar  from 
jlana^^       tatis&ctoiy. '     One  of  the  principal  authors  on  natural  obligations 
has  laid  down  substantively  the  following  four  broad  rules.* 
The  first  rule  is  :— 
The  Gm  nk.         If  the  law  feri>id  an  act,  or  declare  it  to  be  indispensibly  neces- 
saiy,  whatever  may  be  done  in  contravention  of  the  law  is  invalid. 
If  any  one  do  an  act  in  contravention  of  the  law,  paying  or  coi^ 
tributing  to  its  fulfillment  in  some  way,  a  eondictie  indthiti,  pro- 
perly so  termed,  takes  place,  in  so  lar  as  the  defendent  maj  fail  in 
putting  into  issue  his  d^m  arising  out  of  an  illegal  transaction  { 
it,  nevertheless,  is  not  a  general  consequence  that  reclamation  vriB 
be  commonly  allowed  in  such  prohibited  cases. 

The  cendictM  indthiti  presumes  a  payment  in  error ;  but  if  this 

be  not  the  case,  the  reclamation  cannot  be  had,  neither  will  the 

amdictio  liiu  causi  lie,  because  the  plaintiff  has  also  on  his  part 

acted  tortuously.* 

Inq«Ioai.  To  this  there  are  certain  exceptions.     Where  the  paver  had 

Fim  £i«cptiiw.  not  the  free  disposition  of  his  proper^  at  the  period  at  which  he 

made  the  payment.* 
Second  Eicfp-        If  ^  transaction  be  held  to  be  invalid,  lest  some  one  by 
^0^  craf^  representations  be  defrauded  of  that  which  rightfiillv  be- 

longs to  him,  iThus,  a  ^ft  exceedinfr  300  soUdi  is  recIaimaDle  if 
made  without  judicial  registration,^  The  rule  is  otherwise  when 
women  pay  that  due  upon  an  interceisio  wittingly,  and  not  erro- 
neously.' This  is  referable  to  the  peculiar  poUcy  of  legislatioa 
with  respect  to  the  intercession  of  women,  for  even  a  woman  can 
obligate  herself  by  an  act  injurious  to  herself,  if  the  injury  be 
patent ;  but  the  case  of  inttrcttsio  is  not  admissable  here,  because 
the  damage  is  uncertain  and  remote :  if,  therefore,  she  pay  that 
which  she  was  bound  to  pay  by  the  terms  of  her  surety  bond, 
knowing  that  she  could  not  have  been  sued  thereupon,  she  derives 
no  assistance  firom  equity  because  she  is  herself  in  dolo. 
Thirt  Eiccpdon  If  the  contract  be  prohibited  because,  upon  general  principles, 
that  which  b  given  or  paid  is  and  ought  to  remain  his  who  would 
divest  himself  thereof,— ras  when  a  person  concludes  an  extra- 

'  Hert.  dut.  it  cond.  einlHet  drfi.  ni-  >uctiHiQt«  tutI>^^  %  750,  h.  of.      If  pw- 

tunliter  ogatL.  ToL  i,  pt  ],  p.  94,  iq.  mued  l^n  m^oii^,  but  paid  afnrt  the 

■  Wdwr,  naL  Verbind.  (Datunl  obliga.  pirmenC  cannot  be  djiturbed. 
ti(>«),^75,  ct*q.  '  Hopfcei,  L  c  %  414. 

*K.  11,  7, 4].  *Vide^  t«tt,  h.  op. 

■  A  pu^llm  coobicti   ud   payt,   nne 
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judidal  contnct  respscting  an  ettate  legated  to  hitn  for  bit  future 

sustenance,  and  parts  with  die  property  in  such  legated  land. 

If  a  creditor  be  especiallf  dislilcetl  personally  by  tbe  legiElator  on  Fourtb  ncep- 
account  of  an  unfair  benefit  which  he  derives  from  a  transaction,  '''"'- 
inasmuch  u  it  is,  in  fact,  he  only  who  is  charged  with  a  tnns- 
grettico  of  the  law,  so  much  interest  as  has  been  paid  over  and 
aboTc  dttt  legal  rate  il  reclaltnable, — and  in  like  manner,  a  jnota 
A'rifjiveD  to  an  advocate.* 

Tbe  Rcorery  of  that  which  has  heeti  lott  at  play  is  a  special 
case.  Ml  the  ground  of  the  loser  haring  transgressed  the  law 
equ^  with  tbe  winner. 

In  uke  manner  tbe  special  exception  founded  on  the  opinion  of  Flftb  exccpdaa. 
Papiman,*  that  a  dn  given  in  consideration  of  an  iticestuout 
marriage  not  had,  is  recorerable. 

The  second  rule  is :—  Themonj  nit. 

If  the  law  have  utterly  deprived  an  oUigation  thitherto  binding 
of  its  operatiTe  poller,  and  the  debtor  nevertheless  have  paid  in 
cnor,  a  fndktk  iiuUbili  will  Me.  Thus,  when  a  debtor  has  for* 
feited  his  rights  by  private  violence.*  If  one  pay  a  debt  of  which 
be  has  been  absolved  by  a  judgment  in  all  respects  regular  and  ralid. 

The  third  rule  ts  : —  The  third  nU. 

In  transactirais  mituraily  permitted  and  not  chiillj  prohibited, 

but  to  which  die  civil  Iraislation  has  not  ^vcn  a  fully  operative 

e^t,  a  eondictia  epieral^  docs  not  lie  for  the  recovciy  of  that 

which  has  been  paid  for  performance;,  hence,  whatever  has  been 

paid  for  the  performance  of  a  pacttan  nudum  or  adjtctum^  whereby 

t  which  has  been  paid  on  the  obligation 

:Iainiable. 

ft  Mxortm  form  an   exception.      If  a 
and  then  revoke  it,  such  is  recoverable. 

Thi  fcoith  lule. 
1  in  the  case  of  a  natural  obligation, 
spects  operative  in  its  commencement, 
:h  has  been  impaired  by  the  civil  laws 
circumstances.  Take  the  case  of  pay- 
run  against  the  action,  or  of  the  pre- 
Kcuriu !  or  where  the  law  permits  the 
Dtract  otherwise  <^ligatory,  on  account 
renient  circumstances,  notwithstanding 
npulsion  does  not  allow  him  to  do  soA 

S  1789' 

amination  of  tbe  great  and  much-vcxad 

•  HSpher,  1.  c.  S  1040.    L.  Jolit,  de  -A 
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•  HSpfrxT,  1.  c-  Snji  ct  <rtdc  f  15s*, 

■•°ik.47je. 

•MSipiRMr,!.  c.Stai«. 
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Juestion  of  whctbcr  an  eiror  of  Uw  be  a  foundttioa  £>r  the  em- 
ictia  indthitl,  as  well  as  ui  error  of fofl. 
Xhe  gceat  jurist  Thibaut  appears  scarcely  to  have  made  up  bis 
mind  decisively  on  this  point.' 


In  htmbt  the 

IbundadoB  of 
tht  undietio 
indciati. 

Thibiufi 

The  ailment  of  Savigny*  dearly  ihcws  that  an  euor  of  \am 

SiTignr'a  tcftt-    is  no  ground  for  the  cmdtctia  indtbtti  t  and  this  is  petfecdy  con- 
"*'"■  siitent  with  the  views  of  the  En^ish  lawyer,  and  proves  that, 

by  whatsoever  process  enacted,  in  later  ages  the  ancient  fiction  fA 

the  law  being  obligatory  on  the  pattief  to  it  was  preserved,  fictton 

though  it  might  have  been. 
UfUMm  per  Now,  if  a  legacy  bave  been  imposed  upon  an  heir,  ptr  iamtu- 

duaiutiaaan,     tioMttOj  under  an  impossible  condition,  and  such  heir  has  never- 
*°°^'*'*-         thdc«  paid  it,  he  can  have  his  eanjietia  indtbtti ;  *  in  like  manner, 

where  the  price  of  a  commodity  is  left  to  be  fi^^  by  a  third 
Prtthmi  id  P>^>  <uid  the  purchaser  have  paid  slich  price.*  In  both  these 
uUtrinm  tcnii  caKj  the  validity  of  the  obligation  was  a  oiatter  of  controvcrty 
dkTbir  "^     ^'^^  ^^  ^  °^  Justinian,  and  therefore  can  hardly  be  adduced 

in  laimess  as  conclusive  in  fiivor  of  the  propoutioa,  trrtr  jwrit 

uaett^  under  his  legislation. 


§  1790. 

There  are  certain  cases  in  which  an  error  of  taw  is  itself 
generally  pardonable,  but  this  is  upon  the  ground  of  such  persons 
being  deficient  in  legal  status, — as,  (or  instance,  a  minor ;  and, 
in  like  manner,  a  woman  who  has  paid  a  iure^  bond  in  ignorance 
of  the  Stnatus  Coniullum  VtlUianum.* 

It  is  clear,  that  if  the  payee  have  in  any  way  originated  thf  emv, 
or  wittingly  promoted  it,  he  is  guiltv  of  a  deuis^  and  is  then 
obnoxious  to  a  condictio  Airtiva,  —  tnus,  furtum  fity  cum  fiM 
indebitos  nummas  iciins  aectterit .-'  and  here  it  becomes  immateiial 


caoablcb; 
ddldciKj  of 
Itlilmn*. 


indebitos  nummas  iciint  aectperit  .■'  and  here  it  becomes  inunateiul 
whether  it  be  an  trror  juris  or  irror  facti.  Savigny'  extends  thn 
to  the  indibita  cbligatio^  and  remarks,  that  if  he  have  no  cmdictit 
indibiti  under  such  circumstances,  he  has  clearly  a  dali  aetit. 
The  latter  being  the  better  and  usual  remedy,  he  would  doubdess 
prefer  it  to  that  learned  author's  doubtful  experiment. 

Pains  must  be  taken  to  understand  the  maxim  "  that  no  one 

must  enrich  himself  at  another's  expense,"  advanced  in  support  of 

'    the  admissabili^  of  the  trror  juris,  in  its  right  meaning,  with 

■hod.  i  1)1  Bnnn.  p.  41.4])  Wu-  idiiDtCbe  acknowledged  gemi  be  dUalen. 

(arew,  Pead.  i,  p.  loo-i.  Thihu^  whea  he  em,  and  dut  ii  bm 

■Sjrit.  d.  heat..R.  R.  toL  j,  app.  rS.  often,  em  m  the  «de  ^pnnutial  bk- 

i  xm.  p.  447.    The  trail  wa*iiiae«.  Hi.  dactntM.    r.  Setitny'i  wofk  hae  bo  index. 

nKneai,  uil  ncemte  nphklkil  ^ccnktiBn  *  Gaiiu,  j,  f  yt. 

of  thk  authot,  icDdcn  him  dicaome  to  *  Id.  ^  14a. 

penae  end  danfenMi  to  confide  in;  itja,  *  P.  lltfiTtli  P'50|  >7|K><i  Mflbla^ 

theicfint,  inaprndenc  to  ncoDniEDd  bin  (o  bnuh,  p.  417. 

the   aorice,  whoie  limited   scnenl   lent  ■  P,  t],  1,  it. 

knovkdn  mt|hl    be    led    ewij    by  hia  '  L  c  p.  4fo. 

ideilitj,  or  wearied  bj  hit  Terbiifc,  willumt  *  P>  ■9>  ',  5t  ^  ■  t  P-  S|  >4t  J^i  F^- 
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rdmnce  to  this  quettton.  tince  its  api^ication,  if  not  properljr  impauUt  fmi 
restricted,  would  l«ul  to  uie  annihilation  of  all  tnde  and  com-  "n'i'ti- 
merce,  b^  annulling  eveiy  bargain  which  the  one  party  had  made 
improvidently  or  through  gross  ignorance  of  Iris  business ;   this 
maxim  can  therefore  be  appued  only  where  there  it  imputable  legj 
presumption  of  fraud,  as  in  the  case  of  a  lesion  above  the  half.' 

It  if  urged,  bjr  those  who  would  admit  an  error  of  law,  that  Tht  dnpia  . 
in  die  title  <U  cmidiciimu  tnjtbitiy  "  eiror"  is  slmpijr  mentioned  «»?«™ «™ 
widiout  any  qualification  as  to  whether  an  error  of  &ct  or  of  law  ^^  j^"  " 
be  meant,  and,  at  all  events,  without  the  express  exclusion  of  thb 
IjUter;  but  it  may  be  answered,  that  it  i»  unnecessary  to  exf^n  Rcpetjdon  ofa 

■  the  nature  of  this  error  in  every  sentence,  and  that  it  is  sufficient  («™i  principle 
that  tlie  principle    be   enuiKtated  in  certain  places,  for   which  ^hirdt^ui" 
die  title  dc  JMrii  tt  facti  igrurantia,*  is  one  of  the  most  fitting.  ioMDu. 
Thus  the  doctrine  of  duress  and  coerdon  is  laid  down,  once  for 
sD,  to  be  such   fear  only  as  arises  from  some  great  til,  not  the 
tiinidi^  of  an  effeminate  mlod,'  and  is  not  defined  afircsh  in  every 
case  in  which  it  occurs. 

It  b  assened  that  the  existence  of  error  is  in  truth  only 
reqmred  in  the  anJictii  to  retell  the  presumption  of  gift, 
eufia  ptr  trrsrtm  dttti  repetttu  at,  tjut  mtnlta  dati  donatia  esl^. 

.  but  such  an  intention  exists  as  tittle  in  error*  of  law  as  of  feet. 
The  real  reason  is,  that  the  assertion  of  ^ft  is  the  easiest  way  of 
accounting  for  the  payment  of  money  not  due.  Hereupon 
de  Ssvigoy  remarks,— It  does  not  fiJlow  nence  that  this  is  the  only  Error  obm  be 

rnd,-and  that  in  defcult- thereof  the  converse  must  obtain,  ft** from bUme. 
[he  contrary,  every  application  of  the  condiction  requires  a 
positive  basis,  uiis  lies  in  the  error,  but  the  error  must  without 
OKeptiDn,  in  order  to  be  operative,  be  fice  firom  the  imputation 
of  Uame ;  consequently  it  canitot,  inter  alia,  be  an  error  of  law. 

4  179*' 

We  now  come-  to  the  passages  in  die  Codex  which   appear  ftattsa  in  the 
conclusively   to  decide  this  question, — Cum   quit  jus    ignorans  p**"  "wrfct- 
inMitam  petuitiam  uhtrit  cessat'  repetitio.       Ptr  t^orantiam  ioni««'«f6«. 
enin   £icti  tantum.,  repetitioncm   indebttr   toluti    ampettrt   tibi 
Kttm  at.* 

Si  ...  .  indtbitam  errore  &cti,  olet  materiam  spospondisse 
....  animadvtrttrit  ....  cendictntu  audittfi 

Error  fecti,  tttcdmn  finito  ntgttie  ntmini  ntcit.^ 

St  ftr  ignorantiam  &cti  itm  dtbttam  quantitattm  pra  alio  sohisti 
....  rtilitui  ti  agtnte  provtdtbit.' 

'  P-    IJ,   i,    i4i    P.    50,  iT.«o<;  f-l  P-  1>.  '.47!  P-4'.+.7.4>i  *". 

HaUcBbnich,  p.  417.  46, 1,  I*. 

*  F-  II,  6,  Mwm,  tt  ipediliter,  o,  pt.  *  C.  1,  il,  10. 

'P.4.i,5Vt  •Ci,»»,6. 

f-So.>7>iJi  H.  gi(  P.  39.  5.  »9.  'Ci,  it,7.                   •C.4,j,(. 
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FUti  tammittim  tw/  Itgattim  indtUtum  per  errorcm  bi»  solMuin> 
rtpfti  pasity  txpltrati  jwis  *tt,^ 

ObjectbatiM        To  thow  pasMges  it  it  objected  that  the^  arc  portions  of 

S^o'^Sm   """P'*!*  ^'  "*  "*  ignorant  of  the  context,  and   nay  t»n- 
^'  seqiiently  luppote  the/  ap[di«d  to  particular  or  exceptional  case*. 

CoaJamioa.  Now  this  ai^jument  would  apply  to  all  retci^tt  whatever,  beaido 
thete  excerpts  as  they  arc  introduced  must  be  intended  to  be  gene- 
rally applicdile,  otherwise  no  audtority  can  be  attached  to  any 
•udi  fr^mcnts  i  moreover,  thqr  are  introduced  under  a  particokr 
title,  to  which  «t  least  tbey  must  be  intended  to  ^ply  throi^iout 
MonoTcr,  when  the.  rescnpt  i*  intended  to  have  a  limited  ^ect, 
it  is  clearly  stated,  u  in  the  case  of  the  non-recoveir  of  the  filcidian 
fourth  ;  when  a  genenl  principle  is  enunciated  in  a  rescript, 
we  often  find  i/£f  f^ri  rttcripti  gtturalit  ut  i*  and  this  is  to  be 
understood  of  all  rescripts  introduced  into  the  Codex,  where  they 
are  not  expressly  rutrictcd  to  a  particular  case ;  of  this  we  have 
the  following  instance. 

FikidUs  foofth      Whoso  neglects  to  retain  his  bkidian  fourth  cannot  recover  it 

"  '"'     c9mJi€titHt  indekiti.*     Paulus    bcgbs    by  enunciating  a  general 

'  proposition,  and  then  follows  the  exception,  ^uid  ri  ida  ptr  rtp4- 

titioHem  ejus  petunia  hahttt  crtdunt^  quad  tmptritia  iapsi  Ugh  fal- 

tiditt  beneficU  uti  nm  iimt  .*    sciani  ignorantiam   bcti  noa  juris 

prodesse  :   nee  ttultit  laltre  tucswri  sei  errantihis. 

In  diis  pass;^,  the  mmtion  of  the  Jakidian  foufth  is  purely  gra-  , 
tuitous,  b<KUuse  the  error  <^  iact  is  admitted  to  justify  recovery — in 
this  case,  therefore,  we  know  the  context  i  an  exccpdoa  it  can- 
not be,  for  then  it  would  amount  to  the  general  propositicm, 
that  an  error  in  law  is  aiwaji  a  bafis  of  the  condictio,.and  an 
error  in  fact  only  when  expressly  stated,  n^ich  is  manife^ly 
untrue. 

upMm  iado         IndeUt9  Itgato,  licet  per  enorem  juris  a  minart  iihta,  repeti-. 

binun  bjr  >         tioncm  ei  4ecerni,  ri   ntedtim  temtufy  qua  rettitutistut  tritmitw 

BUBor  not  COD*  -r  ■..■■.. 

dUble  after       auxilium,  excellent,  raltenit  tit.' 

penodofnul*        Here  an  error  of  law  is  expressly  excepted  in  the  case  of  a 

tutkMi  cx^nd.     Qiiaor  obviously  upon  the  ground  of  the  general  fiivor  shewn  to 

that  class  %  hut  a  restrictive  condition  is  atued, — he  is  required  Co 

sue  within  the  time  generally  appointed  for  restitutioas  on  the  plea 

of  minority. 

§  *793- 

Vnimifim         Those  who  support  rtie  opposite  optnioa,  jurii  emrtm  nutre^ 
Iv^t^    rely  upon  the  foUowing  passages. 

masBrinaUe.            ■  C.  4,  $,  7.  /nb    tbc    pninikr   chcmMCuut    with 

*Mnliledl)nlcli,p.  4*7-4]i.  which  thijr  wa«  Kcidenlilly  iscoaibcred. 

■  *,  Sit.  Sfit.  d.  Hcdc  R.  R.  i.  c  p.  4(7  *  C  6,  50,  9,  ^  j. 

and  ^  14,  n.  k.  tiyi  wiA  jiuticc,  tbat  tli*  *  C  *,  33,  s. 

Ronuna  wall  knew  how  to  tnM  reacripti,  *  I*-  ]^  4t  i|  pi- 

M  aa  to  lepanec  thepiioeipla  they  oiuacuted 
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A  tettameiwaiy  heif  imiat  give  the  legatees  Kcuritr  £»-  the  pay-  Cutdo  ladeUu 
■nest  of  levies :  from  this  obllgztioii  the  testator  ntnuelf  cotm  ^  ^n*'^ 
not  abttjve  him  previously  to  the  rescript  of  Aureliui.>  Now  it* 
a  beir  had  nevcctholess  given  accuritjr  j  if  he  knew  nothing  of  the 
CQOtiiiry  disposition  in  the  testanwot.  he  coul^  datlj  wita  the 
boiefit  of  the  sandieth  iad^ti  to  aanul  It  ^  liut  how  if  he  should, 
from  an  enor  in  his  law,  have  held  this  rescrijit  ta  be  iatqicntivc,  ^od 
io  have  committed  an  trrtr  juriu  Ulp«n  *ayt,^*(i«  Unun 
imijpuaidj  dixtrit^,  tatitdatuinm  tandUi  potie. 

Dg  Mv^jr*  explains  this,  h;  statii^  that  Uiis  rescript  was, 
stricdjr  ipcakiiig,  no  Uw,  although  admitted  into  the  StmMstriay 
and  fouooed  on  the  practical  oecessitv,  that  it  might  be  tbercfiHe 
coosideied  as  law  only  so  £u-  as  to  give  the  pr^tor  the  discredoo 
of  oveiiookii^  an  excusable  error  of  law,  btnign*  quit  dunrit^  and 
graDting  the  tondictit  nevertheless. 

Error  tjus  qui  it  municiftm  aut  coletum  txtttimeni.  nutaira  Cue  of  the 
fin/itf /Mir^^urvffl  ^emuiV,  defensionem  jura  non  exdudit.*  This  ^'b^"" 
maybejust  as  wdlanerrorof  &ct.  .  ^gCpT" 

Ptn^wdui  quaqut  rtftrt  lib.  xxviii.      Oim  quiJam  bjtra  regaiiu  chil  banhu. 
auty/ratrii  filia  (omphtrit ru  dart  ta  atndittau  "  ut  si  sine  hbefis  *^^^  °'' 
decKiiiset  restitueret  eas  hasredi,"  tt  hat  dtfitncta  bartdt^  hartdi  ^nom  cd  bdi. 
tfusfoviytt  "sc  restitutunun."  Arittuum putasst in inUgrum rtUi~ 
tiunjaat.    Std  tt  iUttd  Pomfmlus  adjtcity  qued  patnit  inetrli  condici 
bsK  caudo  ttiam  a  majart :  nou  tnim  ipitjwty  itdptr  andictieuttn 
mmiou  ut.*  ' 

Ulman  here  says  in  effect  that  women  in  his  time  were  pri>- 
tcctea  by  the  contfiction,  even  after  their  majori^,  because  in  his 
time  women  were  excepted  from  the  general  rule,  and  were  there- 
fare  not  answerable  &r  errors  of  Uw>"  Or  the  error  may  have 
been  one  of  &ct. 

St  nit  strvwR  ctrti  ntminis^  aut  quandam  telidanm  quantitattin^  Two  ihinp  left 
w/  ^am  rtm  ftrnaisirit  t   tt  aiin  Uctniia  (ti)  fuirat  unum  ex  hit  ^f^'J^ 
sthmda  libtrari^  ulnimqutj   per    ignorantiam  dependent :   dubi~  jinnt  la  cm. 
tahuwj  tujui  rti  darttur  a  Itgibut  ti  repetitio,  utrumnt  ttrv't 
tt  uirum  itipulatar^  a»  promiiw  habeat  hujiu  rti 


fiuuUet^m  f  Et  XllpianuSt  quidem  tltctimtm  ti  pr^statf  qui 
mnoHfitt  ecupity  ut  fw  riddaty  quad  tibi  platutrity  it  tam  Mar- 
aliamy  fuoM  Ctitum  tthi  cs>uana«tis  rtftrt.  Papinianus  auttm 
ipay  qut  utnimqtu  ptrsahily  tUetieium  denat :  qui  tt  axttquam 
dtpMdeti   ipiam  babtt   tkctimtmy  quod  vtUt  prMtarty  tt  etgus 

'  P.  ■,  14,  46 )  C.  6r  54(  ■  I  T,  Sm,  Pmi4^  161.  t%,  p,  >4,(,  tbt  it  n  *  v«fiU 

).c^u«a>>i>*dnitudislDtheSaBcttiia  uc^on  togpAoJd  ue  n/fau  vn^U)-, 

D.  Av^D*.  ■  P.  50,  I,  If,  %  Id. 

*Lc.9i,46a,4  a^tcit.    OtfaetjnriM  'P.  4,  a,  i(,^s. 

•4qit  adw  gpb»rtBMi  O^iidu^  cff,  *Ia  Hcli  em  mmiu  mmX  \t  ml  tat 

i*.  I4]*>  i*^  *poi>  t^  wullnoi  of  the  nmAw, — 1  leading  (ettified  bjr  « 


mikn  no  difleiekcc  { fflnckf 
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ttuttntitt  sublimissimum  ttilem  aJdueil  Sahnum  JuBanum  tttnaue 
auctotitatit  hemmem^  etprteterii  tdieti  (ptrpehti)  ardinaterem. 
Nfiii  hac  decidentiiiij,  jKliani  rt  Papiniant  itnttntta  float,  ut 
ipie  bahtat  tUctionfM  ricipithdiy  qui  tt  daudi  babuit. 

Here  one  of  two  thin^  has  been  promised  altematirdjr,  and  bf 
ft  mistake  both  have  been  ddirered.  Now  here  there  b  no  doubt 
th;U  one  can  be  demanded  back,  but  the  right  of  idection  is  doubtfiiL' 
Justinian  gave  the  right  of  choice  to  the  reclaimant  debtor.  It  it 
here  not  indispensable  to  suppose  an  error  in  law ;  the  contents  or 
interpretation  of  the  stipulation  might  have  been  6pen  to  questJoa^ 
especially  if  the  fulfilment  of  the  condition  depended  upon  the  heir 
and  not  on  the  original  debtor,  Dc  Satignj  vcry^  naturaDjr  thinks 
it  impossible  that  when  so  many  jurists  were  discusung  the  c<d- 
lateral  point  not  one  should  have  trlought  the  prindpal  one  wonb 
mentioning,  if  there  had  been  any  error  in  law  as  to  the  nature  of 
the  alternative  obligadon. 

Si  quid  auttm  indtbitum  per  errorem  solvuitts  publicanus  accepit, 
retro  eum  rcstituere  oportere  Divi  Severui  etAntaninui  rtseripitniHt.^ 
Here  the  onus  appears,  by  the  word  acetpit,  to  be  thrown  on  the 
tax-collector,  for  otherwise  it  would  be  /( quit  publicam  ptr  tmrtm 
indtbitum  sihit.  The  tax-collector  is  bound  to  know  the  law 
under  which  he  acts,  consequently  a  dolus  is  imputable  to  him,  if 
he  receive  more  dian  is  due,  or  that  iriiich  is  not  due, — and  in  such 
case  the  payer  is  not  responsiMe  for  an  error  of  law  ;  but,  on  the 
other  hand,  it  mscf  be  a  mere  error  in  &ct,  by  a  mistake  in  the 
weight  or  measure  ■of  the  objects.* 

^ute  fidti  cBmrnUsa  morims  Ubertit  viri  dthuity  ttnmdem  tr^- 
ditrum  suit  quequt  librrtis  Jruttum  riliquit ;  juris  ignoratione  Upsi, 
qui  petere  pradia  tx  martti  ttttemtnta  dtbuerunt^  secundum  fldei 
cammiiium  inter  ctsttrts  Unga  Itmbert  perciperunt ;  nm  idea  per- 
rniptum  vidtri  petitianem  priaris  fidti  tamimisi  censtiut.*.  This  is 
a  unilateral  transaction,  not  obligatory  by  its  very  form,  in  wUcfa 
no  condition  is  needed. 

Si  filia  nupta^  qua  dettm  cmftrr*  dtbuit  ptr  errorem  cabmrtdiam 
ita  cavit :  **  ut  quod  a  marito  recuperasiet  pro  partibus  hzredi- 
tariis  solveret."  ^bil  eminus  arbitrium  familix  berdsnmeUs  tie 
trhitraturmn  Papinianum  seribity  ut  ttiam  si  cenitanti  matrirunit 
ipsa  dian  suum  abierit^  canfiratur  das:  nam  impcrttia  (inquit) 
cohxxeiuia  Jurisdictianii  finnam  mutart  nan  patuit.* 

Here  no  error  in  law  is  even  charged  i  m  other  respects  the 
remedy  by  condiction  is  not  required,  on  account  of  the  unilateral, 
and  consequently  non-oUi^toty,  nature  of  the  case.  . 

Omamentorum  apptllattont  vtttim  mulittrtm  nan  centiners  Hte 
errorem  hfcredis  jus  miitasK  r*'piindi.^ 

This  is  a  question  of  interpretation,  which  therefore  partakes  of 

'P-J9.4.>«.  I  "4-  •  P.  10,  »,  lo,  pr. 

>P.3i.s,T9.  * 
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ibe  fluufc  of  a  tact. .  It  ins^  b«  thu  tbe  enor  of  the  heir  majt  lead 
to  a  deUveiy  or  'a  unilateral  declaration  only,  which  wmdd.  Dot 
be  obligatory,  and  therefore  haye  needed  no  tandUtia  indtbiti. 

Tliere  ii  another  passage,^  too  long  to  set  out  in  this  place,  in 
which  the  question  upon  which  the  decision  \s  given,  the. error 
touches  not  the  rule  of  law,  but  tbe  subtumptio  facti,  and  par- 
tikes,  for  this  reason,  of  the  nature  of  ui  errvr  facti.   . 

There  are  two  laws  in  die  coipu*  juris  which  require  auntion  Twociceticioiui 
bofore  quitting  this  subject,  on  account  Of  this  peculiarity.     The  ^^^  J^^ 
fint  is,  where  a  debt  is  paid  before  dqe,  no  etmelictio  indtbiti  lies."  ti^^  "^^t^- 
Aad  the  second,  that  when  a  perso;i  pays  in  error  a  debt  not  due,  Tlie  fint  oT  ■ 
in  any  of  those  cases  where  a  npe  of  double  the  amount  is  imposed  ^''"  p*'''  ^*^* 
ai  an  tnlemnity,  ubi  lit  inficiands  ereicit,  no  candictio  lies.*    Thus^  xhi  Kumi  tfa 
whoco  denies   a  dtpctitum   mistrahiif   may  be   sued   in   dupluitti  cMtofamm- 
now,  if  such  a  dtptiitum  be  demanded,  and  the  alleged  depositatr  V"!^- 
aumot  oli  to  mind  his  havingi  rcoeived  it,  but  after  having  paid, 
■pofl  the  repwsoitation  of  tbe  supposed  depositaiy,  nevertheless 
End  that  he  in  fact  never  recdv«t  any  sudi  deposit,  he  has  no 
ranedy  by  tondictia. 

The  supposition  upon  which  diig  apparent  injastice  is  supported  To  mM  tbe 
if,  that  the  depositor  bis  his  aetie  in  duplum  for  the  denial  of  such  ''"P''  f^ 
deposit,  and  the  depositaiy,  in  ord^  to  save -himself  from  such 
CDBifqucaect,  CMBprmnitcs  the  action  by  payment  of  the  simple 
nhie,*  aniaw  trantigtudi ;  for  the .  tMidietio  indtbiti,  founded  on 
the  allegation  of  cnor  respecting  the  existence  of  a  debt,  is  inopera- 
tive warn  a  compromise  has  taken'  place. 

S  1794-  .    , 

The  error  in  bet,  which  is  always  die  basij  of  the  emdieiie  Oowprebindi 
iadeUtiy  is  taken  as  existing,  the  proof  of'  tbe  negative  is  therefore  i*"*""?  IJ*"  o" 
dmnrn  on  the  receiver ;  but,  on  the  contrary,  the  existence  of    ,  '*«*""■ 
oron  of  kw,   which   we   have  seen   are   only   admissable  in 
puticnlir  exceptional  cases,  is  not  taken  for  granted.     Thus,  he 
who  lias  a  possessoiT  title  in  virtue  of  usucapion,  is  not  required  Uranpta. 
ta  ]KOve  the  error  of  fact  which  may  be  consistent  with  his  hn^ 
JUa  titxhit,     la  like  manner,  the  expiry  of  the  ttntput  agnitifnis  BMumm  jof 
b^int  to  run  from  the  day  on  which  the  bonorum  totsesMr  has  'ca><>- 
been  proved  to  have  had  the  first  knowledge  of  the  dtlatiefi 

If  the  existence  of  the  debt  be  a  matter  of  doubt,  the  reclaimant  t>aBbtfid  ma. 
is  cencrally  bound  to  prove  the  non-existence  of  the  debt ;  hence  itiirtliuiof  pmof 
inodentativ  the  mistake  out.  of  which  the  error  arose,  not  on  ^^" 
account  of  the  general  nature  of  the  error,  but,  on  the  contrarr, 
by  reavon  of  die  peculiar'  'drcunutances  of  the  (ase,^  qid  ntm 

'P.  iStC,!!.  *  p.  is,  j,  aSt  f-  f  »• 

t  *  Ihffatr,  1.  (.  4  7^  *  1^  ^T.  L  c.  Td.  3,  app.  TuL  iiat. 

'C.t,s,4.;l4,mt,i7.    .  p.46e. 

'Viiw.Con.ini.  1,  it.  tr-  'P.  ii,  j,  ij,  pr. 
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uhnt  aMtipum-'ita  rtit^mu  tti,  6t  JMit  tuai  pecumai  jactrt^a 

indehitat  tffk»iet    ,     ,     .     ,     it  itUt  ernm,   qui  dicit  indtbitat 

sslviiti-,  (mtptiH  ad  pnAatttmei,  quod  prt  dolum  aatpientis ;  «1 

diquain  jastam  ignontntue'csumm  indehitum  ab  ea  uhtam. 

Id  the  eiccpted       In  die  cxcept«l  cues  of  minors,  women,  soldiera,  peasantt,  or 

cua  baitheD  of  other  wch  u   axt  notoriouity  ignonmt  of  business,  sioif^  or 

nedwr!'"'    *  <:areless,  the  burthen  of  the  proof,  on  the  contrary,  lies  on  the 

RCOTcr,  on  account  of  these  qualities  tn  the  p^r. 
jodge  luid»-  There  an  other  cases  between  these  extremes  which  are  left  to 
t^'^topot  **  discretion  of  the  judge.  The  ^netal  rule,  however,  is  th« 
the  boiden  rf  tli«  awcTtoT  of  an  tmr  fitti  will  receive  prima  fiicie  credit  (or  the 
fVMf  on  dtber  tnth  of  tc,  iriwre  thers  n  no  particnlar  reason  for  belienng  the 
i"^-  contrary. 

Oenenl  pris-  It  now  romains  to  set  forth  tlie  two  general  principles  upon 
•SThX'do.:.  "'"*''  ^^^  doctrine  of  ertor  it  founded.  The  fate  is,  that  etror 
trine  of  cnnr  excludes  die  prestinption  of  free  will-;  thii  startling  proposition 
p°V^'  h  K^^^^  from  the  expression  that  if  an  act  is  to  prevail,  as  a  tacit 
^m^pd^'oT  dedaradon  of  T<didoo,  it  must  not  rest  on  error. 
fracHinr  Lshn  aity  li. patient*  wans  opat  fatiam  tx  put  id  aquapbma 

maat  j  nta  timarMt  actinu  aqua  pluvia  aranda.^ 

Sad  hK  itay  si  mn  per  errorem  amt  ioaperitlam  dtcrptus  Jitrit, 
nulla  enim  errand*  rolnnbt  ttt.  ■ 
KadbceSect         Second^,,  wben  an  act  sbsws  no  binding  cfibct  <oh  the  foce^^it, 
^!ue^^X^  there  is  BDll  less  reason  thK  it  yhould  be  adduced  u  dut  bwit  of  a 
^ccoftbeact    r^ht,  when  founded  on  error. 

latroductioa  of  The  Other  principle  is,  that  the  tmr  faeti  is  available  in  all 
nroDcou  ta^-  cases,  but  thc  trrer  jurit  only  in  avoidance  of  damage,  not  when 
^Kcooni  ^  benefit  is  loiight  to  ba  bbbuned.  This  principle  soon  appeared 
to  be  dToneous,  and  pnctically  useless ;  ita  oi^pn  ij  to  be 
sought  in  the  privileee  of  women  to  avail  themselves  of  an  erm 
of  hw  as  well  as  of  bet,  except  ia  cues  of  hrge-  g^fts.  This 
mzxim  All  prettv  «necally  into  dissuetude  in  the  lattr  law,  bw 
has  crept,  througn  the  inadvertence  of  thc  conqnUcn,  in  ului^  pu- 
shes from  the  ancient  jurists  widKiut  expuDging  tbe  obsolete  pacts, 
which  thus  enunciatra  a  lille  principle,  antf  presented  a  deceptive 
appcaiaace. 

§  1796. 

Sl^^^*        The  principal  object  of  the  eondiclia  tndehitt  is  resdtutiao  of  rtt 

tt&iuatie^'  fiigfi'''^'  of  lil^e  description  and  quality,  and  coasequciMlT  it 

ihnpbiifi.         resembles  the  mxtui  aetio^  and  is  a  mcxe  question  of  valoe.*    The 

plaindff  has,  however,  no  claim  for  interest  ;*  but  if  otha  objects 

have  been  given,  they  can  be  reclaimed,  together  widi  all  tbeir 


■P.  3ih||ij»lta«t  lUe  «  P.  jt  It         *c  *.  Gmelin  it  taaOtt.  b 
,w. ;  P.  a,  1,  i{.  prBM.  Tab.  176$. 
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fruits  and  other  accessions.'  The  defendent  is  never  exposed  to 
the  results  of  the  casus,  in  so  fkr  he  has  not  heen  in  inora.*  If  lo  »»umput  it 
anything  have  been  promised,  the  action  is  for  the  extinguishment  ^vTrndMni- 
|Bf  the  &btj-and  return  of  the  obligatory  writings  ;  but  if  it  have  p^i,  the  return 
been  remitted,  for  the  revival  of  the  debt  and  return  of  the  of  the  obiita- 
receipts.*  ^"'^ 

It  lies  against  the  receiver  or  his  heirs,  and  is  not  a  stricti  juris  Lis  igaint 
a(ti»-y  because  in  such  case  interest  would  in  no  case  be  demand-  «c««r  *ai 
able.*  '  '«'"■ 

The  receiver  must  also  be  in  error,  because  if  he  wittingly  Uomn^n 
ncw/aa.  indebitum  7a  a  deiitum,  and  the  plaintiff  state  such  in  "ioiof ly  he  h 
his  libel,  the  condictio  inMiti  wiU  not  lie,  and  he  must  have  ^"^^n. 
recourse  to  the  cmd'tctio  furtiva^  for  there  is  a  guilty  knowledge  piading. 
and  intent  to  defraud,* 

The  same  law  that  applies  to  money,  goods,  or  anything  of  an 
iiii^vidual  nature,  as  plate,*^  &c.,  equally  applies  to  land  erroneously 
asiinied  for  the  payment  of  an  imaginary  debt ;  for  if  the  land 
otcktted  or  conveyed  be  of  grei^Kr  value  than  the  original  debt, 
d>e  whole  may  be  recalled,  for  nO  «ne  can  be  forced  into  partner- 
ship against  his  will,  which  would  be  the  case  were  it  held  in  com-  \ 
^moo,  though  the  former  obligation  (If  anything  were  due)  must 
remain  in  force. 

§    1797-  au«m,u«non 

The  dattt  ti  causam  qua  a«»  lequitur  and  sine  causa.  tHb  law  of  ff'^^'^''^ 
tK  jattuSy  the  curatio  funeris^  the  conpnium  agrorum  quarum  pnts  confinium 
tmfiiii  sunty  the  litis  conUstatia,  the  condictio  ob  turpem  vet  injustam  tpomanawnm 
ttnam-,  the  receptio  in  navem,  cauponam^  and  sta&ulum,  arc  by  some,  ~J"^  ""'™' 
»  has  bcAi  already  observed,  reckoned  among  the  obl^if^ons  arising  ijdi  contnutio. 
Wtof  an  implied  contract.     With  respect  to  the  three  first  there  Condictio  ob 
n  truth  in  the  assumption,  nevertheless  the  first  two  of  these  arc  jJUS^^^u^". 
but  shades  of  the  condictio  Indebitl^  and  therefore  come  under  that  Receptio  in 
bead  as  such,  but  not  as  independent  implied  contracts,  and  ought  n»»tm.  ciupo- 
mt  to  be  distinguished  from  it,  being  in  principle  the  some.  Cw^dkdo"'"" 

indeluci. 

§    1798. 

Next  to  the  condictio  indeSitiy  and  of  an  homolagous  nature,  is  condictio  caun 
the  cmdicllo  causa  data  causa  non  secuta^  the  requirements  of  d>ti  ciuh  non 
«Uch  are —  •*'""■ 

That  Seius  conclude  an  innominate  contract'wlth  some  one  ; 

*.?.  ii,e,  7,  ft  ijipr.  i  Id.  i£,  ^  II  i  'Thib.  SyitdciR.  R.  4  6i4>&M34! 

IL*S,  t(-l>  Diuitnau  id  T.  de  cond.  P.  13,  i,  i%;  P.  li,  fi>  17 ;  P.  47>2, 43; 

iai^cji  eoBCn,  DoQclhu,L.J4C.  iS.  I.  4,  6,^  14 i  Voet.  L.  i«,  T.  6,^  6; 

■P.  (1,6,  16,^  izj  Id.  65,fS.  coDlia,He]JftM,jar.  foi.^SjSi  Hopfatr, 

'C-4,s>}i  P.  11.  G,  31.  I.e.  ^953,  n.  !{  Mublcnbruch,  Pand.  T. 

*HaUuad  Lcywt,  toto.  1;   Fuciic.  I,  1,0.313-4. 

*■  J37-  *  P-  So.,17.  U- 
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Giving  an  object  in  respect  thereof; 

With  the  view  of  receiving  an  equivalent  in  substance  or  in 
deed; 

Wliich  he  can  in  honor  and  honestr  give ; 

Nevertheless  Seius  does  not  receive  that  for  which  he  con- 
tracted ; 

Because  Sempronius  cannot  comply  inth  his  bargain ;  or. 

Will  not  meet  his  engagement,  as  Seius  repents  him  of  his 
contract ;  and 

Prefers  having  back  his  own  to  receiving  that  which  was 
promised. 

Si  eontrahit  quit  inneminatim  mercede  ob  causam  futwrax  tt 
bmestam  data^  alius  vera  premltsum  vel  mlU  vel  mn  petit  dart. 
Miter  peenitet  contractus  tt  potius  id  quad  didit  jam,  quam  pad 
promssum  futt  vult  retra  hahere,  campttit  *i  cendictia  causa  data 
tausa  Kon  tecuta. 

Under  such  circumstances,  Seius  may  have  his  article  back  by 
the  action  termed  candictia  causa  data  causa  nan  tecuta,  otherwise 
candictta  ob  causam  datarum  and  eandictilia  actia. 

If  money  be  given  not  to  sue,  or  if  given  nat  to  manumit  a  slave, 
there  is  no  remedy,  so  long  as  no  suit  be  brought,  or  no  manumia- 
sion  take  place ;  nut  if  given  affirmatively  or  limited  to  a  certain 
term,  then  the  remedy  becomes  operative,  if  the  term  be  expired,^ 
or  the  manumission  do  not  take  place 

Money  given  to  manumit  a  slave  who  turns  out  to  be  a  free- 
man is  recoverable,  so  also  liberty  by  testament  for  a  certain  sum, 
and  in  the  codicitl  without  mention  of  a  sum,  which  sum  has 
nevertheless  been  paid.  A  dos  promised  to  a  woman  on  her  mar- 
riage, and  by  her  order  paid  to  her  betrothed,  is  recoverable  from 
her  if  the  marriage  do  not  follow,  notwithstanding  a  condition  that 
the  dos  shall  vest  in  her  on  marriage.*  These  are  a  few  of  the 
most  strilcing  examples  of  the  causa  data  cauia  nan  tecuta. 

S  1799- 
As  belonging  to  the  class  of  contracts  termed  innominate,  it 
is  ruled  by  the  principles  common  to  those  to  which  it  is  a^ 
filiated.  Now  die  point  of  difference  between  nominate  and  in- 
nominate contracts  is  generally  this,  that  if  a  party  to  a  nominate 
contract  do  not  fulfill  it,  he  can  be  sued  for  the  fulfillment,  or  the 
damage  (interesse)  arising  out  of  such  non-fi:asance  ;  but  in  an 
innominate  contract  the  thing  given  can  be  demanded  bacic,  because 
the  Roman  law  admits  the  panitentia  in  these  contracts,  and  the 


grantor  has  his  remedy  so  long  as  the  performance  has  not  taken 
place  on  the  other  side,  or  the  granU>r  has  taken  no  measures 
towards  the  fiilfiUment  of  the  contract  amounting  to  acknowledg- 

I.  J.  F-  *  >■ 
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ment.*  Policy  required  that  in  the  cue  of  the  compromise,*  and 
in  the  case  of  such  contracts  as,  b^  their  very  nature,  commenced 
with  an  act,  that  the  pctMtUKtia  should  be  excluded  ;■  but  even 
in  some  nominate  contracts,  at  for  instance  in  partnerships,  the 
unilateral  annullment  of  the  contract  vaa  admissible ;  notwith- 
standing, however,  these  anomalies  and  exceptions,  theywi^i^n/- 
ttHti^  continues  to  be  the  distinctive  type  of  the  innominate 
contnicL* 

$  1800. 
The  eendictio  tint  causa  arises  where  the  possessor  of  anything  Condicfio  uc 
has  no  valid  possessory  tide,  and  where  it  is  not  competent  to  the  ""*• 
rightful  owner  to  recur  to  either  of  the  condictions  before  tnen- 
tiooed,  or  even  where  there  is  another  remedy.* 

If  money  have  been  deposited  with  a  person  who  lends  it  out 
without  the  consent  of  the  depositary,  he  is  exposed  to  this  con- 
dition ;  in  like  manner  where  an  obli^toiy  writing  has  been 
discharged,  but  not  g^ven  up,  and  the  delivery  of  it  has  been 
rchised. 

This  remedy  includes  the  cmJtcth  indibiti^  and  is  applicable  to 

quantity,  whether  measured  or  counted,  or  not  ;*  but  it  will  not 

Ik  to  recover  a  quantity  promised  without  consideration,  but  only 

for  the  extinguishment  of  the  obligation. 

It  is  doubted  hj  Ulpian  what  the  proper  remedy  is  where  a 

foller  to  clean,  who  loses  it,  and  pavs 

fterwards  finds  it.    Cassius  thinks  tne 

canducla  and  ex  cnuiictinUj  but  Ulpian 

inasmuch  as  it  was  not  delivered  sine 

on  by  holding  that  he  may  recover  it 

ed  without  cause  he  has  his  remedy  Remedr  how 
art ;    therefore,  whoso  have  promised  o?m&n. 

liberated,  or  as  to  tine,  if  only  half 
n  in  consideration  of  an  incestuous 
:  place  is  condicible,  because  the  mar- 
refore  a  failure  of  consideration. 

,4)  "P.  i»,4,9,i«,j!  M.j,|ir.j  CettM 

itr  it  jut.  ponit.  in  cootnct.  Fkft.  id.  *.  1704, 

I  Kc  KCt.  J,  4  i  coatn,  Lingidotf  de  pact. ;  ct 

lilUr  csntT.  Rom.  %  19  ;  C^u>  ObligiC.  p.  169- 

14,  11*;    led  lUt   tt   Pohli  t.   lanom'tDil 

nbct  cmtr.  \  >i-l5|   M&Ueobfucb,  Hcidelh. 
Jihfb.  tgai,  p.  74-5. 

mil-  •  P.  «,  7,  ». 
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§    18OU 

The  Rhodkn         Such  then  are  the  six  tacitly  implied  contracts  enumcratecl  in 
Md  ncitnui*  '*'*  Institutes,  to  whicl^it  is  better  to  confine  the  number,  and  to 
liiiniicy  for        endeavor  as  much  as  passible  to  bring  others  under  some  one  <4 
lono  Kua.       them,  than  to  extend  their  number  b^ond  that  mentioned  there. 
It  is  a  matter  of  some  difficulty  to  decide  under  what  head  the 
Lex  Rhodla  dt  Jactu  ^ould  be  classed,  partaking  as  it  does  of 
the  nature  of  several  contracts,  or  rather  being  »  combination  of 
them }    for  this   reason   the   majority   of  jundical  writers  have 
placed   it  with   some  others  under  the  separate  and   particular 
heading,  ex  voriit  eausarum  figuris  :  it  is,  however,  not  advisable, 
if  it   can  tfe/>aroia#l,  to   multiply  classes, — but  rather,  having 
ascertained  the  element  which  precominates  in  the  particular  con- 
tract, to  associate  it  with  those  in  part  materia ;  with  this  view, 
we  must  ascertain  the  nature  of  the   contract  as  described  by 
Paulus :  • — 

Lege  Rhadia  cavelur^  ut  it  levanda  navis  causa  jactus  tturcium 
faetus  tit  omnium  contributiane  larciatur  quad  tre  omniius  datum  at. 
The  law  of  average,  and  loss  at  sea,  then,  [Stakes  of  one  of  Hk 
elements  of  partnership,  for  all  participate  in  at  least  the  loss,  but 
it  can  hardly  be  said  that  the  freighters  participate  in  the  profit.  It 
cannot  be  said  that  it  contains  the  elemedPof  a  dVct  or  inferential 
delict,  because  then  the  substantial  remedy  would  lie  against  the 
owner,  which  is  clearly  not  the  case  ;  besides,  it  would  in  such  case 
be  necessary  to  prove  that  the  ship  was  lightened  by  sonm^ult, 
though  never  so  slight,  of  the  owner  or  his  agents,  because,  if 
done  vi  majsre,  he  is  exempted  from  all  bbme :  The  Lex  Rbtdiay 
on  the  other  hand,  procedes  upon  the  principle  of  the  force  of 
mfxiiitj y  si  Itvanda  navh  gratia  jactus  mercium  foetus  tit  .... 
ii  laborante  nave  jactus  /actus  est^  ....  temf  estate  gravi  erta., 
neeessaria  jact^ra  facta  erat^  relieving  the  owner  from  liability  j 
it  is  therefore  impossible  to  place  the  contribution  which  those 
are  bound  to  make  towards  tj^  toss  of  him  whose  merchandize 
has  been  thrown  overboard  for  the  common  good,  under  obliga- 
tions quasi  ex  delicto.  The  remedy  which  the  freight*  who  has 
been  (umnified  possesses,  is  against  the  owner  or  his  representa- 
tive ex  lacatOy  who  must  in  his  turn  sue  for  the  contribution  of 
the  joint  freighters  ex  commodate ;  *  but  it  is  here  nq|^  question  of 
a  remedy  against  the  owner  but  against  co-freighiers, — it  m^, 
therefore,  with  more  reason  be  said  to  be  an  obligation  quasi  tx 
ctatractu,  inasmuch  as  the  freighters  are  liable  to  each  other  for 
loss  to  that  which  in  this  case  may  be  held  to  be  a  common 
interest  in  virtue  of  an  implied  contract,  contingent  c 

'P.  1+,., 
•  P.  .4, 1, 
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and  hence  it  will  be  most  consonant  with  Iog;ic  to  place  it 
amon^thc  implied  contracts,  without,  hu^er,  adding  it  expressly 
TO  the  number  of  those  enumerated  invHjptitutei. 

§  1802. 
\    The  island  of  Rhodes  has  been  designated  by  dtfierent  authors,  Oti^  oTtlu 
'\nd  at  dilierent  periods  of  its  history,  under  the  various  names  of  nuD^ud 
^  PrfSoi,  Pcewi    (piffot)    Ta    P<»a,    Orphiusa,    Stadia,    Telchinis,  ^^^*' 
Asteria,  Poessa,  Corymbia,  Atabyria,  Macaria,  Oloessa,  Rhodos,  Rhodn. 
Rhodis,  Rhodes,'    and  as    measuring  920   stadia,   or  about   115 
English  miles,  in  circuit  *     Its  inhabitants  probably  immigrated 
from  the  opposite  shore,  whence  it  obtained   the  name  Telchinis 
from  the  TcAxiPf^,'  who  were  probably  Phoenicians  or  Philistines, 
mixed  with  Cretan  and  Dorian  Greeks  of  Megara.*    This  race 
appears  to  have  been  master  of  the  island  at  the  period  of  the 
Trojan  war,  the  former  inhabitants  having  been  either  destroyed 
or  driven  from  the  coast.     Its  central  geographical  position  and 
natural  capabilities  rendered  it  from  the  earliest  period  a  favourit^^ 
resort  of  commerce,  which  developed  itself  in  this  island  probab^^ 
as  eady  as  in  any  region  on  this  side  of  the  Asiatic  continent,  the 
Rhodians  being  mentioned  even  by  ii)l0^T  as  an  opulent  people 
in  the  time  of  the  Trojan  war,  whence  it   may  be  inferred  that 
they  had  already  carried  on  a  flourishing  trade  for  some  time  ;  and 
assuming  the  Homeric  age  in   round  numbers  to  be  1200  B4C., 
it  will  carry  their  trade  and  prosperity  back  to  a  very  early  date, 
one  probably  far  anterior  to  the  Argonautic  expedition,  with  which 
Ancseus,  King  of  Samos,  a  Phoenician,  or  at  least  of  Phoenician 
or^,  sailed  as  the  astronomer  or  navigator.     It  is,  indeed,  pret^ 
cvuent  that  this  expedition  would  not  have  undertaken  the,  risque 
of  a  vt^iage  of  1400  miles,  the  computed  distance  of  the  coasting 
voyage  of  the  Argo,'  without  considerably  more  nautical  know- 
ledge than  that  for  which  we  are  at  present  inclined  to  give  the 
seamen  of  that  day  credit,  and  this  they  could  not  have  acquired 
without  3  long  familiarity  with  the  sea  ;  the  very  position,  too,  of 
the  islands  of  the  Greek  Archipelago  with  reference  to  eath  other 
and  the  main  land,  renders  navigation  to  some  extent  necessary  to 
their  existence. 

of  war,  u  diiiinguiahcd  from  galin,  ■  mer-  ^ 

chint  ihip,  the  former  being  lurrowci  than 

the  latter)  Fmou  t.  Giului,  genus  nitigii  "■ 

pooie  ratundum,  Noali'i  irk  (area);  Plin. 

7,  j6,  LoDga  nave  Juonem  primuin  niii- 

gaoe  PhUoaccptianui  aiicCor  al;  Arittoph. 
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The  Rhodians  were  sufficientljr  rich  and  important  to  send 
thir^  ships  of  Dorians  as  their  contingent  to  the  rersic  war.^ 

The  most  famous  epoch  of  Rhodes,  however,  dates  from  the 
period  at  which  the  principal  Rbodian  cities,  Lindus,  Jalyssus, 
CamiruS)  which  were  estabUshed  upon  a  Grecian  footing,  fonned 
an  alliance  In  the  Olympiad  93,  i,  a.d.  403,  and  built  the  town 
of  Rhodes,  which  became  thenceforth  the -capital  of  the  island.' 

The  development  of  the  resources  of  this  new  cttv  commenced 
after  the  destruction  of  the  Macedonian  rule,*  and  it  was  sooa 
generally  acknowledged  to  possess  the  largest  commerce,  the 
greatest  number  of  ships,  and  the  best  maritime  laws*  of  any 
place  lying  between  the  eastern  and  western'  Continents.  In  its 
"f  constitution  the  aristocratic  element  held  the  pre-eminence; 
nevertheless,  like  all  States  based  on  commerce,  it  had  a  certun 
tendency  towards  popular  forms  of  government,  sufficient  at  least 
to  prevent  its  sliding  into  a  tyrannical  autocracy  on  the  one  hand, 
and  degenerating  into  a  noisy  democracy  on  the  other,  confused 
and  powerless  for  want  of  sufficient  centralization  of  authori^  in 
the  hands  of  the  directing  body.'  This  constitutional  govern- 
ment, supported  by  wealth,  long  preserved  both  its  independence 
and  prosperity,  even  imder  the  alt-mighty  and  universal  rule  of 
Rome,  so  that  Castor,  in  considerarion  of^their  great  naval  power, 
enumerates  the  Rhodians  among  the  sovereigns  of  the  sea  in 
A.D.  198,  a  sovereignty  which  they  reuined  for  many  ages  after- 
wards;''  nor  is  it  to  be  reckoned  among  the  smallest  deserts  of 
the  Rhodians  that  they  kept  the  sea  free  from  pirates. 

A.D.  304,  Antigonus  attempted  to  subjugate  this  warlike  and 
liui  commercial  maritime  nation,  as  he  bad  done  the  Tyrians  shortly 
,      before.' 

A.D.  313,  during  the  struggle  which  ensued  among  the  generals 
of  Alexander  for  the  division  of  his  empire,  the  Rhodians  bad 
maintained  a  strict  neutrality,  for  Antigonus  having  sought  their 
assistance  against  Ptolemy,  king  of  Egypt,  was  so  incensed  at 
their  refiisal,  that  he  not  only  blockaded  their  harbour  by  a  pownfol 
fleet,  but  also  attempted  to  seize  all  their  vcsseb  bound  for  Egypt } 
in  this  he,  however,  failed,  for  the  Rhodian  convoy  of  ships  (^ 
war  beat  off  the  hostile  fleet.  Humiliated  at  his  bad  success,  be 
fitted  out  a  still  more  powerful  squadron,  which  he  intrusted  nj 
his  son  Demetrius,"  distinguished  for  his  skill  in  naval  architecture, 
and  the  construction  of  warlike  engines.  Demetrius  was  JMned 
by  the  pirates  of  the  Mediterranean,  too  happy  of  an  occasion  for 
inaking  common  ciuse  against  a  common  enemy,  and  thirsting 

■  Herod.  7,  9J.  pnportian  of  the  ariKDcntic  demBOt  wa 
■Kod.i3,7Si  Stnk  t^  p.  tjf.  gmtei  mt  Venice. 

■  Diod.  18,  S.  *  Cic.  Muiil.  iS,  jS.  *  Scrib.  i,  p.  57 ;  Jutin.  ]o,  4. 

*  Vide  ^j«t,  h.  op.,  the  Htonrd  mtr-  'Diod.  igj  Sttib.  16,  p.  1098,  iiij, 

ehann.     "the  Venetiin  conidtolion  pro-  ml. 

kibtir    nearly    memUed    that  of   andem  *Stnb.  14,6511  Ftin.  34,  7,  il}  Pint. 

Rhodd  in  principle,  though  pmbablj  the  in  Damett. 
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for  the  plimder   of  one  of  the   most   opulent  cities    of   the 
Levant. 

The  attack  of  Demetrius  was  nevertheless  unavailing :  he  was  Antigoniu 
repulsed  with  loss,  and  his  engines  destroyed  j  so  that  after  the  ex-  "f  j^'y"'" 
piration  of  a  year  of  unavailing  warfare,  Antigonus  directed  his  Rhodj,^ 
son  to  malce  peace  with  the  Rhodians,  who  on  their  part  were 
well  sadsfted  to  be  able  to  resume  their  usual  and  more  peaceable 
punuit  of  commerce.     Under  these  circumstances  they  ^eed  on 
the  one  hand,  to  ally  themselves  with  Antigonus  against  all  except 
their  friend  die  king  of  Egypt ;    Demetrius,  on  the  other  hand, 
nude  them  a  present  of  his  besieging  engines,  with  the  procedes  TIm  CalaniL 
of  the  materials  of  which,  amounting  alone  to  300  talents,  or  about 
58,135/.,  and  some   addition,   the   Rhodians  caused    Chares,   a 
pupil  of  Lrsippus,  of  Lindus,  to  erect  the  famous  bronze  colossal 
statue  of  Apollo,  70  cubits,  or  105  Greek  feet  high,  on  the  two 
piers  at  the  entrance  of  the  inner  harbour,  and  between  the  legs 
of  which  ships  entered  without  strilcing  their  masts.     The  linger 
irf  this  colossus  is  said  to  have  been  as  big  as  an  ordinary  statue, 
and  that  few  men  could  clasp  the  thumb  with  their  outstretched 
arms.' 

Rhodes  possessed  two  harbours  :  that  to  the  north  unfortified.  The  Rhoditn 
ippropriated  to  merchant  vessels,  and  another  lying  next  it  to  the  hirbou"!  "mI 
south,  strwjgly  fortified,  and  dedicated  to  the  sun,'     TTic  latter  ^S^"     ' 
was  divided  into  an  inner  and  an  outer  harbour,  and  it  is  at 
the  entrance   of  the  former  that   the  Colossus  is  supposed  to 
have  stood." 

Screnty-six  years  later  an  earthquake  threw  down  this  wonder  The  CoIomw 
of  the  world,  and  destroyed  at  the  same  time  a  great  part  of  the  J^"n  down 
city  and  naval  arsenals.*  So  popular,  however,  were  the  Rhodians,  ^jj',.'* 
that  the  other  states  of  Grecian  origin  in  Europe,  Asia,  and  Egypt, 
rivalled  each  other  in  shewing  their  liberality  by  their  contributions  to  Ijbeniity  of 
renedy  this  accident,  sending  in  not  only  a  considerable  amount  in  '"''''^i'"" 
money,  but  also  provisions  of  all  sorts,  ships,  timber,  and  naval  Rh^uiu.' 
stores,  for  repairing  the  damage  caused,  and  particularly  for  the 
re-erection  of  the  Colossus.      Hiero,  King  of  Syracuse,  and  some 
odter  princes,  went  further,  and  exempted  these  carriers  of  the  then 
WDiU    from    customs    duties  in    their   respective    ports.      Thus, 
aba  this  inevitable  accident,  the  Rhodians  were  not  only  enabled 
to  maintain  their  former  position,  but  were  even  benefited  hj  that 
which  might  have  proved  their  destruction,  by  the  bonds  of  their 

■  DSoi.  to  }  FluL  in  Demet  SCnbo,  14,  Dr.  Uliichi  of  Bremen,  profnur  of  Latin 

^  964  J    Plin.    34,   7;    Appiin.    B.   C.  In    the  Ocho  UniKrii^  of  Athcni,  who 

471.    HieCidaKDi  wufianhEd  bf  Lachs  TiBted  Rhodoin  1843  in  tfae  Royal  Yichc, 

n  Tim  aAzr  iti  coram encemenC.  gnciouilf  lent  them  m  eiplore  the  plitn  of 

*Stob.  14,  p.  651  i  Plia.  34,  7,  it.  Troj  and  other  point*  of  topography. 

'TlaopiaioniiralbeRnlt  of  tbepcr-         ♦  Stnh.  6,  p.  tyi,  *  14,  6511   PUn. 

not  enmbwtioa  of  the  locality  br  the  1.  c. 
amor,  and  of  that  dbtSngniihcd  Kbalar, 
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commercial  prosperity  with  other  nations  being  more  tightly  drawn, 
whereb)'  they  were  placed  politically  in  aposiaon  preferable  to  that 
which  they  had  hitherto  enjoyed  :  10  that  immnliately  after  this 
event  they  appear  as  the  dominant  power  in  the  eastern  part  of  the 
j4editerranean.' 

.The  Colossus,  however,  was  never  restored,  for  the  Rhodians, 
peftiajis  correctly,  thought  that  the  money  would  be  better  applied 
to  commercial  purposes,  and  so  bribed  the  priests  of  the  Delphic 
shrine  of  Apollo  with  a  part  of  it  in  order  to  Induce  the  Oracle  to 
forbid  its  re-erection.* 

The  day  of  Rhodes  was,  however,  destined  to  arrive,  like  that 
of  other  great  narions,  and  after  a  prosperity  almost  uninterrupted 
for  a  period  nearly  equal  to  that  of  the  Roman  Empire,  or  about 
1,200  years,  it  fell  in  the  civil  war  which  arose  out  of  the  trium- 
virate, and  was  pillaged  and  destroyed  by  Cassius,^  after  Czsar's 
death.  Under  Vespasian,  the  Rhodians  l^st  even  the  shadowy 
freedom  which  had  been  left  them  j*  nevertheless,  we  still  read  of 
its  being  the  chief  of  the  ^gean  provinces  under  Constantine.* 
After  its  being  taken  by  storm  by  Moawiylh,  the  general  of  ICaleef 
Othman,  a.d.  651,  the  Egyptians  are  said  to  have  sold  the  brass 
of  the  lallen  Colossus  to  a  Jew  for  a  large  sum  of  money;  and 
that  there  was  sufficient  to  load  900  camels,  at  lO  cwt.  each,^ 
equalling  450  tons. 

It  is,  however,  somewhat  asconishmg  that  a  commercial  people 
shoul^  have  left  so  great  a  treasure  in  the  sea.  Rhodes  is  also 
renowned  as  the  retreat  of  the  Knights  Hospitallers  of  St.  John — 
who,  under  the  Grand-Master  Fulkc  de  Villaret,  took  it  a.d. 
1310,  and  held  it  200  years,  having  successfully  resisted  the 
Turkish  Sultan  Othman  in  1325,  his  son  Orltan  a  few  years 
later,  and  Mohammed  II.  in  1480— many  of  whose  edifices  are 
still  standing  in  a  tolerable  state  of  preservation .^  In  June,  1522, 
Suleiman  II.  besieged  the  knights  under  Grand-Master  ViUiers  de 
Lisle  Adam,  who  capitulated  with  alt  the  honors  of  war  after 
nearly  six  months*  resistance. 

'  Polyti.  5,  ti,  m-  beat  ibipt,  annt,  Mob,  lod  otber  mtUu 

•Rhoiletui  vefj  fruitfiiliilMid,  produc-  njinuftttura  (Smb.   14,  p,  653),  >  tort 

ing,unoiig  otbcrthiDgi,gaod  woodfiirihip-  of  horo  Tirniib  Iot  paioBn  (Plio.  34,  11, 

building  (Htwkiih  17,  6;  Ptin.'a6,  39,  i£),  and    many  pbilotopben,  poeti,    and 

76)|Wiiic  neuly equal  to  clialDrChiD<(PIJn.  warlike  men  (Xen.  An.  3,  3,  16,  34,  15]. 

14,  3,  4,  14,  8,  10  i  Viit;.  Geo.  z,  101 ;  '  Diod.  10,  ;i  i  Stiab.  14,  £51. 

Colum.  3,1  {  MacTob.  Sat.  2, 16;  A.Gell.  *  Folyb.  eic.  de  leg.  ij,  jg,  60;  Saa. 

13,  51  Aib=n.  I,  p.  31),  £gi  (Piin.   ij,  Veip.  g ;  Eutrop.  7,  13;  A^.B.C4,73. 

16,  it),  viaiUe  (Plin.  37,  iq,  fi  ;  Stnbo,  •  Hierocl.  p.  6%i. 

5,  p.  114],  agaco  (Plin.  14,  i,  i],  chalk  *  Philo.  fiyi.  7,  mar  e[  in  ponor.  ;  ThcL 

FUo.  3i.,io],  tponges  (Plin.  9,  54,  11;  An.  Gr.    i.    Till.;    Meunii   Rhod.    115; 

CElian.    h.    ID.    £14.),    &ih,    panicularly  Ciyliu  Abh.  lur  Criecfa.  Kanft.  Th.  1,  5, 

eMeemed,  termed  elopeg  (Colum.  8,  16,  g),  176. 

fighting  coclu  (Plin.   13,  i,  16,  10,  11,  '  The  Scnda  dei  canllicri  ii  quite  per- 

34),  (Plin.   13,  I,  1,  ig,  17,71],  white  feet,  tlie  roomi  in   the  hoata   bang  all 

lud  (Plin.  34,   il,   54))  and  lanly,  the  Taulted. 
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The  law*  of  the^'Rhodians  have  been  Somewhat  less  durable  The  pncrd 
duo  their  histoty,  for  we  have  but  one  solitary  Title  in  the  Digest  «iJ»p«i«n  of  the 
which  pves  any  conocctcd  information  on  the  subject,  and  this^jj^^"^" 
chiefly  on  the  question  of  contributions.     It  is  supposed  that  the 
bwt  <^  Oleron,  and  indeed  those  of  all  maritime  nations,  are  more 
or  lets  remotely  traceable  to  a  Rhodian  origin,  if  not,  indeed,  to 
the  itiH  higher  antiquity  of  the  yet  more  ancient  Phoenicians. 

The  leading  points  upon  which  the  Uic  Rbodia  contains  pro-  Ceneni  ubjccti 
fiiiont,  are  chiefly  as  follow : —  *f  the  Rhodiin 

Reg^uioiis  Av  the  shares  payable  to  the  commander,  officers,  ^,„ta'^£ixn 
and  seamen.'      '■  '  .     'inicrew. 

Rules  to  be  onervcd  by  Ireiehters  and  passengers  on  biaarcT.,  V    Ftdghun,  kc. 

Regulation   of   charter-pant^,    1>l1Is   of    lading,  contracts   of  Cbami^itin, 
{tuowfihip  'or  joint  ventures,  bottobiries,  attrage,  salvage,  and  botramno, 
dietennder  tariff  of  salva^  for  recovering  gotods  &om  the  bottom  '^1^^ 
iajlk  iz,  and  aaj  fcet'twter.  .     »»         .    . 

Rate  payable  lor  demurrage,  compensation  to  the  heirs  6f  sea-  Donnmge  ud 
ncD  who  had  lost  their  lives  m  the  service  of  the  vessel.  conpenudon  to 

<tcnaltje«  on  the  commander  or  seamen  for  goods  injured  by  ^^lojomj 
Aw  neglecting  to  provide  and  apply  sufficient  tarpaulings,  pumps,  puuitiet. 
orbf  cardessness  or  absence  from  their  vessels. 

Pciulties  for  barratry,  robbety  of,  or  carelessly  running  down  wbit  paniab- 
othtr  ships.  °  >U'. 

Punishment  of  the  commander  for  running  away  with  his  vessel. 

Panishment  for  plundering  a  wreck, 

§  1804. 

This  maritime  law  was  adopted  into  the  civil  law  <^  Rome  The  muictine 
ban  the  Rhodians,  who  were  the  most  able  navigators  of  that  l**  'rfRi'"ia 
^  \n  Augustus,  as  we  learn  frorti  the  Digests ;— .  iiWR^I^e! 

AfbiMtf  EAhaifiovos  Nu[0fit]8/iuE  vpht  Avran^pov  BatriXia,  i.-6pit 
BamAcG  Arreavaif,  vawfipiyiov  vof^iravres  iv  rp  Ir&kiq  hujpv&yijiitv 
iii  rfif  Z^ixoffiam  rSv  r&s  RvkAoSu;  vrfvavs  iixoSiirtoir.  AvTmiiUm 
hnw  ^viaCfwru  Eyit  /liv  reC  k6<tiiov  KifHai,  i  8)  vifus^  r$i 
hXdvmit.  rtf  ixffif  ruf  PoiLii'  Kpiv{a0a>  r^  vavruty,  iv  iis  ft^'Tt; 
lAv  ijntripav  ivr^  i>6ims  tfavnovrai,  rovro  6%  ivrh  noI  i  Stdraros 
ifymrrot  tupaxv. 

'Tlwlptaniif  inmadigdie'crew  and  The  tcntnj,  ypa/iaaTtit,  ka  l:   (fail 

A«il>  Ih*  ^ajtc  ind  fmgbtBitill  the  officer  ii  notkoMrg  in  Europe, — hu  nftce 

PHol  idc  a£  the  Lmal,  ind  i>  effected  reeuin  from  the  mJettcreJ  MMe  of  tbiae 

■  fcIli»ii-*Saf|iMi«t  '^  >""  ■»<"■<  lOHDtne*)    be   bu  chirje  of  all  fipeh, 

<f  Aft  Aa^a  Dki  dnchma  tfioo,  tni  nuipi,  boob,  ucaooli,  corretpondencc,  aad 

Ai'MfiB^  to  ^  dr.  Joo,  the  tenuinder,  Nora,  end  »  dwitbn  'poner,  mMtcr,  isil 

dtt,fDO,*k  ttiiti  iato  dunpvB;  ]' &  aa^mtut.  llie  npemrgo,  vovcXiipoc,  J. 

*a|ied    ta    the    owner   af_the    bottae.  The  reddie   it  dhiiUd  aiiKMig  the  wkira 

2'  vL*l|i — J  ID  iateni^  fw^rfc(i— 4  to  pmportkmitef;  to    ihi 

oev,  ralf  pmtraif.     Thb  iut  |  ii  MW  KMDen,  ordinal] 

■WnBAcTof  thccrcw.     Hereof  the  cap-      alaiipsniied|caenll)ria  the  whale  litbeiin, 
>ia,  tXalMfxH,  ^  ^^   *<««   ■^»-      a»d  bf  the  BtankuMM  mmU  cnft  (EIW). 
VOL.    Ill,  T 
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Thus,  then,  the  Rhodian  law  was  adopted  bodilj  into  the  civil 
law  of  Rome.      Complaint  of  Eudaimon  of  Nicomcdia  to  the 
King  Antoninus : — "  My  Lord  the  King.      Haring  been  ship* 
wrecked  on   the  Italian  coast,  we  were  seized  by  the  revenue 
authorities  of  the  Cyclades."    Antoninus  answered  Eudaimon  :-~ 
'*  I  am  indeed  lord  of  the  earth,  but  let  the  law  of  the  sea  be 
decided  according  to  the  maridme  law  of  the  Rhodtans,  in  so  far 
as  the  same  be  not  contrary  to  any  of  our  laws,  |br  this  was  also 
the  decision  of  our  predecessor,*  Augustus." 
§  1805. 
The  impUed     _     The  question,  however,  with  which  wc  have  at  present  con- 
"1°^  ^       cerd  is  the  implied  contract  between  co-freighters  respecting  loss, 
fraghten  to       average,  or  contribution,  that  is  to'say,  of  the  proportion  to  be 
MdptMiiy        borne  by  such  co-freighters  in  loss  rcsiuting  from  the  necessity  of 
■ndemniiy  uch    gacrificing  a  ceruin  portion  of  the  freiriit  to  save  the  residue  j  nor 
of  Ion.  can  the  equity  of  thu  principle  be  denied,  namely,  teqidsstmum  ate 

Ocnenl  piln-      eomnaine  detrimtntum  fiiri  torum,  qui  prepttr  amiiiat  ret  aliermm 
ciple.  tonsecuti  sunty  ut  mircit  tuat  sahuat  oabtrtnt^  or  in  modern  parlance, 

all  freighters  are  liable  as  co-insurers,  upon  the  ground  that  the 
sacrifice  of  the  interest  of  one  is  the  cause  of  the  saving  of  the 
proper^  o(  the  remainder,'  and  the  same  applies  equally  to  a  de- 
terioration, because  such  is  the  implied  contract ;  the  contribution 
is  calculated  on  the  value  at  which  the  merchandize  was  bougbt, 
for  that  is  certain,  not  on  that  which  it  would  have  sold  for  at  the 
port  of  discmbarkadqn,  which  is  contingent.  .  This  further  ap- 
plies, by  a  parity  of  reasoning,  to  certain  damage  done  to  the  ship 
for  the  general  advantage;*  in  like  maimer,  those  whose  goods 
have  been  placed  in  a  boat  or  lighter,  for^the  purpose  of  relievii^ 
the  ship  genially,  or  of  lightening  her  over  the  bar  of  a  harbour, 
can  claim  contrU>ution  from  those  whose  merchandize  remained 
safe  on  board,  because  those  in  the  boat  are  to  be  looked  upon  as 
quail  jactte^  inasmuch  as  they  were  so  placed  levend^  cauta^ 
and  therefore  the  converse  of  the  proposition  docs  riot  ap[^, 
that  is  to  say,  if  the  goods  in  the  lighter  be  saved,  and  the  ^p 
lost,  no  contribution  is  due  from  those  lost  in  the  ship,  because  a 
claim  in  respect  of  jetsam  {jactut')  is  only  demandable  when  the 
ship  is  saved.* 

Excepted  are  provisions,  and  sych  like  perishable  articles,  on 
account  of  which,  when  lost,  no  collation  can  be  had  \    in  like 


to  pitdeccMWi  or  law-     In  DMxIeni  Rome,  di  Ke ;  the  atha  of 

jcnoBi  UT  not  onuUr  canonucd  lUMil  die  ivrocatD  di  DhtdIo. 
ci^  of  loD  yon,  bcciuc  in  dut  tiiiw  '  P.  14- 1, 1,  pr. 

ifaeit   ill    deedi  »rt   fntotlcn,  mi    foei  '  P.  14.  t   '    — 


wlwvM  unoBiudtM  lew.    Tbr  pi 


•  P.  .♦,  «. 
'P.  14.., 
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DunDcr,  no  contribution  can  be  demanded  for  the  loss  of  a  free- 
nun,  because  tarpenim  Itbirtrum  aitimationem  nullam  fitri  paitii. 

.«.  §  1806. 

Tbe  ioflowing  rules  are  laid  down  with  respect  to  the  avenge  Th*  Uw  of 
wludi  merchandize  has  sufiercd  which  may  hkve  remained  on  *<*"■■• 
board  :■ — 

When  goods  have  been  thrown  overboard  all  must  contribute 
wboK  interest  it  was  that  thcjaehUj  or  jetsam,  should  take  place, 
iBaus  ^mniM  iHttrJidiiit  jatturam  fitri,  whether  freightersy  passen- 
Mrs,  or  the  owner  himself  j  to  that  even  jewels  and  the  clothes  of 
me  psssM^en,  not  forming  a  part  of  the  cargo,  are  liable — indeed 
evetyt&ing  except  victuals,  and  such  lilce  perishable  commodities. 

In  the  case  of  a  sboitness  of  provisions  on  the  part  of  some  of 
those  oa  board,*  all  must  contribute,  and  place  what  they  have  in 
common  stock. 

Afl  also  appear  to  be  liable  for  the  sum  paid  for  ransoming  the 
vlule  vessel  from  pirates  (pirata),  but  not  for  the  redemption  of 
ofiridual  objects  stolen  by  thieves  (prtedonts).' 

When  things  are  thrown  overboard  witb.^e  view  of  lightening  Jeoun,  or 
the  dup,  no  presumption  of  their  abandonment  lies,*  but  on  the  ^I'ff"^ 
OMitrary,  ic  is  to  be  presumed  that  the  owner  will  return  in  due  „  not  dmiict 
time  to  find  and  raise  them  again;  in  the  same  manner  as  an  or  ihudoncd. 
oKifaden  man  lays  down  his  load  by  the  wayside,  and  subsequently 
retains  for  the  purpose  of  resuming  it.*  Such  jetsam  is  not  there- 
fare  derelict,  and  the  dominion  or  ownership  remains  in  the  owner, 
notwithstanding  the  fact  of  the  object  being  out  of  his  actual  pos- 

%  1807. 
ItoftCT  happened  that  merchandize  thrown  overboard  to  lighten  of  menJuBdii. 
tiM  vessel  was  recovered  from  the  bottom  by  divers  (Kv^umftitp  't"»«™Ji>y 
Mlkspi^iri^  urinator),  thus,  if  a  ship  have  been  lightened  by  the  ii™fo.t°n. 
Arainng  the  goods  of  one  merchant  overboard,  but  has  subse-  nitmciaD. 
JHcMly  sunk  and  been  wrecked  in  another  place,  and  the  goods  of 
OH  of  the  other  merchants  have  been  got  up  by  divers,  on  (:6a- 
<doot  of  salvage,  amtribudon  is  due  to  him  whose  merchandize 
W  been  thrown  overboard  by  them,  who  afterwards  have  re- 
eoToed  their  own  by  means  of  divers ;  but  those  who  have  so 
med  timt  merchandize  cannot  on  the  other  hand  demand  con- 
tAntion  from  him  who  threw  goods  overboard  during  the  voyage, 
notwithstanding  that  certsun  of  such  merchandize  may  have  bmi 
lAerwards  recovered  by  divers ;   for  the  goods  of  these  latter  can- 
Mt  be  loc^»d  upon  as  naving  twcn  thrown  overboard  for  the  pur- 

>P.M,i,4.t>.  'P.  t4,»,3. 

* ■'        -9e«t  d»r  in  the  cue  of,^    *i,  977,  h.  op. 

in  oftcaUri"  Cbe  U^Pi   •  F.  14,  1,  S  ^  1. 1,  i.i^. 
of  puicngen,  il  ippeiit    ^A 


tkiteacli  ncnulicd  bunKlf. 
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pOM  of  tavidg  the  ship,  which  was  in.  &ct  tubieijuently  cast 

away.'  ♦ 

Co«b  iTcntcd       When  a  jetsam,  or  jaetui^  has  uken  place,  and  the  goods  of 

ihuTto  "^       iomt  individual  which  have   renuined  in   the  ship  have  been 

na  niJfa'       damaged,  die  goods  so  averaged  are  li<^  nKably  as  their  value 

fin cboK thrawa  for  contribution}   thus  if  two  merchants  have  goods  on  boaid, 

oTRfMMid.         ^cd  Qf  (he  Talue  of  20  aurci,  and  those  of  the  one  have  been 

reduced  in'  value    to'   lo^  by   having  'been  wetted,*  he  Whose 

goods  have  not  been  damaged  must  contribute  rateably  as  20,  and 

the  other   rateably  as  10  j    nor  docs  it  matter  whether  it  hat 

accrued  through  their  having  been  thrown  overboard,  or  by  mean* 

of  a  leak ;    i^  in  the  first  case,  the  goods  'ori^najiy  worth  10 

have  been  reduced  in  value  to  10  by  the  irs//atM,  and  damaged 

ta  the  amount  of  2,  contribution  is  due  on  lO,  less  the  damage  of 

2  i  but  if,  on  the  other  hand,  the  dam^e  be  greater  than  the 

amount  of  the  collation,  that  is  to  say,  if  the  deterioration  have 

amounted  to  10,  and  the  collation  to  2,  the  owner  ought  certainly 

not  to  bear  this  double  buiden;  for  as  contribution  is  due  to  him 

who  has  lost  his  goods,  so  it  would  be  due  to  him  whose  goods 

have  bceh  deteriorated  by  their  havii^  been  thrown  into  the  sea. 

§  1808. 

Freight  mi  t^o  freight  IS  duB  on  accpunt  of  a  slave  who  dies  on  board  ; 

cbinaputici.  but  if  it  do, not  appear  lyhether  those  shipped  have  or  have  not 
been  carried  to  their  destination,  it  is  sufficient  that  the  silper- 
cai^o  prove  that  they  have  beeii  put  on  board. 

If  a  ship  have  been  freighted  under  a  contract  "  that  the  goods 
be  carried,"  and  the  supercargo  shall  have  transhipped  them  into 
an  inferior  vessel  without  absolute  necessity,  knowing  it  to  be 
contrary  to  the  wish  of  the  merchant,  ahd  such  ship  be  lost 
tc^ther  with  its  cargo,  an  action  ex  Iccaio  conductt  lies  against 
the  master  of  the  first  vessel ;  not  so,  however,.if  twth  vessels 
are  lost  in  their  voyage  by  inevitable  accident,  or  if  the  master 
of  the  first  ship  have  been  detained. by  public  authority,*,  or  by 
disease,  or  by  some  defect  in  the  vessel  for  which  no  blame  cm 
be  imputed  to  him.  The  like  will  be  the  case  if  the  contract  haSlT' 
been  "  that  the  captain  should  pay  a  certain  penalty  oh  not  dis- 
embarking the  goods  at  the  port  to  which  he  had  contracted  to 
cariy  them."  ' ._ 

Where  a  ship  of  2,000  amphorae  burden*  has  been  chartered, 
if  the  contract  was  per  avtniontmy  the  2,000  amphone  burden 

'  P.  (4,  X,  4,  §  ..  •  p.  14,  »,  10,  ^  I. 

'  AipergQcomprchcndtinf  tDrtofw*MiD(,  *  An  imphon  equalled  lo  III*.,  ibcn. 

by  Ml  witcr,  ipnf ,  lulu,  nun,  bumidi^,  or  Ion  1  tchcI  or  1,000  anphois  bunlen  will 

DCfaennte,  TifiiXv^ta,  itpaala.     Tbe  inp-  equal  oni  of,  ay  7 1  eoni  new  refiitEr.  Tim 

padtion  ban,  faowcrcT,  ii  that  tbe  gooib.  waiCbeimalleictoiuiageDfchcnaTiiaiKnib. 

weralhRnmOTCiboaTd  witb  aUDtaad  baoj  NoKiutorceuldownacraftofmaactlian}oa 

f niched,  M  *■  10  be  cenaiiil|r  rccoTcnible.  ainphor>,  or  onder  x  loni.    IdntiiliabcRt 

'  P-  >4i  i|  >0-  ad  fnicliu  ex  afn  TccUndo*.     Ut.  tt,  6]. 
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uue  be  pod  for  i  bui  if  the  charterputjr  Im  .for  u  maay 
KDphone  of  firdgfat  ■  at  sbc  nay  have  loaded,  then  the  frc^u 
can  only  be  demanded  on  that,  which  ihe  b»j  have  taken  on 
board. 

» 180,. 

By  Ae  Eogbih  law,  derived  from  that  of  Oleron,*  if  goods  Thciiw'of 
conrt  td  land  we  admiral  hu  no  jumdiotiwa,  which  he  hu  it  they  oimw.  ^^ 
icmam  at  (ea  {  rtcveitheleu,  die  owners  are  not  disseized  of  the  f;?^* 
property  in  j*Uam^  which  is  diningutsbed  from  fiattam  and  ligatt^ 
and  comprehends  alt  things  thrtMrn- into  the  sea  but  which  sink 
ahd  Tcnoin  at  the  bottom  ,-~wl(ereas /?«&««  is  that  which  drifts 
with  the  waves,  aikl  //^ii  chat  which  is  buoyed,  in  which  last 
caie  the  intention  of  the  owner  to  return  and  recover  them  is 
clearly  demonstrated,  whereas  io  the  two  first  cases  it  is  only 
presumable,  yet  the  pretumpcioit  of  law  is  nevertheless  so  strong, 
that  although  the  CrOwn  eJces  charge  of  such  things,  they  are 
onlr  held  as  it  were  in  trust  until  such  time  as  the  owner  may 
recl^m  them,  if  diis  be  within  a  year  and  a  day.* 

These  must  not  be  confounded  with  wrecks,  for  nothing  is 
wreck  before  it  come  to  land  \  and  jttsam,Jli>Uam,  and  ligan^  did 
not  therefore  formeriy  pass  by  a  grant  of  wreck. 

Several  statutes  have  been  parsed  for  the  security  of  wrecked 
property,,  and  nothing  is  wreck  which  can  be  identified. 

The  principle  of  contribution  is  not  recognized. 

%  1810. 
Witfa  reference  to  the  vessel  itself,  a  contribution  or  collation  ContniniiMi  ■ 
can  be   required  from  the  freighters  by  the  shipowner,  just  is  ■S«tin(thc 
little  as  by  a  smith'  who  has  broken  his  anvil  or  hammer  in  doing  * 
the  work  which  he  has  undertaken  can  rcmiire  to  l>e  indemnified 
for  the  loss ;  nevertheless,  if  any  dam^  'wvi  been  done  to  the 
if  the  passengers,  tl^e  owner  can 
uflerer  thereby. 

twner  from  the  loss  of  a  ship  does 
t  of  those  who  have  saved  thdr 
1  as  the  ship  itself  has  perished. 
»ve  been  cut  away,  or  any  part  of 
for  the  general  safety,  then  con- 
*  because  it  is  for  the  purpose  of 
l>ut,  on  the  other  hand,  if  a  ship 
1,  and  its  masts,  yards,  and  gear, 
been  taken  into  port  and  refitted 
reaches  the  port  of  its  destination 
incurred  for  such  repairs  are  not 
*iEd.1. 4,^977,  h.  Of. 
'  P.  .4. ».  J.  ft  «■ 
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chargeable  upon  the  freighters :  If  a  vessel  be  sunk  or  driven 
ashore,  what  an^  one  can  save  of  his  own  f  ropery  is  his  own  u 
though  it  had  been  saved  from  a  iire. 

.  §  iSii. 
R«n«if  of  The  remedy  which  the  owners  of  merchandize  thrown  oTcr- 

^^^  board  to  lighten  the  ship  have  is  by  an  attia  ex  lotaU  agumt  the 

agiiBK  owoen.    jjjjjjj^j.^  ^^  thereupon  has  his  recourse  against  those  wkoM 

merchandize  have  been  saved  by  an  actit  ex  cenJueU  to  coatrilvui'^^, 
their  share  of  the  damage,;  by  an  action  ez  locato  the  master  U  ' 
compellable  to  keep  back  the  merchandize  of  the  other  fieighten 
until  such  time  as  they  shall  have  contributed  to  the  loss,  but  if 
the  master  have  held  back  the  goods  of  such  co-freighters,  the 
action  ex  Ucatt  may  be  brought  against  them  directly  ;  if,  bow- 
ever,  they  be  passengers,  and  not  freighters,  who  therefore  have 
no  goods  on  board'io  answer  the  demand,  a  distinction^  must  be 
maw;.  If  they  shall  have  chartered  the  entire  ship,  an  actioa 
ex  cenducto  will  lie  against  them,  just'  as  if  they  had  hired  a  cer- 
tain quanti^  of  space  for  their  goods,  it  being  held  to  be  just  that 
they  should  bear  in  common  the  loss  suflered  by  others^  and 
whereby  their  own  goods  have  been  preserved. 

To  rob  a  wreck  or  a  vessel'  in  distress  of  ever  such  a  trifle 
renders  the  thief  liable  for  the  whcJe  ship  and  cargo, — and  to 
throw  obstacles  in  the  way  of  persons  saving  a  ship,  or  to  destroy 
those  on  it,  is  capital. 

§  1812. 

CnndoAincra        The  next  attempted  to  be  added  to  these  six  is  the  euratie 

not  ui  implied   Junerli,      The  law  says,*  that  whoso  law  out  anything   for  2 

*^  Aineral  is  said,  to  contract  witli  the  defunn,  not  with  the  beir> 

because  it  mav  be  neceu^  to  bury  the  deceased  before  there  is 

any  heir.'     The  acile  Juneraria,MowevcT,  lies  adversui  eas  ad  qim 

funui  ftrtinttf  whether  heir,  bonorum  possessor,  or  other  suc- 

c^sor,  and  it  is  upon  this  passage,  that  this  has  been  placed  among 

implied  obligations. 

Rnktbiddowa      Thibaut*  lays  down  the  rule,  that  the  duty  of  cauang  a  body  to 

b]pTtubnib       [,j  buried  does  not  in  general  rest  upon  an  obligatory  act.      If 

Who  boami  to    the  deceased  have  designated  any  one  to  perform  this  dutf ,  be  must 

^.j*"!'*"      perform  the  office  on  pain  of  losing  the  legacies  lefttonim;^  but 

if  he  do  so  cause  the  funeral  to  oe  performed,  lie  has  Us  attit 

dell    against    him    wfaose    duty   it    primarily    was    to    do    so,^ 

and  such  person  is  compellable  to  specific  performance.     Where 

no  commission  in  (tiis  behalf  has  been  gjven,  the  heir  is  bound 

'  P.  47  9,  3-  cic«p(j|^fc  where  there  b  Mt  ■  rcgubr 

■  Id.  »  mJVPwouM    Ik,  !■  Act,  m^;^,M 

'Id.  14,^17.  tamwm.    P.  11,7,  14,^  ij. 
*                      'SjiiC  da  P.  R.  %  639.     ThibiDt  ii,         ■  P.  11,7,  >i>  Wi  Id.  14,^1. 

homvn,  la  am  in  talking  ibout  a  min.  '  td.  14,  ^  i  ft  1. 

diU  kb|e,  Ibi  none  tuch  trill  Iw  b]>  iny 
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to  ICC  that  the  exequies  be  performed  in  preportibn  to  his  in- 
interest  tn  the  inheritance.*  The  next  in  order  are  the  parents  and 
husband,  tbe  Utt«r  taking  precedence,  if  he  have  been  benefited 
bj  the  property  of  the  wife,  but  not  otherwise/ 

The  first  husband  is  not  liable  for  the  fiinera]  expenses  of  his 
dirorced  wife,  to  whom  she  had  brought  a  dowet  i  *  but  tbe  husband 
is  liaUe,  in  proportion  to  the  dower  of  his  deceased  wife,  for  her 
funeral  expenses.* 

The  same  rule  applies  e  converso  to  the  wife  i  •  fiirthcr,  other 
persons  who  were  bound  to  sustain  the  deceased  are  also  bound  to 
buty  him.* 

Should  the  persons  heron,  mentioned  neglect  the  funeral,  any  RemcdiMiM 
person'  maj  cause  its  performance  despite  even  their  prohibition,*  out  of- 
and  then  sue  for  the  expenses  by  an  aetia  fnKtraria^  or  famili a 
hircUctmdtt^  where  there  are  joint  heirs  who  arc  liable.     And  the 
action   lies  against  the  master  of  a  slave  whom  another  has 
buried." 

These  actions  presume  the  same  premises  as  the  actia  maiidati, 
viz.,  that  the  expenses  are  npt  made  with  a  donative  intention,** 
nor  with  the  object  of  insultii^  the  memory  of  the  deceased." 
Moreover,  they  must  not  be  extrava^nt,  but  suitable  to  the 
station  of  the  deceased,  even  though  he  had  given  orders  to  the 
contraiy.**  \ 

A  third  person  who  has  supplift^  anything  on  the  order  of  him 
who  caused  the  funeral  to  be  performed,  caimot  recover  b<^m 
the  estate  more  than  is  Strictly  suitable,  and  must  sue  the  princi- 
pal for  the  balance." 

Lastly,  should  there  be  no  one  willing  or  obligated  to  undertake 
the  fooenil,  it  must  be  performed  at  the  public  charge." 

Not  to  multiply  instances  to  be  found  under  this  title,  there 
being  a  common  law  right  of  bi^rial,  any  one  has  an  aetia  funeraria 
who  has  properly  buried  a  deceased  person,  whose  agent  he  is  to 
be  considered  for  this  purpose,  et  gtntraUitr  fuU  juMcem  jtutumy 
DM  nuram  negstiorum  gtstorum  actionem  imitari  ud  tclutius 
^fMilatem  stqui  j  cum  btc  ti  tt  aetianis  natura  tndufgtt.^^ 

G.  HnbDO'  it  Bunucnda  nnenuD  mmju. 
Liu.  179s. 

■*  CanDa,  Itabdow  *.  Caacon,  i  AtM. 
f-  "9">  S?7- 

*■  G.  H.  BriickMt  it  Kpalt.  fnd*  coa- 
ud.  JtB.  170I.  FonitDcn.inil  other  po^ 
<oa«  mrithoal  ftindi  moM  be  boricd  at  die 
CM  of  the  puitb  whtn  thej  die;  thai, 
thtOt  itt  pwlk  fiiiMnli,  thoi^  k«  comIj' 
thu  UuE  of  the  bt«  Dske  ql  WelliagtiMi, 
■ad  aft  perflNnitd  in  due  coane  of  law  io- 
Rdd  of  bjr  ipcdil  Seoinii  CoBmlnun. 
"»-.  Ii,7.i4,*7-  ""■  '4.*>3 
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The  simple  exptuiadoo  of  this  then  is,  that  whosoever  ought 
in  du^  or  in  law  to  perform  this  office  is  to  be  considered  as  the 
mandatary  of  the  deceased,  and  has  therefore  his  remedy  in  an 
actio  mandataria^  a^aK  the  heir,  or  in  an  actio  famili^e  hirdt- 
euxdje  against  coheirs,*  or  in  an  aetit  fantraria.*  As  these, 
however,  aU  suppose  die  actio  di  mandato^  this  action  cannot  be 
said  to  arise  out  of  an  implied  contract,  but  to  be  founded 
on  a  mandate ;  nor  is  there  any  objection  to  consider  the  burial 
as  a  neggtionim  gt/tio^  since  the  contract  is  said  to  be  with 
the  defunct  and  0(S  with  the  heir,  and  the  action  bdng  heritable, 
the  heir  is  suable  in  the  place  and  as  the  successor  of  the 
deceased.  .  In  England  thercis  a  common  law  right  of  burial,  nor 
is  it  clear  thatnthe -paison  em  alw^rSiSue^  fo^  hlf  ^u|i4  ^i       ..    . 


■    ....  iun-    .... 

Csatdiam  The  Supposed  quasi  contract  eonfinium  agrtmm  quorum  iititt 

■s™™"  rti(/«j(  ««/ cannot  he  siipported  as  suchf  since  it  does'nor'^^ 

Gv^TiDiir      °"*  °f  *"  'n>phcd  contact  bii't  but  of  a  quasi  delict,  for  if  the'^M 

oMuim^ied    boundary  catmot  be  found  the  parties  are  required  to  come  toa' 

•xmxao.  compromise  and  setde  ia  just  boundary,  the  party  trtio  is  thereby 

benefited    being    required    to    enter    mto   aA    Undeitaldng    itidt' 

liquidated  damages  to  res^re  the  legal  boundary:*  now,  sbouM' 

he'  iail^  ili  so  i»ing','  Uie  p^halty  would  become  duc!^  and  it  is 

diificull^o  see  hoi^  this  can  bb  teroi'^  ah  tlnptidJ  ditiligatlbh. 

§,1814. 

Lidi^atcKatio       The  litii  cpottslatto  was  an  oral  pleading  before  the  pnetor,  the 

not  u  inpUed    result  <>f  which  Was  that  the  parties  agreed  to  accept  Ac  decision 

*°°**^  of  the  jttJex  pidaneut.     The  &ct  of  going  before  the  prxtor 

is  said  to  presume  a '  contract .  to  abide  by  the  decision  of  the 

judex    appointed,   arbitrium  judicis^  but    this   is'  not  so,-<-the 

litis  contittatio   partakes  of  the  nature,  and  is  in  lact  a  stipula- 

don  between  the  contending  parties,  and  is  essentially  a  novation  ;* 

and  if  it  were  none  of  these,  inasmuch  as  the  parties  are  bound  in 

penalries,  it  is  a  contract  quati  tx  dtiictofi    This  is  not  the  fittiiu 

place  to  discuss  this  question,  further  than  to  shew  that  there  is 

no  ground  for  assigning  the  litis  eentutatie  a  place  among  implied 

oblations. 

"    ■'  ■  -^ 

'P.  11,7, 14;}  i«|  Thih.  L  e.  ^  639.  ■       «De  bngny,  Syn:  (io5,ti>1.  5,  b.  i, 

•P.  11,7,  i4,(i».  ^4.«•ol.6,^.»,«.t».^^sl,^»J. 

•  Oldtk,  Pud.  ^  7T«.  •0*»;-4.  4  t7«-91  P.  4.  '.til  C. 

.•Tbtb.«i,ST«.d«P.R.47.«,t7i9i     7>M.)-      ■ 
P.  1, 19,  J,  4  I J  M.  J,  I,  I,  pr. 
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-    .  .  .  *  ■'■'■ 

The  em£cti»  eh  turpem  eautam^  the  rtctptit  in  navrm,  caupt-  OmiKio  ob    ' 

nam^  and  siobultm,  arise  out  of  quasi  dclicn,  u  will  be  seen  in  the  Mr|Kin  ciuum. 

proper  jJace.     The  evident  intention  of  the  conipaert  of  the  ^^"""J". 

Institutes^  by  specifically  mentioning  six  implied  contracts,  was  iniuni,' utKi- 

Aat  all  odnr  im[died  contracts  should  be  brought  either  under  one  "''■t  >"m  ijuid 

of  these  heads,  or  left  to  the  remedy  which  was  otherwise  open  to  ^J^^n  mb""' 

die  fdaintiff.  mn. 

%  1816.  ^ 

In  the  iUat  way  a*  ahligatiantt  rtaltt  are  contracted  mediately  Obt^itjonct 
through  others,  or  immediately,'  so  ehligatioius  i»  eantraetu^  or  ^"^"  *°V 
piati  e»  eentractu,  may  accrue  to  a  (wrson  through  the  implied  ttmij™^* 
agency  of' the  fiiiut  famiHas^  or  itrvus,  sub  ptttitatt  patrii  or  feBtjafBthm. 
JanuHi,  or  by  the  intcrventian  of  3  mandatarius.     In  the  first  case,  9^^  J"" 
the  ton,  under  the  control  of  the  fater  familias^  has  a  sort  of 
qualified  interest,  because  the  property  vests   in   him,*  and  the 
lather  has  the  usufruct  only ;  hut  in  the  second  case,*  the  slave 
has  neither  a  proprietary  nor  an  usufructuary  interest,  just  as  little 
indeed  as  the  mandatary.* 

The  Stnatus  Cemvltum  Mactimlanttti^  was  passed  under  Vcspa-  Semm  Cob- 
sun  to  add  stringency  to  a  lex  enacted  under  Claudius,"  forbidding  j"*?"  **f^_j 
the  reckless  extravagance  of  youths,  in  mattcn  of  loan,  who  bor-  tapccmt^oMlw 
rowed  money  t»pectata  patris  mtrte.  >MicipMia( 

The  dispute  as  to  whether  this  Sctum  took  its  name  from  one  ^^  *"?•"?■ 
Matidt^  a  notorious  usurer,  or  Kmie  equally  notorious  prodigal  son, 
little  matters;  it  is  the  effect  of  this  legislative  provision  which  is  of  IticAet 
immediate  interest.     It  bars  the  remedy  of  creditors  who  had  lent 
money  to  a  filius  Emilias,  both  before  and  after  he  became  sui 
jtiris. 

The  &ther  is  allowed  to  forego  the  benefit  of  iu  provisions,  Mi;  be  n- 
dtough  it  1*  not  competent  to  the  son  to  do  so.     The  only  ex-  ii<Mnc«dbrth« 
emptK»i  from  the  full  operation  of  the  law  lies  in  the  prbvlsion  that  """'■ 
a  coaJictit  indtbiti  cannot  be  brought,  cither  by  the  bther  or 
the  son,  to  recover  a  sum  paid  by  either  under  circumstances 
within  die  scope  of  this  law.      It  must  also  be  further  observed, 
that  this  Senatus  Consultum  applies  to  a  mutuum  pecuniarum,  but 
to  no  other  contract,  in  so  &r  as  such  contract  be  not  entered  into 
injraudtm  Itgis^  that  is,  where  the  substance  of  the  obligaUon  is  a 
pecuniary  loan,  though  disguised  under  tlft  form  of  a  sale. 

'  L  1.  so-  '  t  I7^s,  h.  op. 

•TM.AM.  II,  ii,4i5i»,h.d(i. 
•P.  T4,S,t,  p».i  Swt.  VMf.  ^V  ji 
I-4.7- 
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*   1817. 
*"^'^'a"  Jttttjnian  tells  us  tlut  we  maj  acquirt  hj  Aa  slaves  of  cMbm, 

ig^^d^Ta.  ^  *^^  ^7  f*^  pcnoni  whom  wc  possess  in  kna  /Ut—ihat  n, 
supposing  theni,  though  efToneouiI]r,  to  be  our  own  sUvw ;  theta 
are,  however,  but  two  cases  in  which  this  result  will  fiiUov, 
It  ^md  *K  tptrit  SMts^  vel  NT  rt  nutri  adqwram^^  and  this  exto 
to  t  slave  of  whom  we  have  esined  usufruct  or  use.  Strvi  o 
munts  acquire  prt  parte  for  all  their  masters,  unless  they  ittpul 
ncminalim  on  the  part  of  one  only,  or  be  desired  by  one  (wly  to 
to  stipulate ;  thus  Titit  Jemiiw  mn  ieri  tfnjts  wiu  confine  the 
benefit  of  such  stipulation  to  Tidus,  one  of  the  masters  or  joint 
owners  ofdw  stipulating  slave. 
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TITLE    XXrV. 


nl«uMiln    PifiMiiii  Soluuia  ct  Hinv  aaltniili    ):WinriwriB 
■  Rd— Hondo  Priradn  «  CunubliTt — Acccrtflalk — Mutou 


-^odWa  Littritai  Rd— Hondo  Prindn  «  Cuinublin — Accc^tflalk 


(   1818. 

Having  hitherto  leanwd  how  obligxtioiu  accnw  and  are  madt  4 
opnativc  as  regjwds  the  paitisa  to  tbein,  it  nmaiiu  to  be  seen  ^^L"'*^ 
wider  what  «tatc  of  circuButancct  ibcy  Iom  this  operative  force,    " 
or  may  be  rendered  or  become  null  and  void. 

Aa  obligatioii  may  be  in  Itself  void  by  tbe  timplc  operation  of  Bj  liw  or  ha. 
lur,  or  it  may  become  lo  in  consequence  of  a  ccrtau  state  of 
6cts.  In  the  first  case  an  obligation  is  said  to  be  void  ipu  jiftf 
»d  in  tbe  latter  tfi  txctptienii.  In  the  former  case  no  action 
lies,— and  in  the  second,  although  the  action  is  maintainable,  yet 
there  is  a  sufficient  answer  to  it  which  prevents  it  from  proced- 
ing  further;  for  there  is  a  wide  distbaion  between  extinguish- 
ing the  ri^  and  baning  die  remedy  onlv.  As  this  latter  properly 
coaua  under  the  head  of  actions,  tt  wiB  suffice  to  nuke  a  short 
ncBtion  of  it  turfy  in  this  place. 

(  1819. 

If  a  testator  leave  his  debtor  by  testament  that  which  he  owes  obfipdom 
him,  and  the  heir  sue  the  d^>tor,  thts  latter  defends  himself /xff^  '^^^'  '^^u 
tkme  tntamtnliy  which  is  a  sufficient  answer  to  the  action :  the  same  ^  "  "«?<». 
ii  the  case  with  a  debt  remitted  by  a  pactmm^  for  on  suit  brought 
tbe  action  is  answered  by  the  txetptia  paetl.    The  judgment  of 
die  court  has  the  same  effect  by  pleading  the  txetptia  rti  judicata. 
If  tbe  plaintiff  agree  to  forego   his   cuim   on   the  dcfondcnt's 
swearing  he  does  not  owe  the  debt,  termed  ept  txctptianit  Jtirit  OpejnrH 
jwratuUy  such  agreement  will  be  upheld,  and  the  action  is  dc-  J"^*^ 
feated.  Pr^icrintio  a 

Prtfscriptit  is  also  a  plea  by  which  a  claim  or  an  oUigation  may  modTofra. 
be  successnilly  met,  and  ^<^rly  comes  under  the  modi  ttUindt  ^ 
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tbligat'untt  *ft  txetptitnit.     The  2uthor  of  the  Bnich)4(^si  puti 
this  under  a  Kpante  head,  fer  the  cmtunut  Jaarum  eauiartm 
lueritivantm. 
Zacliilk  bnr.  .  In  England  it  has  been  a  quetdon  when  it  it  a  itibstanda]  plea, 

and  when  otherwise.  The  best  ewnion  is  that  of  Packe,  B.  over- 
niling  the  dictum  of  the  Queen's  Bench,*  and  laying  down  that  na 
subsequent  acknowledgment  in  writing  would  take  a  debt  out  of 
the  Statutes  of  Limitations,'  after  Statute  run,  which  did  not 
amount  to  an  unconditional  promise  to  pav  on  draiand. 
RcttinitioM  in  Ratitutia  in  inttgnan  is  also  a  good  plea  in  both  civil  and 
iBtcgnun.  criminal  matters,  either  the  Aing  or  the  person  may  be  aSected 

by  it :  as  regards  the  former,  a  person  having  buiJt  on  a  site 
which  does  not  belong  to  him*  is  put  into  possession  again  ;  and 
as  regards  the  latter,  a  pcraon  regains  the  posscsuon  of  former 
rights,  as  in  the  case  of  a  reititutio  sfoliatsrum.  Rettitutit  in 
integrum  jgenerally  applies  to  every  reintegration  of  a  former 
status  J  antTwill  be  commented  upon  at  length  hereafter. 
Bj  fret  or  di-  Change  in  the  circumstances,  without  Uamc  to  him  who  takes 
cuDMuco.  advantage  of  the^plea  is  effective,  as,  for  instance,  absence;  n^ect 
of  an  agent  or  attorney  j  error  or  ignorance  of  a  hict  \  an  unforeseen 
circumstance  or  illnesa  -^  morbMS  svHtitui,  or  the  deadi  of  a  party, — 
all  of  which  more  propcriy  ^belong  to  restitution  ;  a  contract  made 
impliciu,  or  expUate^  in  considnation  of  certain  circumstances : 
all  these  are  pnetorian  remedies.  No  state  of  circumstances, 
not  even  gross  fraud,  is  sufficient  to  justify  a  par^  actuated  by 
good  fiuth  in  avoiding  his  obligadon,  without  previously  provii^' 
the  Act  1^  meant  of  an  action. 

§  l8io. 

Modi  collendl  The  methods  of  avoiding  contracts,  by  opeiadon  at  Uw  madi  ■ 

obUgatioDa,  tilUssJi  oiligalieiui,  ipsa  jiirty  are  of  two  descripdont :  some  are 

^^^^  *"  termed  eammuntSt  because  every  species  of  obltgadon  can  be  dis- 

CommDM*  solved  by  them ;  while  others  apply  to  certain  cases  only,  and  are 

Mutio.  called  prefrii. 

D^oinwlu-  The  CommuHts  are   54*m,  Datit  in   lalutum,  OUati;  C»n^ 

ouitia.  ligHatigj  Dipcsitia,  Camptniio,  Cenjiuio,  InUritus  rti^  and  Nevatit. 

Coodgiudo,  The  Proprii  arc  a^n  duplex  and  applicable  either  only  to  con- 

^^^''°:  tracts  strict i  juris,  or  ebligatianis  benxjidti;  die  first  are  distoIviMl 

Caa.^^  by  Mt*ptilatit,  the  latter  by  Mutuus  dttunius. 

Littnuu  id. 

NoTido.  ,      „ 

Prapiii,  Accep-  )    Itl2I. 

^i^^uniu.        -j-jjg  jj^jj  ^jjj  ^gj(  satisfactory  mode  to  alt  partie&of  determining 

SotntioDT  at  contract  is  by  Selutie.  In  its  common  acceptation,  this  word  ittt- 
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ports  the  pajnteotofasumorinone^due;  but  in  iu  geiMral  sense, 
tads&ction,  it  will  be  found  to  comprehend  Compcnntion,  Con- 
fiision,  Obhtion*  and  Consignation,  ice. ;  >  in  short,  to  spp^  to 
wbomsoever  has  petfonned  his  prtHnise. 

Partial  fidfiUnient  of  an  oUigation  is  legally  considered  as  non-  P«t  foifiiimnit 
iulfillment;*  hence   an   obli^tion   must   be  wholly  and  Indrely  '>''<'■"•  pcrf<>^ 
satisfied.     Where,  however,  the  judge  has  ordned  the  full  per-  '""'**' 
fonnance  of  an  obligation,  under  a  penalty,  such  will  not  be 
inforced  in  cases  where  it  has  been  peifbrmed  as  to  the  major  '^ 

fart.' 

The  tanJemnatia  in  id  qmtd  fuctrt  pttttt  is  allowed  in  cases 
where  the  debtor  is  not  in  a  position  to  maintain  himself  by  his 
dil^ence,*  and  consists  in  his  being  permitted  to  retain  sufficient 
for  that  purpose,  until  the  state  of  his  finances  admit  of  hit  doing 
so.  I'he  technical  term  for  this  is  ieiufidtim  tampttatia  or 
friviiegiitm  diduetianis.^ 

Performance  of  promise  or  satis&ction  may  be  )>y  the  debtor  Sidi&ctiDa, 
in  person,  or  where  his  legal  status  renders  him  disqualified,  on  ^  ""^L. 
bit  behalf,  by  those  under  whose  control  he  is."  '°* 

Payment  may  be  made  to  the  debtor,  or  to  him  who  is  adjectmt,  Tc  debm,  ar 
or  named  together  with  the  debtor  in  the  transaction,  because  Uni^icaM. 
then  they  are  looked  upon  at  partners,  a  fortiori  where  the  ad- 
jtttus  is  a  partv  to  the  contract,  in  which  case  the  payment  wiD 
be  good,  even  enough  made  aeainst  the  co-creditors'  consent ;''  to 
wbcMn,  however,  he  must  deliver  whatever  he  may  have  so 
received,' 

Payment  to  the  attorney  of  another,  empowered  to  lecdve  the  To  utoney. 
amount,  is  alto  valid,'  to  long  at  the  mandate  remain  in  force, 
and  the  mandatary  do  901  demand  and  receive  more  or  other  than 
his  procuration  alIovn;>°  and  even  after  its  revocation,  if  the 
debtor  be  ignorant  of  the  fact.'*  Never^eless,  the  pawnee  of  a 
claim  is  considered  in  the  light  of  a  mandatary." 

If  a  payment  have  been  made  in  any  other  way  to  a  third 
party  the  debtor  will  not  be  liberated,  except  with  consent  of 

*  P,  46,  3,  51,  Jt  54 1  P.  JO,  16, 47,  Ij  I  E.  F.  ObdeBiin  dc  bea.  comp.  Aiat. 
-     -'  1^01 1    £■    Teaul    dc    cod.    u|.    Zif. 

1715. 

'  Thib.  Sj«.  P.  R-  4  647 1  P.  46.  3, 15  { 
P.  jo,i7.  "M  I.  »,l,*x. 

'  P  .  46,  3,  71,  pr.  I  Id.  106. 

■P.+6.J,  io,P.4S,l,l3t,*l. 

'  P.  1,  14,  II  (  P.  50,  17,  iSoi  P. 
46,  3,  wj  OiiM,  3,  100-114,  "71 
Anlfar*.  f.  C  T.  4.  ml.  »  Hft.  No.  Ij) 
Rodelin  di  idj«to,  Altd.  ■6qi )  MuuBi, 
Di>p.T.  1,11.  t. 

"Ci,  I],  IS,  pt.  i  Id.  6t }  Miillcr  id 
Icnn,  oU.  S77. 

f' P. 46,  3,  I., ^.i  P.  46,  3,  38, 4  I. 

"  P.  ij,  7,  1!,  F-  i  C-  «.  "7,  4- 
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tbe  creditor  i'    or  in   case*  whort  luck   pajraaent  wu   lor  his 
benefit  i*   md  for  diis  reuon  be  it  libentted  when  the  paifmatt 
b  made  bj  his  creditor's  creditor.' 
^^Stl  oL        ^f  ^  °^^  B  >  ^"^i  ^vho  b  ujsin   indebted  to  C,  to  whom 

lerfbcblm.   by  xkc  fxetflU  oJi. 

Stricdf ,  indeed,  every  one  must  himself  pay  his  own  debts,  nem*- 
theleis  a  guardian  may  nay  for  bit  ward ;  an  atcomey,  mansger, 
or  agent,  for  his  prinapal  ;*  nay,  payment  made  go  the  put  <^  one 
who  has  prohibited  it,  operates  as  a  discha^  of  the  debtor,  Svf' 
pose  the  case  <^  a  friend  paying  ibe  debt  of  another  who  had 
gone  off,  forbidding  him  to  disdiarge  it :  (be  principal  debtor 
here  is  liberated,  except,  indeed,  he  be  in  a  position  to  prove  that 
his  interests  are  reaUy  injured  bf  tbe  p^rment,*  and  die  <Adoii» 
friend  must  take  his  remedy  by  obtaining  a  cession  of  tbe  ti^it 
of  action  from  the  original  creditor.^  On  these  grounds  tbe 
debtor  is  hdd  to  be  liberated  by  die  irrevocaUe  cooHnand  of 
tbe  sovereign  of  the  countrpto  pay  to  a  third  party.' 

§  1822. 
'^^  In  order  to  constitute  a  payment,  it  must  be  made  with  tbe 

DxoWciid   intention  of  extii^uishing  the  debt,  for  otherwise  the  creditoc 
Im  only  acquires  such  rights  on  the  sum  as  the  debtor   may  bavv 

"^     ,  -  chosen  to  transfer  to  him.' 

The  nature  of  an  obligation  requires  that  the  pardcular  object 
of  it  be  given ;  hence  the  creditor  can  insist  upon  the  ddirery  of 
the  thing,  or  performance  of  the  act,  according  as  a  thing  or  act 
is  die  (£jcct  of  the  obligation ;  and  that  the  £btor  be  compelled 
to  such  performance,'  although  the  creditor  can  demand  to  be 
recompensed  by  the  recalcitrant  debtorJ°  Nevertheless,  tboe 
exists  in  the  first  case  none  beyond  tbe  usual  judicial  nodes  W 
inforctt^  the  liability  as  against  the  debtor." 


>P.46,J,«3iW-j8- 

'p.aij,  16. 

■  p.  44(  4)  6  (  F.  A.  KwiIkiU  dc  co 
fni  iaria  ilmo  in  lolat.  &c.  licet^  Lipa. 


•P.  ii,>,  ■9,>r.|P.46.],K. 

'*L»i  7.^*1  »-  l.»4.  V-i  P-M.S1 
iS|  P.^efci,  ij,%4i  P.4i»,4,»7,\*i 
ride  Thib.  L  c.  note  (  ad  V  <{i  i  FkU- 
Pnik   (Archi*.).    15    T«L    *   Hti  Vo.      neu,  L.  *,  c.  30,  concnnni  dfnd■dac- 


*  I.  *,  St  ^  1 1  L  N.  Hnt  de  wA-oL  pro  liaD;  TboBuauiDtapnoiiaorliuiDbna- 

tcN.  &eta{^«MC.V.  il,T.  j),Cijpt.i705.  Mmcot.  dt  unit,  poneaor,  ^  141  Iliiillli 

*  P.  },  5,  nit.  j  P.  ■  I,  7,  14,  V  I]  i  C.  da  ^Kiendi  M.  Tab.  i6gft  |  ca>f«i«  Gae- 

&}$,](  P-  17>  It  40{  C.  1,  ijjolt.)  cdi,  L.  «,  T.  14,  qo.  4»;  GlHcIc,  And. 

En.  1.  c.  MCI.  1,  ^  7  i  Pof.  T.  ^  •!■.  4Tol.t]iAt  Bmrnkthnaad  Cou. 

'Vi  P- J.  5.  39.  * +}•  "P-  4^1.  n.  4  i>'-»9.  »t  ».P'-I 

*  P- 4*.  J.  J3  i  ?»•■  ol*  »*■  ».  "*»■  C.4,49,p.i  C.j,»i,iT, 
"J0.P-J3S-  "P.  6,1,  Mi  P.4>,i,  15)  P.45,4, 

Tbi...^  L  c.  S  Ml  P-  W  >*.  +7  il  *■■  1.  3,  J4-S.  »  Ji  '■  •«N  <».  S*l 

Ic  170  J  P.  46,  3,  ji  *  54  )  WeidnD  Tot.  C  7,  5},  ■,  7, 
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5  •>'%■      ■ 

When  a  debtor  h  alone  liable  ibr  a  sun,  hii  creditor  it,  strictly  spGttiDi  ie- 
^eaking,  not  compdUUc  to  receive  pajmcnt  by  installment  ^^^ 
where  it  is  all'  one  contract,*  except  where  the  debt  remains 
in  part  unpaid.  A  lolutio  farticuhris*  is  only  exigible  where 
put  of  the  debt  is  not  paid  by  reason  of  the  account*  being  dis- 
puted. A  running  account*  is  not  to  be  looked  upon  as  arising 
out  of  separate  contracts,  that  is,  a  demand  cannot  be  split,  but  it 
is  no  splitting  of  demand  if  die  debt  arise  out  of  several  separate 
contracts :  but  a  demand  may  be  split  by  the  law  itself,  at  vhes 
iho  parent  it  to  be  made  pn  rati  to  dirers  htan.* 


§  1824. 

yment  is 
tainly  defined,  it  always  interpreted  in  &vor  of  the  debtor,  to  that  p*)™™" 


The  period  at  which  payment  is  to  Ek  made,  whete  not  eer-  Th<pni^«r 
.......  .._  ....  watSW 


thou^  not  after,— this  must  nevertheless  be  taken  with  the  modrfi-  ifat  dtkM. 
cation— provided  the  creditor't  interest  be  not  thereby  prejudiced  i 
lod  even  if  the  obli^on  to  pay  have  been  utterly  unlimited, 
faaawii  matuum  in  mUmum  (/mtractum  sit,  the  creditor  is  estopped 
from  suing,  tboi^h  the  debtor  may  pay  at  any  moment  be  may 
please^ — thus,  where  no  time  it  fixed,  the  debtor  cannot  be 
sued  during  hit  life,  and  his  creditor  must  await  his  death  and  we 
hit  heir. 

S  182s. 

Where  the  value  and  quanti^  have  been  established,  accordi;^  Tdo*  a 
to  the  diSerence  of  locality,  the  barg^  is  to  be  observed  at  made ;  ^'^  ^ 
but  if  this  precaution  have  not  been  taken,  the  value  and  measure,  ""*''*'' 
at  die  |dace  wbtn  payment  is  to  b;  made,  must  decide ;  but  if  it  be 
supposed  that  an  lUKMrttandmg  hat  at  Ktde  been  come  to  respect- 
ing the  place,  aa  widi  reference  to  the  value  and  measure,  the' 
plaintiff  maj  demand  and  hare  die  value  that  the  object  beart 
at  the  place  where  the  suit  is  brought.* 

In  Older  that  an  obligation  may  be  entirely  fiiJfilled   and  ex-  Pmntm 

M^dt  himwir  of  (be  mboSt  adK  in  OM   1>*»B9- 

*HeUf«M,  jniiF.  for.  f  ijil;  Gtttf 
djni  KKbfgncb.  j  Tot.  p.  j^o-^iD. 
■  C.  j,  ]t,  6  {  wi  Tide  Vfaia.  L  c  a.  5. 
'  '■  ♦*.  3.  7»;  M-  9*.  *  4J  P- ♦!.  >. 

tC.  L.  ll,  T.   I,  m.  n,  )  Vsct.  COOUB. 
l1,T.1,i4,L.+«,*r.j,M. 
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">     tinguisbed,  among  other  requisites,  it  is  necessary  that  the  object 

contracted   for  be  ffvca   in  due  qvantity ;'    the  great  question, 

>  therefore,  will  always  be,  of  what  amounts  to  due  quantity,  for 

which-it  it  difficult  if  not  impossible  to  Lay  down  nilcs,  exce|>t » 

the  case  of  money  ^yments,  and  of  how  lar  the  diflwrcnce  of 

locality  operates  on  the  quantity  and  quality.   Thituut  has  examined 

all  the  authorities  who  treat  speciAcally  on  this  subject,  and  which  - 

are  set  out  in  the  foot-note  ;*  the  most  accessible  treatise,  however, 

is  thu  of  Leyser,  in  Latin. 

QuntitT  ud  To  render  piwmcnt,  then,  effectual  it  must  consist  in  a  sufficient 

^'k^""*  ^   quanti^  of  sufficient  quali^,  according  to  the  local  custom  and 

da  nfmmr°*  TsJwc  of  the  thing  given  in  payment, — for  this  reason,  much,  which 

cffiectuL  it  is  impossible  to  settle  by  especial  Ic^  provisions,  must  be  left 

to  the  discretion  of  the  judge. 
Moacj  ftj'  With  money  payments  it  is  more  fisasable  to  lay  down  some 

■nanEiMiBccttd  soft  of  general  nile  as.  a  guide,  and  to  shew  the  influence  of 
iTUHbtT.         locality  OTi  value. 

Rniuior  Mccr-  It  Is  manifest  that  quantity  alone  may  very  insufficiently  repre- 
tuaini  At  tm*  jcnc  the  article  for  which  it  is  tenaered  in  payment,  except 
""^  when  combined  with  quality.     To  coin,  five  tests  are  applicaUe. 

Its  value  in  payment  depends  first  of  all  upon  its  sort ;  secondly, 
aa  its  weight ;  thirdly,  on  its  content  of  precious  metal  or  assay  j 
fourthly,  on  its  cutrency  or  market  value  with  reference  to  other 
descriptioni  of  money,  that  is,  the  number  of  other  coins  for 
which  it  is  exchangeable ;  and,  fifthly,  on  the  quanti^  of  mer- 
chandize which  may  be  obtained  for  it. 
Lcp]  Mndm.  The  public  is  under  the  obligation  of  receiving  ccxn  as  really 
of  the  value  at  which  the  law  fixes  it ;  bence,  it  a  government 
if.  be  in  the  habit  of  depreciating  the  currency,  the  merehant  most 
have  due  respect  to  this  fact  in  making  his  bargains,  but  mnsr 
receive  the  coin  in  payment  for  its  legalfy  .established  value ;  and 
should,  on  the  contrary,  the  government  put  a  coinage  out  of 
circulation,  the  subject  it  no  longer  permitted  to  eSect  a  payment 
with  it:*  the  same  applies  where  the  value  of  the  circulatini; 
mediiim  hag  been  increued  or  diminished  i  it  must  be  g^vea  ana 


*  Saec  191  J.  S. 

pccnnur.  matMi  moiwdt  bout.  Fnnkf.  >bntn(a|,  te.  Tnakt.  17911 

■d  V.  17^  J   O.  S.  Midiho  D.  MtcM  kaiit   piimv  DM*  jnrii  cnci  . 

aam.  4»madt  area  pwoa.  Mlot.  natMo  fMnb.    hide,  trima,  Jen.  itej  {  Maea 

Pcouir.  Domm.  nHora,  HtL  I76i(  L  Oubchten nbn  Jit  ZalKhnluaa dir  dank 

Sttn  ^  anlit.  mooet.  nlon,  Lif*.  die  Hcnb«tmi(  der  Bukwttd  Iq  Tytol 

ift]  fimopoK.)  Brnkcnboek,  ctk.  L.  I.  eBtftiad«Dea  Strcti|teiten,.  1I07  j  dacfc. 

e.  9)  Aieiuii,  inizipi.  L.  3,0.  io,f(|.)  Pud.    11    V.  T.  <l-9i|    C   S,   Td*. 

Leper,  Died.  Sp.  J19  (Ondan)  {  BcmcM.  (fnn.  £.  Schnda)  ^uid  dtUlo  pcsnajuia 

ahcr  du  Kedu  bd  d«  Beniil  ia  •nam-  ^oottictt^    LiMiitin    taqtutaaibo  area. 

totcDU'diuen}  Bnuucbw,  1764)  J.  L..  pMtuMB  6dl^  «d>e>diui  A,  Txlnc. 

Schmidt,  Abh.  v.  d.  USiicntcD,  1  AwC  itt4)  B.  W.  Pfcifler  imMiKlM  Aafik*, 

lea.    lySs,  4{  and  dun.  dCBcn  nchc].!  raafea,  >  V.nr.7. 
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nlcen  at  whatever  value  has  been  put  upon  it,  without  liberty  to 
the  one  Subject,  unilaterally  to  Euing  its  true  value  into  account 
as  with  another,  whether  invcJving  increase  or  decrease  in  the 
amount  to  be  handed  over. 

Wliere  no  particular  provision  exists,  the  following  general  rules  Ccncnt  mia 
xppfy  in  the  payment  of  money  debts,  according  to  the  particular  •ppiK'hi* » 
state  of  the  circumstances.  ™b  J«OTdin» 

1.  If  the  oUigation  be  only  conditioned  for  the  payment  of  a  cer-  u  du  nu  of 
tain  sum,  the  debtor  may  pay  in  whatever  son  of  money  he  "f.*"."**'    ^ 
please  which  has  not  been  called  in,  calculating  the  pieces  at  the  *       ""^ 
common  usance,  or  legal  ratt  of  exchange. 

2.  When  it  has  beni  arranged  that  the  payment  shall  be  made  In  the  cuntBcjr 
hy  instalments  in  a  certain  denomination,  the  payment  must  be  so  ■("«■■ 
made,  notwithstanding  that  the  particular  tort  of  money  has  been 

called  in  or  undergone  a  diminution  in  price  ;  where,  however,  it  Einptiaa. 
has  undei^one  an  mcrease  to  such  an  extent  as  to  render  it  impos< 
siblc,  or  at  least  difficult  for  the  obligee  to  obuin  it  without  a 
tremendous  sacrifice,  an  exception  from  the  general  rule  is  per- 
mitted, and  other  sorts  may  be  legally  tendere^^ 

3.  Where  both  the  sum  and  sort  have  been  fixed  beforehand,  In  >  Dumber  of 
p»ment  must  be  made  by  such  number  of  pieces  of  this  coin  as  p«««"i«"l»= 
will  make  up  the  sum.  *"    '     "*' 

In  the  repayment  of  a  certain  sum  in  a  particular  denomination  CoiJjibui  or  ipo 
it  may  happen  that  the  intrinsic  value  of  such  species  may  have  **  *"  ■u'F'ion- 
increased  or  diminished,  consequently  that  a  certain  sum  is  return* 
able  to  the  debtor ;  this  is  termed  eeUyiuSy  but  in  modem  parlance 

e  of  repayment  is,  that  that  which  latrioM  vihc 
at  the  same  mere  intrinsic  value  f  **"  '^  "^ 
receipt  s   in  such  case,  payment  is  '   "™'^" 
n,  provided  always  that  the  creditor 
I  diis  sense,  is  the  provision  that 
m  n)ust  not  tender  more  than  25 
Jie  other  hand,  each  piece  must  be  '^'^'?' '" 
allowance  must  be  made  for  wear  '!^],cl.    ** 
1  the  like ;   but  if  the  value  have 
so  many  pieces  to  pay.'    Every 
,  l^ally  ettected,  is  equivalent,  as 
,  to  such  change  in  value.^ 
be  currency  appears  to  have  been 

'  Thibiut  consden  ttiii  cquili  iEkhiI  jEj 
of  EoglUh  cumncf,  Felt  t.  c.  p.  65,  Bf, 
9I1  9a  j  tqu*l>  ixj  Fimch  innoi,  or  5! 
}f  OcnaiD  guldcni,  bul  enoneonljr. 

•  P.  xt,  I,  I,  pr.  i  Pr.  46,  3,  94,  i  I,* 
..,io,<iX.  3,j9,i6. 

'  For  dkpuUi  on  thu  proponQOD,  vide 
Hofiu^i,T.  j,^  1871. 
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CatTTtht  flxcUifively  copp«r,  but  m  ths  woJth  of  the  new  State  iacmmi  t 
oMcn  Roaua  ^vcT  coinagis  was  introduced,— ajid  ultitnatelj',  though  at  a  ctnn- 
^iwudnid  P"ra*i*'cly  "Lte  period,  gold  pieces;  nDtwithsBwiding  which,  cop- 
uaaage  of  later  per — that  IS  to  say,  an  alloy  of  copper— muK  i>e  coogidercd  u 
JBtwduedon.      the  standard  of  vulue. 

Abundant  specioieiif  remain  of  the  ^i  under  very  varied 
TilMofdie  weights,  from  i  lb.  to  i  oz.,  but  npne  of  these  anterior  to 
^^^^  B.C.  350,  at  the  very  earliest  t  indeed,  we  should  prob^^  be 
able.  more    corteo.   in    assi^iing    a    djUe   fifty  years  later  to  these 

spcciouFfiE. 
The  bItct  The  silver  Roman  coinage  n^ay  possibly  date  back  as  eariy  as 

wiiugenotoidti  g  ^,_  ,j,q^  j,m  jjj^  g^jj  cannot  daim  a  higher  antiquity  than 
ci'd^^i.ge,     B.C.  80  or  90, 

■.c.  go-90.  The  gold  coinage,  with  which  we  have  more  immediate  coo- 

'ri^ttU^  ""^    ^^  '""  "°*  ""  ""^  *""*'  "Stance  struck  by  the  State,  but  by 

fidiuii,  lad*       private  indivtdu»Is,  and  hence  passes  with  numismatists  under  tbe 

itnMil  iuni.      technical  term  of  faniily  coins,     The  g*>it*$  which  possessed  or 

usurped  this  right  were  gens   Arm,  Calpumia,  Cassia,  Cettia, 

Claudia,  Comeua,  Domitia,  Julia,  Livineia,  Mussidia,  Numonia, 

Servilia,  Suppicia,  Vibia.      These  are  supposed  to  cfunplete  the 

Ust,  and  to  be  of  about  the  same  date,  and  for  want  of  a  betta 

Tint  |dU  aim   term  were  termed  simply  aurti.     The  most  andoit  we  posaet* 

^^b5L^     coined  by  the  State  is  an  aiirtiu  of  Julius  C«ar,  the   wet^^ht 

Th£  compm-  pf  whicn  is  I2||  gruns,  which,  reckoned  at'  2d.  per  min, 

dnw^a.      ^ves  a  value  of  lA  OS,  jj.      Under  Diocletian,  we  find  the 

weight   had   undsrgooe  «  diminution  qf  about  41^  grains,  s^ 

that  its  comparative  value  is  reduced  to  one-third,  or  131.  41/.; 

nevertheless,   the  coin    retained   Its    former  denomination,  and 

CoaKiBdac  A(  dggnj  ^m-ej  appear.     Constantine  the  Great  reduced  the  wo^ 

S"*Ao^r.    "'•'  lower,  and  at  the  same  time  changed  the  name  of  & 


■  which  wo  find  henceforth  denominated  a  ulUiitt  wnghing  when 
to  ■oiunn,  pcr^t  6S  to  70  grains,  equal  to  1 1  j.  41^.  to  i  it,  &/. 

During  tiie  1,000  years  which  followed  this  period,  the  nlutm 
varied  little  cither  in  weight  or  value  j  indeed,  untill  the  century 
which  preceded  the  capture  of  Constantinople  by  the  OthmvdeM 
on  the  a^th  May  I4S3- 

Justinian  is  accused  of  "  resorting  to  the  oonimo««t  "Ct  of 
rojnl  dishonesty, — that  of  Eil^ifying  the  coinwc,"  which  h«d( 
according  to  Finlay,*  not  even  been  attempted  by  Heraclius  during 
the  national  bauliruptcy  which  took  {dace  in  his  reign  i  such, 
however,  does  not  on  examination  of  die  coins  themselves  appear 
to  have  been  the  case,  but  to  be  capable  of  explanation  by  that 
jutinuB  Emperor  having  changed  the  fracdoi^  parts  of  the  tgHdut  from 

^XS^'th.     180  »i«tf  to  aioof/«/&  (copper).' 

<  Tniu.  R.  5.  Lit  *oL  4,  p.  149 ;  loh.  itj}.    Tbc  Mitbor  tetam  hb  bcM  thinks 

Milalu,  p.  So,  «t.  Vcd.  to  bit  oU  Mat  mil  KhocdAllinr,  Mr. 

■  PiKoftu,  HiR.  An.  j    *id.  Tnoi-  Vioi,  of  d»  Brilllb  Mi— a,  tm  (Ui 

ictioM  of  tbt  Nnniimitk  Soc  Mireh  intbttnidoa. 
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Tbe  tb»»  niae  at  these  coiiia  at  c<nni»rtil  WJth  that  of  the  Tlie  tlwa  icb> 
piwent  d^  it  is  impossifale  to  ascertain,^  this  bong  i  natter  ^*>J<i*of 
(Wperoknt  opwi  tbe  ffuaaaty  of  predoos  metals  in  the  oiailcet,  aid  ^^^^^ 
tbe  EUppty  of  prontiom,  mcrcfaandizc',  and  other  comtncxlities  i 
bBt  ataoaung  gud  to  be  wonh  2i4.  per  grain^  the  mw  raloe  of 'the 
sslidui  or  ffurnu  of  Jusdnian's  age  WoM  be,  say  I  li.  fid,^  conse- 
<pttmh  25  tftcr/i  wiU  represent  14J.  ot.  6d. 

Thibaut*  is  ibcrelbre  in  error  in  >tatine  25  «vei  aa  equivdent  TUbufi  emir 
to  <844  inildens  or  Rbenisfa  florins,  a  value  corretpondnir  with  f  '^  ^^ 

-F    0 1     o  '  r  ^  iDtruuit  Tains. 

about  5/.  of  our  monejr^  or  four  shaUngs  or  about  a  dollar  each. 

This  nvying  vdue  of  money  it  it  prtiumed  gave  riae  to  the  0"va<>f  lw 
fbr^ping  proviiions  reapecting  the  value  of  money  at  a  medium  f|^^^ 
of  excbaagB  and  payment.  mooer  u  > 

metUuis  of  ex- 

t  1826.  ;l«ni.fc.bi. 

7  to  in  J»rpng 

If  the  buyer  delay  payment,  '.e.  is  iit  mora,  the  law  reconlisjnses  "'"••    ^ 
him  by  a  fixed  interest  tor  the  money  j»  this  is  due  in  three  cases: —  in*Mymeni     ' 
By  express   covenant.     By  lilis  contestatie  whert.  there  was  no  imotta  in- 
coremnt.    From  the  nature  of  the  thing  stAf  j  as  ithcn  it  yielded*  ^"""T- 
mean  profits  before  the  principal  sum  was  paid,  which  appears  to  be 
a  compensation  for  mean  profits,  rather  thart  interest  for  delay. 
When  wines*  are  sold,  and  left  in  custody  of  the  vendor  in  de&ult 
of  payment,  the  purchaser  bears  the  loss  of  a  &11  in  the  market, 
for  die  vendor  may  detain'  the  goods  till  the  price  be  paid,  and 
tbe  pwrdnser  may  refuse  payment  till  security^  be  given  to  war- 
Tant  the  tidt!}  if  it  be  questioned.      And  if  a  time  and  place'  for 
the  delivery  of  the  wines  have  been  appointed,  such  price  as  they 
WDuId  hare  fetched  at  the  thne  and  place  agreed  on,  oi^ht,  on 
£dhire  of  ddlvery,  to  be  returned  in  lieir  of  them. 

$  >8«7- 

OhGgadons  being  by  their  very  nature  incorporeal,  tnuuitory^  Louiitr  of 
and  jM&vf  Uciy  there  is  tome  difficulty  ia  fixtiv  upon  a  princi|Me  *"*'^'^ 
whereby  a  sufficient  d^ee  of  corporality  and  locality  may  be 
^en  to  them  for  the  purpose  a{  deciding  the  place  in  which  thev 
are  executory,  the  court  in  which  the  execution  may  be  inforcea, 
and  die  law  of  what  locality  onsht  to  be  applied  to  them.  All 
these  questions  may  be  included  under  the  generate  term,  tbe 
UcaUiy  vf  tbligatittts. 

De  Savigny  enimciates  the  principle,  that  courts  having  ctmii^  ^iipri'%  *iew. 
aoce  of  die  obligation  is  identic  with  this  locality,  and  depentn  on 
the  free  submission  of  the  parties,  express  or  implied,      I>tr 


'  IdMicr,  PradDclioa  d«  i'oi  <t  I'uiHt 

•C4.W.S- 

ft  di  nm.  ckcx  la*  indeoi,  PcMnbinf,  tt 

•  r.ts,i,,. 

^.i^  1,  .150  (Bmh»). 

;p..i.i,ji,(». 

•Srt*,P.».T«A«F,li.|L<i,l7, 

■p.  11.(1,  ■!,»■. 

'■>?:-.M,.,. 
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hetondtrf  Gtrichtistand  dtr  Obligation  {zusamme^alltnd  mil  4tm 
toabrtn  Sitz  dtr  Obligation)  hrrubt  euf  frtitr  ifnttrwtrfung  dtr 
Barteytn^  dit  jedocb  meist  nicbl  in  iinir  aiadritcilicbtn,  ttndem 
in  tintr  ttillsebttieigendai  WiUtnstrklamnr  litgty  und  dabtr  ittti 
dxrcb  tiiu  tntgtgtngrsttxtt  ausdriicilicbt  Erklarung  magticbltsst* 
wird^ 
PiKt,  where  Where  the  place  is  designated,  there  it  no  doubt  of  it  being 

<)«(tij(«i.         tJie  proper  place  for  the  fiillmment  of  the  obligation.* 
inunoTubio.  Now  if  the  object  sold  be  an  immoveable,  it  it  not  imperattTe 

that  the  delivery  be  made  there  where  the  property  actually  is  \ 
the  tradition,  wherever  made,  mutt  of  necessity  be  hdd  ut  be 
there,  inasmuch  as  it  is  impossible  that  it  can  be  anywhere  eisc' 

In  the  Mohammedan  law  this  is  otherwise :  both  parties  must 
be  within  tig^t  of  the  premises ;  but  in  English  law,  the  delivery 
of  the  deed  of  conveyance  is  the  delivery  of  the  land  itself. 
PnniiKd  tarn-        It  it  evident,  then,  that  in  certain  cases  considerable  doubt  may 
■cni  fa«  tU      2mK  as  to  the  place  of  fulfillment  where  no  locality  is  expressly 
^'  agreed  upon,  for  where  it  is  so,  there  is  no  doubt  that  this  stipulation 

in  the  contract  is  binding  upon  the  parties ;   ^ling  this,  the  place 
which,  according  to  the  general  tenor  of  die  contract,  must  have 
been  intended,  is  held  to  be  that  agreed  on,  and  this  leads  to  the  ob- 
vious proposition  that  this  locality  is  founded  in  the  consent  of  the 
parties  on  contracting  the  obligation,  which  is  consistent  with  the 
very  essence  of  a  contract ;  if  this  content  be  not  expressed,  it 
mutt  be  inferred.     The  intention  of  the  contracting  parties  then 
becomes  a  matter  of  investigation.      Nevertheless  many  contracts 
may  be  supposed,  to  which  no  conception  of  locality  attaches,  and 
in  which  no  intention  is  discoverable ;  thus,  two  travellers  meeting 
The  In  ion       accidentally  on  the  highway,  sell  the  one  to  the  other  a  diamond  \ 
tmES^         it  would  be  absurd  to  say  that  the  particular  Spot  or  nearest  town 
which  the'fiil-     should  decide  the  locality  of  this  contract,  and  it  would  be  equally 
fiiiment  of         absufd  to  endcavor  to  conclude  that  any  particular  locali^  was 
"'^'8"™'"        in  the  mind  of  the  contracting  parties  under  such  circumstances, 
compubinj.  rpj^^  maxim  of  English  law,  that  a  contract  has  no  locality, 

tintractus^  ttl  nulliui  lotl^  is  therefore  correct.  Here  we  must  take 
care  not  to  confound  the  locality  of  the  contraa  itself  with  diat 
vriiich  is  nearly  allied  to  it,  namely,  the  court  in  which  it  can  be 
jnforced. 

S  1828. 
CoanhiTiiii  With  respect  to  this   second  question,  some  assert   that  the 

J"**"'™ /V   domicile  of  the  debtor,  and  others,  equally  positively,  that  that  of 
^i^^M^iciT.    the  creditor,  ought  to  rule  the  case.     This  question  mutt  be 


>  T.  Savign,  S^w.  da  H.  R.  R.  ml.  1 1  piR 

»»th.  J,  S  14$.  S  37 

'P.S,i,t9,*4i  P*».«.  i.".!)         *>      ... 

P.44,7,«ii  X.  1,  »,  i/i  P.  13.4.1;  ia  Bciiaa,^  i,, 

Kd  Tide  Unde,  Abb.  ii.  p.  111-114)  com-  HoUwcg,  p.  47-50 
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settled  by  asldiig  whether  the  law  have  it  in  contempbtton  to 
feror  the  debtor  or  the  creditor. 

So  long  as  the  fact  of  the  contract  having  been  duly  entered 
into  so  as  to  have  acquired  an  c^jltgatcny  force  remains  undecided, 
tlie  debtor  is,  perhaps,  the  person  who  has  the  greatest  claim  to 
consideration,  because  he  is  the  party  from  whom  performance  is 
required  -,  and  it  is  but  foir,  that  he  upon  whom  the  onus  of  per- 
formance lies  should  receive  the  indulgence,  rather  than  he  to 
whom  the  onus  of  proof  attaches.  The  decision  will,  therefore, 
be  that  the  action  will  lie  in  the  court  of  the  debtor's  domicile. 
Xhis  opinion  gains  force  from  the  evident  lact  of  such  a  decision 
bcin^  ultimately  the  most  beneficial  to  botb,'  parties,  for  if  the 
creditor  prevail,  he  has  greater  &cilities  for  compelling  the  per- 
formance, by  execution  m  the  domicile  of  his  debtor,  than  he 
could  have  had  in  his  own.  On  the  one  side,  then,  must  be 
fJaccd  the  disadvantage  and  inconvenience  to  which  the  creditor 
is  exposed  in  producing  his  evidence  in  the  domicile  of  his 
debtor,  and  on  the  other,  the  facility  which  he  has  alter  judg- 
laent.  The  rule,  then,  that  a  debtor  is  to  be  sued  in  bis  domicile, 
appears  to  be  that  by  which  the  ^eater  amount  of  justice  is  done 
to  either  party.  '  J^^ 

This  is  also  in  elliKt  the  result  of  De  Savigny's  investig?ti<n,  ^ 

which,  however  clever,  is  so  invdved  in  verbiage  and  ideality,  as  to 
make  his  opinion,  and  the  grounds  of  it,  so  obscure,  as  to  leave, 
nodiing  more  than  a  confused  impression  on  the  mind  even  of  a    *  jp 

reader  well  acquainted  with  the  peculiarities  and  &ults  of  his  style,* 
and  tbe  mode  of  ciackii^  the  nut  to  arrive  at  the  kernel. 


<  1820. 


ween  the  /trum  gut^  ad-  Fonm  pMc 
which  De  Savtimv  rejects,  »Jn>i"J«™<«'nii 

_     ,r  ..  ^^'     .'.      .  '  jnd  (bnim  call- 

ow' t^ctu.. 

that  tl 
of  the 
poes,  ai 
y  be  dj 


mtage  of  1  cMnc  of  dril  b«  on  tht 
at.  SingD]''i  Iccmm  wot  b]>  no 
a  nocteu  a  hit  writ!n|ii  b  iax, 
inp  arc  Dcnlj  hk  lectura  tikes 
deljTcrvd  ciCcDipon  from  liH  noto, 
a  luchgcubncbeiKi  Heft. 
J,  1,  19,  pt-i  C.  1,  13,  li  T. 
Dn-Ho1tw(g,  p.  14  i  P.  s,  I,  45. 
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Mt  wt  tfanr  watd,  and  ll)p«an  tufs^  that  the  jmticaii  actit  a  at 
Rome,  because  the  tesucrix  had  made  that  {dace  the  court  Afdw. 


^  1830. 
ciK*  appucn^      There-  are  ocitain  cases  whicfi  must  not  be-  nrisumferstood  or 
I^J^e^      taken  to  be  deviations  from  the  prmciple  of  domicile^  or  ewep- 
tunii.^^      tions  to  the  rule.     Such  a  case  is  atiuced  b^  Ulpian,'  who  writes, 
dKrimmim  est,  qustqtat  beit  quit  itavigansy  vtl  iter  fudenty  delatat 
est,  tat  loeif  se  iefen£.     At  ss  y»?  canstitU,  ntn  dies  jure  dtmidliff 
sed  fahnabm     ....     ^chtam  cenduxit,  iliqsa  is  distrdxit, 
egit :  defindert  se  ea  kd  debebit.   The  attending  a  market,  or  even 
a  more  prtdonged  residence  in  a  watering-place,  will  not  confer  any ' 
localitjr  upon  utc  oblJeadons  which  such  travelltne  trader  tmcf  con- 
tract at  SQch  place ;  his  dbmidle  is  unchanged,  andhis  bmg  at  such 
market,  feir,  or  watering- [^acc,  is  a  mere  accident ;   nor  does  the 
,'  length  of  the  {vriod  of  his  residence  form  zay  ssmvUtXii  in  ttie 

matter,  so  long  as  it  does  not  amount  to  z  tratisferof  domicile. 
This  case,  then,  wiH  be  on  al!  fours  with  that  of  the  diamond 
bought  of  a  traveller  on  the  roadndc.* 

i  iij.. 

'DcS^ficoT'i  We  now  come  to  Sav^nj's  Svmauiy,  Ae  vafae-  of  whidl  A 
mnmujat^ui  )^  ruders  mutt  eiRineiitl7  sppretnte,  and  to  which  dre  majorS^ 
^tjr  <tf  CM-    ^^  probaW;^  confine  Aeir  attention. 

He  lays  it  down  diat  the  locrf  eogoumce  oF  an  oUigation 

.'       iS)— 

. ' '  I.  At  the  place  contemplated  for  fulfillment  by  the  will  ctf 

the  parties,  without  any  distinction,  as  to  whether  this 

^ .   ■  has  Men  fixed  by  the  vertal  designation  of  a  place,  or 

' ,  \tf  the  nature  of  die  business   to  which  the  obligation 

^re  rise,  the  performance  of  which  iii  onlgr  possible 

at  one  particular  place. 

2.  In  de&nlt  of  2  fixed  place  fbr  perfbnnancc,  &e  judicial 

cognizance  of  the  oUigadoii  foQowi  the  locality  of  the 
deotor't  business  out  of  which  it  arose. 

3.  Tr  follows  theloc^'ty  of  the  obligation  when  this  coincides 

with  that  of  the  cAiiigee's  domicile. 

4.  When  the  presumption  lies  that  perforniana.  is  expected, 

there  where  the  obligation  arose. 

5.  Where   none   of   the  above  circumstances  are   present 

then  in  the  domicile  of  ther  oblbee  or  deboor. 
He  then  gives  a  resume  of  this  resum^  viz.,  that  tie.  UtaUty  tf 
ibt  per/smtaiKt  it  tbrUtaHtf-^  judical  a  ~' 


'P.  5,  i,ij,i».  »^iS«7,h.i.|.j  p.  j,»,  tft^jjC 
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*  .832. 

The  law  which  is  applicable  to  a  contract  of  this  nature  must  Loul  bw 
Dcxt  be  coBSidered.     Let  it  be  supposed  diat  yf^  whose  domicile  "^?^?'  *f 
is  in  Beritn,  nuke  his  WU  of  exchange  at  Paris,  and  direct  it  to  "bUptioM. 
Sy  who  accepts  in   London,  but   whose   usual  domicile  is   at  Sicicn;'*  liew. 
St.  Petersburvh, — according  to  the  above  rule,  if  anjr  point  of  law 
arise,  C,  domicSed  in  Florence,  in  whose  hands  the  bill  may  be 
for  value,  must  sue  the  acceptor  in  his  domicile,  St.  Pctersburgh  ; 
but  supposing  the  Russian  courts  to  taice  judicial  notice  of  foreign 
law,  ef  the  law  of  which  country  ought  cognizance  to  be  taken  as 
nding  Ac  contract — of  the  lex  ltd  cantractus  or  the  Uk  gtita 
adminiitrglHiiit  f    The  opinion  of  those  who  support  the  latter 
view  is  to  be  prefisrred,  since  in  that  case  the  contract  had  a 
doubk  locality  :  die  one  party  gave  his  consent  as  drawer  in  Paris, 
rhe  other  u  acceptor  at  London ;  the  plaintiff  as  indorsee  lives  at 
FloTNice,  the  maker,  however,  is  domiciled  at  Berlin,  and  should 
be  sued  there, — or  if  the  acceptor  be  sued,  it  must  be  in  his 
domidle  at  St.  Petersburg,  because  these  are  the  places  in  which 
execution  can  be  obtained,  consequendy  the  lex  gttttr  adminis- 
tretitnU  must  prevail,  and  coincides  with  the  Ux  led  contractut,^  • 

The  case  a  plainer  where  a  person  temporarily  residing  in 
Paris  contracts  in  writing  with  a  sineer  domicSed  in  Berlin  to 
perform  in  ^ondon ;  here  the  English  bw  will  interpret  the 
teiiu  of  die  contract : — Where  the  contract  is  purely  per- 
sonal,  viz.,  for  labor  to  be  bestowed  on  chattels  or  their  transfer, 
wd  more  especially  the  payment  of  money,  the  question  ts 
exposed  to  the  difficuhy  above  discussed  j  but  where  the  question 
involved  i»  die  tnnsfer  of  an  immoveable,  inasmuch  as  it  cannot 
be  ddivarad  but  where  it  lies,  a  fictitious  tradition  in  another 
pbce  win  be  in  tSect  a  delivery  there  where  the  immoveable 


Tfatn  an  certain  descriptions  of  business  which  would  appear 
to  depart  from  this  rule  of  domicile,  but  this  will  prove  to  be  a 
miscoBc^ition  upon  examining  the  principle  by  which  they  are 
niUd, 

Tiatia  *  and  curattUit  negotitrttm  gtttla^  tnandatum  cptra  lecata^  TntEii,  ran 
mrgtHtariay  or  banking  business,  are  rided  by  the  place  where  ni(-ge^m 
titow  dudes  are  performed,  because  the  performance  of  them  is  JJ^^  *^ 
nothing  more  than  an  ^^ncy  for  a  principal  unable  to  act  in  per- 
son from  legal  or  practical  usability. 


BoOwtfc  P-  +7-S»- 

•P.J,  utS'fi  P.J,i,i9.*i»  P. 
*,n>%6,  ^i;  Id.  4,f  St  P-  J.  3i  J4. 
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Lontitjr  of  pij-  Inasmuch  as  the  debtor  is  bound  to  pay  at  the  proper  {dace,* 
D^rSopawot  ■"'*  *'"*'  *^'  "  ^^  "^"^  '^^  immoveaMe  properqr,  tie  locality 
of  ihc  qoadoa  where  such  propen/  is  situated  comes  under  that  denomination  } 
of  idunoveabie  that  should  it,  howcver,  be  a  question  of  anv  other  prxstatitm, 
tfrnm^Mt^^  it  is  competent  to  the  creditor  to  attack  his  debtor  by  any  actioa 
proputT.  apptic^le  to  a  moveable  species ;  and  in  such  case  that  the  delivery 

of  the  object  must  take  place  at  the  option  of  the  plaintiiF,  either 
where  it  happens  to  be,  or  within  the  jurisdiction  of  the  court  in 
which  the  action  is  brought.  The  cost  and  charge  of  so  bring^ 
in  the  object,  however,  &Ils  on  the  plaintiff,  if  the  defendent  turn 
out  to  have  acted  in  good  bith.^ 
Speclii  ipte-  That  whatever  arrangement  may  have  been  preconceited  in  re- 

J™"*"^  spcct  of  the  locality,  must  be  earned  ou^.  Where  many  pbces 
i«Un|!wnT>  ^^  named  conjunctively,  the  obli^tion  is  split  j  but  if  such 
moit.     '  places  be  set  out  in  the  alternative,  the  det)for  may  elect  up  Bo 

the  time  of  suit  broi^ht,  after  which   the  election  is  in   die 
creditor.* 
PiKc  nuM  bt         That  the  debtor  is  not  at  liber^  to  pay,  contrary  to  the  with  of 
"*™'^'  the  creditor,*  at  any  but  the  place  fixed,  so  long  as  such  place  be 

accessible,'  and  so  long  as  the  creditor's  interests  are  not  injured 
by  a  change  which  may  be  beneficial  to  the  debtor.". 
IRC  of  That  if^the  creditor  have  committed  a  laches  in  receiving  pay- 

'~  "  ment  at  the  proper  place,^  whether  blameable  or  not,  he  can,  on 

shewing  sufficient  interest,  demand  that  it  be  made  at  another  than 
the  place  GO  pre-arranged,"  under  the  condition  of  indemnil^g  his 
debtor,  should  this  be  to  his  disadvantage,  for  any  damage  vriiich 
may  in  sue,  although  such  debtor  may  have  commited  a  laches.' 
The  debtor  who  has  even  been  hitherto  in  de&ult,  has  on  his 
side  the  privilege  of  giving  sec uri^  that  he  will  pay  at  a  place 
where  he  has  a  particular  interest  in  paying,  and  so  liberating  him- 
self from  the  claims  of  his  creditor. 
Uchaoftbe  If  the  debtor  pay  not  at  the  place  agreed,  he  incurs  the  obliga- 

b^^^infoita  *'""  "^  indemnity  with  respect  to  place ;  if  none  be  particulaiiy, 
udcouitx.         mentioned,  it  depends  upon   the  custom   of  the  locui^  where 
debtor  or  creditor  live  :    thus  with  goods  it  is  usual  that   the 
buyer  take  them  away,  or  in  case  of  loans,  that  the  debtor  bring 
the  interest  to  the  creditor.'" 

'  Snjk.  dc  loco  nluL  H»L  170J.  •  P.  ij,  4,  s,  pr.  j  Snyfc,  1.  c  cu.  1, 

■P.  5,  I,  3!  I  Pi  6,  I,  tt>.i*'i  P.  10,  ^ai. 

4,11,(1  J  P.  i6,j,  »,f  1}  P.  30(1),  *  P.4,*,i,%i,pr.(.M.  *  jJiC  3, 

WiPf-^i-  1!,  I. 

P-  1314*  >)^*)].t,iiceo  quod  ceito  *  LaatErlncb,  coU.  L.  i],  T.  4,  f  gj 

loco-  P.  4,  6,  »,  ^  »!(.;  Id.  4,  4  I,  a  ^  jj. 

*  "■  9-  •  Id.  4,  %  I. 

•  LauEcrbKb,  D  dc  nluE.  \  34 ;  Idi  Sm.  "  P.  46,  3,  39. 
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Wc  have  seen  that  in  the  absence  of  special  agreement,  the  Ptymentu 
more  general  rule,  respect  being  had  to  certain- exceptions  by  par-  !^^'°^  ^ 
dcukf  laws,  may  be  said  to  be,  that  payment  is  due  in  that  place  in         ''' 
which  the  contract  was  to  be  obligatory,  and  in  cases  of  doubt 
in  the  place  of  the  debtor's  residence.' 

This  rule  Is,  however,  &r  from  being  one  of  universal  apptica-  JuiJickiijr  fiiwi. 
tion.     Where  the  laws  permit  a  departure  from  the  preconcerted 
F4ace  of  payment,  the  same  rule  must  apply  a  farttori  in  cases 
where  [Jaccs  of  payment  are  judicially  fixed. 

Where  the  debt  has  been  contracted  in  good  laith,  and  the  Action  mrf  be 
debtor  do  not   pay  at  the   place  Axed,  the  creditor  can  by  an  ^'»'g'"in'"'i'- 

-  .'  ii-ti-  ./i        n^T  court*. 

actwQ  on  the  contract  brought  m  the  ordmary  courts*  of  the 
debtor's  domicile,  compell  him  to  payment  at  some  other  place. 
In  matters  stricti  jurit-,  and  those  assimilated  to  such,  this  action 
strictly  speaking  lay  only  in  the  court  of  the  place  where  the  pay- 
ment has  been  agreed  to  be  made  j*  as  this,  however,  involved  the 
inconvenience  of  waiting  until  the  debtor  came  within  the  juris- 
diction,* the  prxtorian  equity  allowed  suit  to  be  commenced  in 
the  ordinary  court  oi  his  actual  residence  for  payment  in  another 
place,  and  this  action  is  usually  termed  eondictio  dt  u  quod  ctrlo 

S  1834. 

The  hw  hy  which  an  obligation  is  to  be  interpreted  must  be  dc-  Furtlier  de- 
cided upon  the  same  grounds  as  those  which  rule  the  locality  of  V "{""'"'... 

,  r  .       ,r   ,    ^  .,  i  ■     ,  1  II  1      ■' ■        the  liw  which 

the  contract  itselt,  tor  every  tribunal  is  bouna  generally  to  aaminis-  govenu  the 
ter  its  own  laws  in  matters  within  its  jurisdiction.  An  obligation  Is  «"tJ«*»ciion  of 
irfordble  first  in  the  locality  of  performance  if  the  obligee  be  ^^V'*^ 
present  there,  or  in  his  domicile,  inasmuch  as  sucb  performance  is  lo^iii^. 
upon  his  own  agreement,  and  because 
on  his  person,— or  failing  this,  In  his 
cution  can  be  had  on  his  goods.  It  is, 
ave  property  within  the  jurisdiction  of 
I  is  brought,  for  the  chief  object  is  co 
ere  that  cannot  be  had  for  want  of 
:sides,  because  distraining  his  body  is 
ayment.     Nor  is  any  injustice  done 
erty  lies,  as  it  is  competent  to  him, 

uIt.  >  Id.  I. 

46.       'P-  »J.  S.«6,%ii  p.  5,  1.4,3,  li 

ben,  19,  ^  nil.}  Thlb.  1.  «.  ^  655,  d.  /.; 
140;  I'lianuiiDa  ad  Hiibiwr,  L.  i],  T.  4,  ^  1. 
om-  *  I-  4,  6,  %  J3  i  P.  ij,  ♦,  1,  4  5.  7.  «■ 
43-  3,  i3i  Glnck,  Pind.  13  yol.  %  84S-4Si 
Ux  JXacennn  ad  Ttt.  Ddc  eo  quod  «ila  loco 
mfi,  fin  oper.  Fkft.  1591,  p.  9H1  "i-i  A, 
aij'    BiCTt  citr.  Icct.  Colon.  1579,  S.  aio-tj  ; 

Stnuch  de  eo  q.  c,  1.  Jeo.  1674:   Oini, 

eUig.  K.  f.  70-75. 


it»  Google 


.  i6z  THI  iHm^"  civil  lav, 

nay  his  duty,  to  defend  his  property  wherever  it  may  be,  nor 
can  he  be  unaware  that  he  may  be  sued  in  tuch  places  re^)ea>- 
■rely,  and  it  behoves  him  before  he  enter  into  any  agrtemetit, 
or  otherwise  bind  himself,  to  consider  his  capad^  to  execute 
his  engagements  there,  anil  to  remember  that  he  ts  subject  n 
the  laws  m  force  in  the  place  where  he  has  promised  performance, 
in  his  domicile,  or  where  his  property  is  situated. 

By  English  law  the  (^ttels  or  moveable  property  of  an  indi- 
vidud  follow  the  Uw  of  his  domicile ;  thus,  if  a  Bridah  subject 
domiciled  abroad  die  in  England  during  a  temporaiy  visit,  his 
will  must  be  proved  in  the  court  of  his  fc^eign  domicile,  and  hii 
moveable  property  subject  to  such  domiciliary  law;  but  suitt 
respecting  any  immoveable  or  real  property  he  may  have  in 
England  will  be  subject  to  the  law  of  Enriish  tribunes,  because 
it  it  practically  impossible  that  immoveable  property  can  feUow 
that  which  is  so  inconsistent  and  liable  to  change  as  domicile. 

Thus,  in  such  case  the  obligee  must  submit  Erst  to  the  law  of 
the  place  where  he  promised  performance  -,  secondly,  to  that  of 
the  locality  where  he  resides,  and  in  cases  aiTccting  the  realty  to 
that  where  his  immoveaUe  property  is  situate,  and  diis  is  deaily 
laid  down  in  the  Roman  law, — jfih  loco  quant  in  quern  sikt  Jan 
quisqut  stipulatus  met,  non  videbatur  agendi  facultas  compttert. 
Sed  quia  iniquwR  erat,  si  promisiar  ad  turn  locum,  in  quern  daturum 
le  prtmissiiiet  nunquam  aceederet,  quod  vet  data  opera  faceret^vil 
quia  aliis  locis  necessario  diitringeretur,  mn  poise  itipulatorem  ad 
suum  pervenire,  idea  visum  est,  utilem  actionem  in  earn  rem  com- 
parare.'  Here  stipulation  must  be  interpreted  to  mean  any  pre- 
arranged place  of  fulfillment.'  Hence  it  is  clear  that  he  may  be 
sued  at  the  option  of  the  plaintiff  either  in  the  locality  of  perfor- 
mance promised,  or  in  his  domicile  if  he  should  not  be  personally 
present  at  the  former  place,  but  this  is  not  so  clear  as  to  the  taw 
to  which  he  has  to  submit,  which  is  disposed  of  by  the  following 
passage, — Si  fundus  venierit  ex  consuetudine  ejus  regtonis^  in 
qua  ntgotium  gettum  est,  pro  evictione  caveri  tportet.*  This  is 
clear  as  to  immoveable  property.  If  the  locality  of  the  contract 
be  fixed,  the  law  of  the  locality  is  necessarily  incidental  to  it, 
contraxisse  unuiquisque  in  eo  loco  intelligitur^  in  quo  ut  soheret  se 
ebligavit.*  It  is  objected  that  the  expression  here  used  is  wide, 
but  what  other  law  than  that  of  the  locally  of  the  contnct  can 
be  imaged  when  that  locality  is  fixed.  Any  doubt  must,  how- 
ever, be  cleared  up  by  this  last  passage,'^/^f»(rf  bona  ibi  oporttt^ 
ubi  quisqm  dtftiuli  debet,  id  tst—i£  dimcHiitm  babei — tut  uki 
quisque  centranerit.  Ctntractum  amtem  ntn  Ktiqme  a  ket  imttlB- 
gitury  quo  negotium  gestum  sit,  sed  quo  sohtnda  est  ptcuma,'  Now, 
if  the  property  be  within  jurisdiction,  uid  the  locality  of  the  coo- 
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tract  beid  to  be  at  dx  place  of  domicile  or  of  perfomunce,  and 
mt  where  the  <^li^)tii>a  wai  catered  tnto^  and  it  be  denied  on  the 
one  hand  that  the  law  of  tha  first  two  be  applicable,  and  diEtuialjr 
stated  that  that  of  the  third  is  not,  it  mm  be  ailtcd  in  deipair,  at 
what  loc^itjr,  dien,  u  the  law  applicable  t 

Hence  it  must  dearly  be  held  that  the  covit  having  juritdictioa 
is  not  required  to  take  cognizance  of  anr  law  but  Us  own, — in 
other  words,  that  the  law  depends  upon  Uie  jurisdiction,  and  the 
jurisdiction  on  the  locality,  the  locality  on  the  place  of  perform- 
ance or  domicile,  in  the  case  of  moveables,  and  actual  position 
in  that  of  immoveables. 

§  ^835. 
De  Savij^y  remarks,  that  this  does  not  apply  to  some  cases  ;  Cua  rail 
for  instance,  tliat  in  which  a  traveller  refuses  to  pav  his  reckoning.  ^f°;^ 
l^e  instance  is  badly  chosen,  because  a  tacit  pledge  on  the  pro-  Sivigny. 
perty  of  the  guest  accrues  to  die  innkeeper. 

Another  question  is  as  to  whether,  in  the  case  of  goods  con- 
tracted for  by  the  traveller  of  a  manu^turer  in  distant  puces,  he  be 
subject  to  the  tribunal  of  the  domicile  of  the  vendor,  or  of  that  of 
the  purchaser,  and  adduces  two  arguments  in  Javor  of  the  former  j 
first,  because  perieulum  rel  vendita  nondum  tradtta  eit  emptaris;^ 
and  secondly,  because  the  general  rule  provides  that  the  delivery  of 

ly  compellable  there  where  the  object 

nts  appear  to  apply  to  the  case  of 
•rice  of  goods  bargained  and  sold ;  in 
possibility  of  execution,  ovtrlookcd  by 
,  his  liability  for  accident  is  certainly 
im  liable  for  the  price  of  the  goods 
cile ;  on  the  contrary,  we  have  seen 

in  his  domicile,  why  not,  then,  the 
is  never  moved,  and  who  is  one  legal 
to  the  second  arguEoeot,  it  applies 
consists  in  an  action  for  non-delivery. 
;tions  is,  that  where  the  thing  is  bair- 
n  having  been,  in  the  contemplation 
luch  at  least  in  the  domicile  of  the 
ind  according  to  the  principle  which 
>wn,  under  the  prtsumptim  »f  ful-  Hii  tnot. 
the  former,  the  legal  cognizance  of 
omidlc  of  the  purchaser.  In  the 
t  be  vindicated  where  it  tie ;  but  as 
road,  it  applies  neither  to  vendor  or 

de  Savigny  is  wrong  in  both  cawi, 
im  his  own  correct  premises, 
the  husband  in  spe  concludes  a  dotal 
'..6,3,.»,*..  •P.5-'.6s. 
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contract  in  writing  out  of  bis  domicile,  the  action  for  its  re- 
covery is  not  to  be  laid  there,  where  the  contract  was  concluded, 
but  in  the  domicile  of  the  husband.  Clearly  so ;  but  this  supplies 
dc  Savigny  with  no  argument  for  an  exception  to  his  own  maxim  : 
the  thing  is  to  be  vindicated,  which  can  only  be  done  where  it  liesi 
and  inasmuch  as  it  is  the  essence,  and  inseparable  from  the  mar- 
riage, must  be  sought  in  the  domicile  of  the  marriage. 

S  1836. 
thtrtinmviy        When  a  person  who  is  Indebted  on  many  accounts  pays  money, 
dcbtt.  it  may  be  doubtful  as  to  which  the  payment  was  intcndca  to  apply.^ 

The  debtor  himself  may  pay  the  creditor  in  person,  or  by  attorney, 
guardian,  or  banlcruptcy  court,  declaring  to  what  particular  debt 
he  intended  the  payment  to  apply,  in  which  case  no  doubt'  arises, 
and  the  payment  will  be  applied  to  the  debt  designated.  Should 
he,  however,  have  not  so  particularized  any  debt,  the  receiver,  on 
declaring  forthwith,  may  apply  the  payment  to  whatever  claim  he 
chuse  ;  extinguishing,  first  of  all,  any  debt  which  may  be  more 
.especially  burthensome  to  the  debtor.*  If,  however,  the  receiver 
foil  to  make  the  required  announcement,  on  receipt  of  the  pay- 
ment, he  loses  his  right  of  election,  and  must  apply  that  which  he 
has  received  in  the  following  order : — ist,  To  extinguish  interest. 
2ndly,  Capital  due  and  owing.  3rdly,  Debts  which  the  debtor 
owes  on  his  own  account.  4thly,  The  older  debt.  5thly,  That 
which  weighs  most  heavily  on  the  debtor. 

Where  none  of  these  distinctions  can  be  made,  and  all  the  debts 
belong  to  one  and  the  same  category,  all  are  to  be  diminished 
rateaWy  as  their  amounts. 

If  i^e  creditor  sell  a  pledge  which  he  holds  as  security,  he  may 
apply  the  procedes  to  the  extinguishment  of  any  debt  at  hu 
election. 

Proof  of  pjy-  Payment  will  not  be  presumed,  it  requires  proof,  irttich  may  be 

''^''  afforacd,  cither  by  production  of  receipts  or  other  sufficient  means.* 

Receipts  are  first  evidence  after  thirty  days,*  at  least  where  they 
arc  not  of  a  public  nature.  The  production  of  consecutive  re- 
ceipts for  the  payment  of  three  years'  annual  taxes,  &c.,  to  the  state 
raises  the  full  legal  presumption,  that  all  previous  to  that  period 
have  been  paid  up,*  This  principle  has,  by  analt^,  been  extended 

'  Ptif.  T.  i,oIk.  176  ;  Miillir  ad  LfjiCTi  quim  a  deb.  ex  flaz.  can.  wlut.  iacli  ol 

0b(.S79;Homnie!.[lupL0bLS39iATcnii,  pmumitur,    Tiib.    iSoi ;    HigcmauB   t 

inc.  L.  5,  c  31  i  Wieond,  Sp.  ni.  n.  i;  Biilow,  piacC.  Kechoeroit,  I  T(d.  a.  71  [ 

O.  L.  Funke  Bciti.  p.   i^-iii;    Bach-  vide  et  Thibiu^  luBC  dt.  P.  R.  ^  U4- 

hoU.  ju[.  Abb.  No.  aS ;  H.  HUdibiaade  ■  P.  46,  3,  i. 

dc  Irapuuc  KiluC  CI  plur.  nominibiu,  Ale  *  P.  46,  })  i,  3,  S9. 

171!  j  I.  H.  A.  Mittag  dc  nluc  ijue  lil  ab  *  C  4,  to,  it ;  Not.  19,  a. 

m  qui  CI  ptur.ciiu.  debit,  alter.  eiiat.RMC.  *C4,  30,  I4,^i,nd<i  itjo,  b.  op. 

1795 }  C.  T>  GndiD,  dc  griT.  can.  in  *  C.  lO)  li>  3. 
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to  aU  recnpts  whstercr,  cycii  to  those  for  monthly,  trimestral,  &c., 
dues,  rates,  and  the  like,  ttdquitref  A  like  presumption  is  rased 
from  the  Etct  of  the  material  pans  of  the  note  of  hand  being  ot>- 
licented,*  and  fh>m  that  of  the  rccdpt  being  found  in  the  posses- 
sion of  the  debtor.* 

§  1838. 
The  datio  in  stlutum  is  the  privilege  of  paring  in  kind  instead  The  ditio  ia 
of  in  monej,  allowed  to  a  debtor  who  wouU  otherwise  become  "''''"™- 
bankmpt.* 

Tlus  datia  in  tebitum  is  in  effect  an  emptia  vendiiity  hence  the  Foondcd  as 
,  same  general  principles,  arc  applicable  to  it  as  to  t»igain  and  en>p^  TemUtlo, 
sale  J*  thus  a  creditor  cannot  receive  in  satis&cdon  of  payment 
an  object  iriiich  the  debtor  has  already  sold  though  not  delivered 
to  another.  Thus,  if  the  debtor  hare  sold  merchandize  to  a  pur- 
chaser, and  before  delivery  being  pressed  by  a  creditor  gave  him 
tibese  tame  goods  in  sadsfection,  the  creditor  will  urge  ue  better 
tide  of  him  of  two  purchasers  who  has  received  delivery,^  and  the 
purchaser  will  meet  him  by  an  ex^epiic  deli  as  a  pamcipatoi  in  ^ 

Ae  wrongful  act  of  the  debtor.  * 

In  this  satisfaction  in  lieu  of  payment  the  object  must  be  valued  Diffen  fmta 
at  a  certain  price'  and  adjudged  to  the  creditors  it  ditkn  from  L°2!^*™' 
a  mandatum  in  this,  that  the  creditor  is  supposed  to  sell  the  object  ^  of  auk.' 
and  satisfy  his  claim  out  of  the  procedes. 

If  the  creditor  had  to  render  an  account,  were  exposed  to  no 
risk,  he  could  demand  the  reimbursement  of  the  expenses  to 
wlucb  he  had  been  exposed,  and  throw  the  risk  of  the  profit  or 
Ion  of  the  sale,  as  the  case  might  be,  on  the  debtor — he  would  in 
snch  case  have  received  the  objects.a5  a  mandatuniy  and  not  a  datia 
in  uhttum;  hence  it  results  that  die  absolute  property  is  trans- 
fetred,  as  by  sale,  to  the  creditor  in  lieu  of  money,  consequently 
h^  is  exposed  to  the  contingencies  of  accident  and  lall  in  price, 
fast  00  the  other  hand  has  the  advantages  resulting  from  an 
tt^neotatton  of  value.^ 

§  1839. 
baamuch,  then,  as  it  is  a  sale,*  the  creditor  accepts  the  thing  ouipiiauof 
-widi  aO  its  burthens,  and  must  recognise  mor^ages  attaching  to  the  crediur 
Ae  object  before  acceptance  in  satisiaction  by  him.  iSb'wiowa. 


■  F.  u,  ],  H )  C  H,  BtenniDg  an  nlot.  Fkft.  1616  (op.  T.  I,  »-  9])  H* 
■hboyilham  cucelhtmn  bdncac  deUti  Schaafeld  dc  cod.  Alt  160]  i  O.WerahcT 
■WMoaen,  Ii|i«>  1769.  D  de  cod.  Hclmit.  1660 ;  MuooU  in  Lohi 


•P.  »,  14,  »,  ^  I  i  P.  3°.  I.  <4.  *  7  i  Mig.  4.  Tol.  3,  3,  Hft.  p.  ijo-H*. 

P.  «,+3,  14,  I5i  W.  A.  tmteriBch,  d<  •  C.  J,  45,  4,  *  15. 

(id(D  pKto  lemiHorio  ex  ndditJODC  cliirogT.  'C  3.  31,  151  Briiiuiemtiiii,  id  L.  15, 

■nampca,  Tob.  1667  (Dut.  T.  i,  n.  oo) ;  C.  Rd  nnd.  n.  6. 

I.  (,  ScMn  de  nddicion*  chkognphi,  Ai|.  *  C  3,  3*,  *i%.  10,  ^  i. 

nil-  '  I- 1.  J3.  4  >  )  C.  4,  3I,  9. 

■Nor.  4,  ],  S  IT>{  Thib.  I.  c.:6ji;  '€.8,43, 14. 

Lcpn,  Of.  5]4 )  S.  Stfyk.  dc  ben.  dit.  in  *  C  8. 45, 4. 
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The  (Ajeca  given  in  lieu  of  mone^  payment  auj  be  inored>)e 
.  or  immoTeable ;  tlic  Utter,  even  though  unsakiblc,  nujr  be  c*t»- 
mated  and  forced  upon  cbe  creditorT.^t  be  nur^talce  moreiblei 


or  not  at  fais  option ;  die  reasons  given  for  this  dincrence  it,  finthr, 
that  the  creditor  often  prevents  the  sale  of  the  immoreiUes  oj 
asserting  openly  his  right  of  tacit  mortgage  ;  and,  secondly,  that 
inasmucn  as  in  case  of  cession  these  immoveables  would  be  assigned 
to  the  creditor,  it  is  more  humane  to  the  debtor  to  oblige  the 
creditor  to  accept  the  property  without  the  dt^;race  of  a  public 
bankruptcy,  which  would  injure  the  debtor,  but  in  no  wise  benefit 
thi  creditor. 

i  1840. 

Depoida  to-  fhe  debtor  has  the  right  to  require  that  his  creditor  recdve 

^rib  method     payment  when  tendered  to  him  in  a  regular  way  i  and  should  he 
of  extingui*hiDg  decline  to  do  so,  may  protect  himself  by  a  formal  tender  of  the 
■0  oWiptwn.      sun,.  ■    This  has  the  effect  of  liberating  uie  debtor  from  the  claims 
of  his  creditor,  and  of  satislying  his  obligation. 

Where  the  matter  is  H  moveaUe,  or  chattel,  it  may,  on  refusal 

of  the  creditor  to  receive  it,  be  paid  into  court,  under  certain 

regulations ;  but  where  it  is  inunoveable,  the  obligee  has  no  other 

means  than  that  of  simply  voiding  possession.* 

DcpoudoB  dm       The  deposition  must  be  made  m  the  court  of  a  judgp  CMnpetent 

not  nwwfn        ^s  respects  the  creditor,  or  of  the  judge  of  the  place  arranged  for 

°°'  payment.*    The  deposition  extinguishes  the  demand,  with  all  its 

accessories  i^  although  it  does  not  transfer  the  ownership  of  the 

deposit  to  the  creditor,*  he  may  go  and  take  it  out  of  court.' 

The  debtor  on  his  part  may  also  go  and  take  it  out  of  court, 

whereby,  however,  he  revives  his  obligation ;  this,  however,  has 

V  Dot  the  effect  of  reviving  the  obh'suions  of  those  whose  li^ulity 

was  extinguished  by  the  deposition.^ 

^Jranra  wd  .         OblalUt  ebiignath.,  depetitit  is,  then,  the  fourth  method  of  ex- 

^,g^       ^^'    ttszuishing  an  obli^tion,  and  is  equivalent  in  English  to  "  Tender 

and  payment  into  court."    The  following  formalities  must  be 

observed  in  order  to ,  render  the  deposition  formal,  or  solennis : 

the  money  must  be  tendered,  cblata ;  sealed-up,  cbsignata;  and 

'P.  16,3,  t(t  }6(  0.4,31,  6,9,19;  ■.  ar.  91   Kd  vide  Id.  j  toL  j  lUt  p. 

C  1,  4,],  9 1  KoT.  91,  1 )  Lncatadi,  D  J31-7. 

dedepottLjur.Tiili.  it6ii(IXM,  7,11.63)1  'P.  16,  3,  9,  ct  19;    Putin  JUcbof. 

O.  Schuli  de  oblaL  dtKpaU  *t  ifmix.  i  tal.  4  TU.  p.  973,  t\. 

jwcunia  n  alii  iMt.  Vhcb.  i6]s )   F.  ■  C.  g,  43,  9  (  Lnrinbch,  L  c  ^  ■}, 

TSdenunn  de  depn.  deb.  jndknli  ^■Wpx  *$,  17. 

effect.  Gocit.    I77«  ;    NoadC  de  fan.    et  *  ImtuAmh,  t.  c  ^  If . 

iitur.  L.  3,c  I5i  Tkib.  Lc  ^666;  wd  *C.  4,31,  19. 

*ide  per  contra,  Archit.  f.  C.  P.  3  «l.  t  '  P;  a,  14,  iJt. ;  Voet  Lib.  46,  T.  3, 1) 
*9i  *ide  ec  Liitlerbicb,  1.  c.  S  ]<■ 
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deposited,  or  paid  into  court,  dtptsita — it  is  then  termed  defesitia 
stiitmisi  but  if  one  of  these  requisites  be  wanting,  it  is  a  depoiitia 
mMut  ulttmii^  which  has  not  all  the  effects  of  toleinn  deposition. 
In  the  first  place— 

1.  die  ofAWr  Jtbt  due  must  be 

2.  aettially  tKoAaeed 

3.  at  the  proper  ftn*  and 

J.  in  Che  mm  agrttd'  (it  will  not  suffice  that  it  be  verbaUjr 
o&red), 

6,  the  acceptance  must  have  been  refused  without  gaod  taut*,  and 

7.  the  oeditor  cited  aJ  videndum  dtptni^ 

6.  the  money  must,  within  the  period  of  payment,  have  been 
tt^Itd-Mpt  and 

9.  tUfnittd  in  court,  or  in  such  place  as  the  court  may  haw 
sppdnted.    *  •) 

The  future  of  any  one  of  these  requirements  renders  the  dtptiilh 
iMstUmut.  The  same  may  be  done  when  a  third  party  pays  the 
nwcey  for  the  debtor. 

The  operation  hereof  is  to  liberate  the  debtor  from  his  obllga- 
tiao,  put  a  period  to  the  accretion  of  interest,  release  all  sureties 
and  [dedges,  and  acquit  the  debtor  himself  of  any  risque  attaching 
10  the  thing  so  deposited  from  the  date  of  such  aeposition. 

In  certain  cases  mentioned  in  the  Codex,  the  depoiitio  minuf 
utmii  is  operative  where  the  simple  oblation  is  sufficient  without 
dtpositioni'  thus,  in  case  of  3  per  cent,  having  been  promised, 
auer  an  alternative  condition  to  pay  on  a  certain  day,  or  submit 
ta  a  higher  rate  of  interest,  deposition  releases  the  debtor  only 
from  such  increased  rate.  Again  Obsignath  and  Dtposilio  some- 
daws  have  ail  the  effect  of  solemn  deposition,  without  oblatio. 
This  may  occur  in  the  case  of  a  minor  without  a  curator,  to 
whom  the  debtor  of  course  cannot  safely  pay ;  or  when  many  are  at 
■sac  respecting  yiM  trtdili,  and  the  debtor  linows  not  to  which  he 
should  pay ;  or  ndien  the  judge  has  directed  an  attachment  on  the 
«iyect  to  issue.  Lastly,  in  the  case  of  a  vtrballs  thlatht  not  an 
actual  one,  and  this  may  happen  when  an  uncert^n  sum  is  due, 
only  ascertainable  after  balance  struck,  as  in  a  partnership  to  stop 
■tercst  running  cm ;  or  in  case  of  an  immoveatde,  which  can  only 
be  tendered  vcmlly.* 

'  Vaa.  tA  I.  3,  30,  pr.  d.  io. 
■laitofaKli.  Lc,)  17)  WMt,  Pud. 
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Cmn^nuiio,  or      CaniptHiath,  oT  set-oiF,  Otherwise  termed  simply  pmsatit^  a  the 
•etrf,  eitin-     gecoiid  getieiul  method  of  satisfying  at)  oUigation.     When  it  is 
(uioi^  """the  result  of  a  private  arrangement  between  parties  who  give  each 
other  res  fungihiles  it  is  termed  veluataria  sivt  boimnti  (in  cases 
where  such  arc  admissible),  which  may  be  concurrent  in  geiurty  in 
description,  and  in  time ;  thus,  a  horse  may  be  set  off  a^inst  an 
ox,  or  a  sum  due  to-day  against  a  sum  paid  yesterday.     To  con- 
stitute a  compematio  ntcettaria  sivt  juris,  on  the  other  hand,  it  a 
.  required  that  both  debts  be  due  at  the  time  of  compensation  pro- 

posed, and,  be  paid,  in  which  case  the  judge  may  set  them  off 
against  each  o^er.  With  respect  to  the  objects,  they  must 
both  be  of  the  same  description  j  similarity  as  to  quantity  is  not 
required,  the  set-oiF  being  taicen  quantum  valtat,  at  its  value.* 
When  all  these'requisites  arc  present,  the  reciprocal  demandstnay 
Ipisjart.  be  cancelled,  ipsa  jure,  at  the  instance  of  one  of  the  parties.* 

Cemptniatia  perpitua  is  another  term  for  a  set-off,  in  its  proper 
sense ;  but  some  lawyers  speak  of  temporalis,  which,  however,  is 
nothing  but  a  retentia. 

Compensatio  operates  as  an  extinguishment  of  the  debt,  ipst 
debt  and  RlicTCi  J"'''^*  'i^ic^  ''  ^^  'he  same  effect  as  payment,  to  which  it  bears  a 
idet,  near  affinity,  whereby  the  debtor  is  liberated  from  his  debt,  and 

his  sureties   from  their  obligation.     Pledges  must  be  returned, 
and  the  fiirther  accretion  of  interest  is  stayed. 
ipenniia  From  the  moment  that  equal  reciprocal  claims  are  reci^ized 

*»t*hkh     '""''  ^^  utterly  extinguished,  or  at  least  reduced  quoad  concur^ 
iet-offbe-     rentem  summam,  according  as  the  one  set-off  is   less    dian   the 
etpie»d»Me.  jum  against  which  it  is  so  set-off.     Where  both  claim  and  set-off  . 
are  equal  in  amount,  both  arc  extinguished,  otherwise  it  becomes  a 
case  of  subtraction  of  the  lesser  from  the  greater. 

The  old  distinction  between  contractus  banic  fide!  and  strictijuril 
were  abolished  by  the  more  recent  legislation  of  Justinian.'  It  is 
worthy  of  remark,  that  the  exeeptia  campensationls  has  a  sort  of 
retrospective  effect,  compensatio  retratrahitur,  and  the  reciprocal  - 
demands  are  extinguished,  not  from  the  time  at  which  the  pica  is 
pleaded,  but  from  that  at  which  it  arises.* 

The  rule  liquidi  cum  ilUquido,  simply  means  that  the  judge  will 
not  pay  attention  to  a  counter  claim,  except  it  be  proved  in  due 

'  Vulttiiii  it  cempenntiaiiibiu,  Matb.      oTomtroTeny :  VotuUcn 


•mpennt,  ct  ipecialini  de  deb.  leit.  con- 
pen.  Goat*  1791>  EcpaoDi. 

•P.  »,  14,  nlLj  Voet.  L.  46,  T.  3,  •  HopAier,  com.  §  7$  I,  et  ^  aSo. 

i«9.  •  Slnir.  Ei.  »i,  Th,  i6i  Pof.  T.  i, 

'P.  16,  »,ll,  m;  C.  4,  31,4.  obi.  17I;  Weber,  p.  69;  conn,  Habei, 

'  *"      '  '  prelect,  ad  Futd.  ifi,  1, 4;  but  [bit  it  not 

Tccondleable  with  C  4,  31,  4. 
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time,  and  in  such  case  mustpay  the  creditor,  and  bring  a  cross  action 
a^iast  him  (ot  such  set-off.  Should  he,  however,  subsequently 
prove  his  set-off,  inasmuch  as  it  extinguishes  the  counter  debt, 
tpsb  jure,  it  will  date  back  to  the  commencement  of  its  actual 
accTtfion,  and  this  often  becomes  important,  as  for  instance  in 
Ac  case  of  interest  paid  indtbitt^  which  would  not  have  accrued 
had  the  principal  debt  been  extinguished.' 

§  1844- 

The  benejicium  competentia  bears  about  it  the  type  of  that  period  Tbc  bcniCciurD 
of  Roman  jurisprudence  at  which  the  severity  of  the  strict  law  «iwtp«™ii« 
became  tempered  by  a  merciful  equity ;   for  although  abundant  4,1^  ^  **"' 
provinons  existed  (or  the  •  protection  of  creditors,  yet  they  tverc 
not  allowed  to  hunt  the  debtor  to  death,  who  had  done  or  suffered 
aH  dot  ihe  law  required,  for  those  only  were  in  a  position  to  claim 
the  benefit  of  competency  who  had  complied  with  the  provisions 
required  in  that  behalf.  1  hibaut*  terms  such  "  privileged  persons ;" 
the  term  competent  persons  would  better  describe  the  class  which 
can  cUim  the  benifdum  campetentia,  or  indulgence  of  retaining  a  ^  ,1,0m 
competent  subsistence.  cUimablc. 

Among  such  competent  persons  are-^ 

Such  as  have  surrendered  to  thehr  former  or  present  creditors  TbcM  wtra 
a&  diey  possessed ;  in  such  case,  the  first  set  of  creditors'  are  not*  ^"'  toma- 
to be  prejudiced  by  the  more  recent  ones.*  ''•'^■ 

Oiildrcn  and  parents  must  reciprocally  grant  each  other  the  Children  ud 
ktiufidum  cempetentiie ;'•  and  in  like  manner,  parcno. 

Brothers  and  sisters,^  and  all  those  who  are  placed  in  the  same  Bnchen  and 
cai^ory  with  them,  such  as  partners  In  a  socutas  tmivirsa/isj  but  '"'^^ 
BOttbote  concerned  in  a  ftcietat particularism 

fiusband  and  wife.^  Huibaod  mi 

JPatron  and  freedman.v  wife. 

Donors  who  are  sued  upon  the  gift."  frl^mr'' 

The  father-in-law,  when  sued  by  the  son-in-law,  during  the  oonon. 
oovcnure  of  bis  daughter,  for  alter  separation  he  can  claim  this  Fithen-ia-U«. 
benefit  only  in  respect  of  the  dos,  when  no  fraud  or  deceit  is 
proved  ^amst  him." 

'  Pi£  ata.  jar.  at.  nnir.  1.  c.  '  There  it  a  csnflJct  between  €j,  pr.  ciC 

*  L  c  V  W».  lod  i6  cic  I  for  inxiDpM  to  reconuie  thme, 

■P.  41,  },  4,  6,7;  LiuterbKb, coll. L.  vide  Cocceii,  L.   17,  T.  i,  qu.  13  j  Voet. 

p,T.  I.  ^jSf  Thib.  Or.  Abh.  p.  350-  eod.  TiL^ao)  Boebmer,  jur.D,ibid.  f  *4.| 

ft;  OBiWa,  Albcricu  id  Cod.  L.7,T.  72,  Dibeiow,  p.  161,  161;  Schomm,  Handb. 

•■3)  O^  pu«elC0min,  ad  C.  ibid.  (npp.  1  vol.  p.  71,  73>l6]t  }64(  Archir.r.aT. 

T.  bp.  S"7.T.  9,  p.  1150)  Pno«,»vol.  iStnr.  II,  M,jSt.r-  -- 

•■rtib,  1.                     -  •"--"---- 


Jea.  »»C4. 


UDtia,  Uinum  de  locic  *  T.  43,  i,  lo;  P.  J,  5,  3J)  P.  14,  j, 

18  i  Gidck,  PaDd.  »7  «*■  ?■  3SI-373- 


F....,-M;.^'- 


kf.  Aoaltg,  ^  »J. 
VOL.    III. 


Jm.  1676,6.1,^1;  ThibMt  "P.  4«,  I,  ii.iiiP.  tj,  J,84ii4,3, 

mat  aome  deny  the   reclpraarr,  17,  ]a ;  v.  TigcrMram  DoOlnclK,  •  voL 

Cn.  R.  »  mL  ^  14.  f-  iSs-ioo)  Gliick,  Pind.  15  ti^  p.  it?- 

63,  pc.)  TUb.  Tbeorie  d.  19*  {  Md  vide  Voet.  L.  13)  P.  ]■  S  &• 
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Sold'icn.  The  soldier  in  the  actual  employ  of  the  state.' 

mu  UmiSu.  The  filius  fomilias,  who  is  sued   in  respect  of  his  peniHum 

mUitare,* 
TiL  tmiscip.  The  eouuicipated  son,  who  is  sued  in  respect  of  debts  contracted 

while  under  the  paternal  control,'  soon  alter  his  emancipation,* 

where  he  has  received  nothing,  or  only  a  portion  of  his  paternal 

inheritance  not  commensurate  with  the  debt.^ 
Dotiian.  Lastly,  the  husband,  his  father,  and  children,  where  the  dos  is 

demanded  back  after  dissolution  of  the  marriage  tie.'' 

§  1845. 

The  bauficium  When  the  beneficium  cempttentia  is  obtained  on  the  petition  of 
d^tbk"^  the  debtor  himself,  it  is  termed  benefidum  cempettntU  ex  propria 
the  petition  of  jife  i  but  when  on  that  of  a  third  party,  btneficium  ampeUnti* 
the  inuliEDC,      tx  penona  terlii. 

orof in  inter-  The  rule  in  this  latter  casc  is,  that  anyone  who  has  given  the 
^"^^  debtor  anything  towards  his  maintenance  is,  if  his  interest  be 
sufficient,  10  be  considered  as  a  third  person  competent  to  support 
this  petition,  and  to  demand  that  the  creditor  allow  the  debtor  the 
requisite  maintenance.  This  is,  however,  no  ground  br  a  grant 
of  competent  maintenance  generally  to  sovereigns,  princes,  or 
municifolities ;''  with  respect  to  the  former,  the  maxim  is  ap- 
plicable, that  this  competent  maintenance  is  only  grantable  to 
those  who  legally  possess  this  right,  or  rights  which  ate  equivalent 
thereto." 

§  .846. 

C«a  id  which        There  are  certain  cases  in  which  the  hemficium  csmpetenttx  is 

**"  te^^'""    rendered  inoperative  and  annulled  for  certain  causes  ;    thus  it  may 

ia<^ntive.        he  renounced.     This  waiver  of  right  is,  however,  forbidden  to  the 

husband  only,^  notwithstanding  which  the  entire  cession  of  this 

privilege  is  generally  prohibited^"'  inasmuch  as  although  it  cannot 


'Id.  i!i  Dabelow,  p.  506-7;  contra, 

nr,  which  Thibagt,  1.  c,  contiowrti  «  < 

RelUeld  dc  benef.  compet.  u  propria  >que 

fiilM  eitention  of  the  principle  of  the  c«<n- 

m:  ten.  competent,  (in  opuK.  n.  15)  %  ti. 

pettnti.. 

•P.49,.7iC.7,s3,4iThilHu.,P.R. 

I  Thib.iit,  1.  c   ^  Mi,  nmukt  th.c 

S  661,  condemni  the   em>n«H..  ylei*  of 

while  lonie  cuiy  the  b.  c.  ex  pcnoni  lertii 

IhoK  who  place  the  clergy,  %  ;i,  Horn  de 

to  an  eitravagant  extent,  othen  dcoj'  it  in 

ben.    eomp.    cIwejc   non   comprt.    %    14, 

toto,  and  quota  Mant,  I.  c.  qn.  4,  n.  I37  i 

Viteb.  1706  }  S.  Sojt.  U.  M.  L.  43,  T.  3, 

Meyiui  diicuD.  leram.  debit,  c  4,  Met.  7, 

\  uit.  {  doctnnoriiw,  Berlich,  P.  i,  concl. 

n.  37  1  Hellfeld,  L  c.  %  ,5,  .q. ;  Dabelow, 

io,  D.  5]  t  doctor)  in  ill  the  bcultiei,  and 

Concuii  >,  Aiifl.  p.  joS,  jiS ;  C.  Hon.. 

til  iitTOcam,  A.  Kiamerde  b.c.  idvocatii 

I.C.;  Wening,aTilr.i»ol.5»3,  Mohleo- 

bnich,  Paod.  T.  i,  p.  185-6, 

•P.  I4,s,i,pr.^ii  «H.4,pr. 
M<l.4,Ui  Voet*od.TitV4. 

■P.a,  i4,49iP+».".**i»-S»rig»J 

ZeiBchr.4Vol.p.4i5. 

Ma.r,r-iS'hilter,E<..7^57. 

•  P- »4.  3,  14.  S  1  i  Hdlftld,l.cMi 

•  P.  14,  3,  i»,  J3,  iSi  S  ""■  1*1  'Si  P^- 

Tide  et  Dabelow,  p.  1641  aome  denT  lh< 

right  of  w^TCr  altogether,  L  P.  Surdm  tr. 

M,'t.  5,*  li  i  to  which  inter  .U«  M.n< 

it  allmeotii  Tit.  S,  priTii.  56,  n.  53,  tq. 

Htiadn  deUtor,  Dec  1,  au.  1;  icd  Tide 

'•  Vide  G.  A.  Joichim  de  codSne,  b.  c. 

S,.m.l.c.%.Si'«  ^' "■'!«"  "i-""" 
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be  made  operative  as  against  him,*  it  does  not  opcratively  pass  to 
him*  or  to  sureties.^  It  ceases  if  a  dolus  can  be  proved  against 
the  party,*  or '  when  he  has  paid,  because  generally  it  is  only 
effective  by  way  of  exception  or  plea,  although  it  extends  up  to 
execution,^  except  where  he  has  operated  a  cession." 

The  donor  has  the  right  of  deducting  all  his  debts  arising  out 
of  other  causes,  before  claiming  the  beneAi  of  a  competency,*  as 
also  everyone  who  puts  his  duty  of  payment  upon  his  capacity  to 
pay."  In  conclusion,  it  is  to  be  observed,  that  the  measure  of  that 
vrhich  is  to  be  considered  a  competency  must  be  assessed  in 
respect  of  the  position  in  life  and  requirements  of  the  debtor.* 

§  1847.    ' 

The  leading  principles  of  the  pica  of  compensation  may  now  TbenqnyM 
be  considered  as  pretty  clear,  and  as  premising  a  generic  counter  '" Jjjj  P*"  "^ 
claim  of  fungible  objects,  or  of  those  treated  as  such.'"    Aipeciesj  *"     ' 
although  consisting  as  a  fungible  object,  cannot,  without  the  con- 
currence of  the  other  side,  be  pleaded  as  a  set-off  against  another 
species,  or  be  compensated  by  a  gtnus,'^  notwithstanding  that  the 
Jus  rtUntionis  may  in  many  cases  be  made  available  i>*  still  less  can 
a  compensation  for  claims  of  different  gtnera  be  admitted.'* 

7*he  counter  claims  must  be  true  and  real,  notwithstanding  that  Mnt  be  tn». 
one  may  not  be  so  operative  as  the  other  ;    hence  we  deduCe  the 
rule,  that  every  debt  in  respect  whereof  a  condictto  indebiti  would 
lie  can  be  pleaded  as  a  set-^ff." 

The   reciprocal  debts  must  be  due  in  like  manner ;  hence  a  Due  in  fikt 
conditional  claim  cannot  be  set  off  against  an  unconditional  one,  ii>««ner. 
nor  one  not  conditioned  neither,  a  deferred  against  an  imme- 
diately papble  debt,  or  one  not  deferred  upon  the  same  terms, 
except  the  condition  or  term  be  to  the  advantage  of  him  who 
pleads  the  set-off.'* 

The  exception  of  compensation  cannot  be  pleaded  as  against 
one  who  has  received  a  letter  of  respite  in  respect  of  claims  arising 

'•  Thibaut,  p.  R.  %  677  ;  contn,  Viletc 

Abh.  Coin.  1814,  ni.  1 1  Kd  Tide  Hmk, 

1.  c.   7  Tol.  p.  iSi  i  Ceundiiig  Nachlbc. 

,      J  vol.  p.  i73-'97- 

up, 

■cd  Tide  Cocceit,  I.  c.  qn.  g. 

"C4,  31,  ul^i  Einmineluiiuid  Cocc. 
I.  c.  qu.  8  j  Huba,  L.  16,  T.  1,  ^  iti  ) 
Thibiut,  I.  c.  %  114. 

»P.i»,.,a,^i;  P..3,7."l.*«- 

"P.  16,  »,  6,  UM,i  C.  4,  ji.ii  P. 
40,7,10,^1}  Vinait, qn.  kI.  L.  i,G.40( 
Gliitk,  P>nd.  15  toI.  p.  61-71. 

^  P.  tS,  1,  7,  pr.  I  Id.  16,  ^  I )  Boch- 
mer,  com.  cl  Dec.  T  1  j  P.  i,  Re^.  to,  } 
Voet.l.cii7. 
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after  the  receipt  of  such  letter,  because  existing  debts,  not  exdn- 
cuishcd  by  compensation,  would  thereby  be  converted  into  deferred 
3cbts.» 
When  not  The  reciprocity  of  the  debts  is  a  most  important  requisite  j* 

pi**^"*-  hence  two  persons  who  have  committed  crimes  against  each  other 

cannot  setK>fF  the  public  punishments  to  which  both  have  rendered 
themeelves  liable.*  A  guardian,  on  being  sued  on  his  own  account, 
cannot  set-olF  the  claims  of  his  pupili,*  as  he  is  allowed  to 
bring  into  account  his  own  claims,  when  sued  in  the  name  of 
his  ward  ;*  and  the  same  applies  to  attorneys,  co-debtors,'  and 
a  delegatuiy  even  though  the  claim  be  made  over  at  that  very 
moment  at  which  the  dtUgant  was  in  a  position  to  compensate 
him.'  There  are  no  exceptions  to  this,  save,  indeed,  that  he  is 
not  to  be  considered  a  third  party,  who  in  legal  effect  is  to  all 
intents  and  purposes  in  the  place  of  another,  deriving  his  rights 
and  obl^tiofis  wholly  and  alone  from  such  person  ;  still,  it  is  on 
this  ground,  certainly,  that  the  surety  may  make  the  claims  of  the 
principal  debtor  a  matter  of  compensation  i°  and  that  this  is 
allowed  to  a  partner  (and  to  husband  and  wife,  when  a  community 
of  goods  exist),  in  cases  where  the  co-partner  has  a  counter 
claim  in  his  capacity  as  such."  The  heir  may  set-off  the  claim  of 
the  testator  in  proportion  to  his  interest,  and  e  converse."'  Whoso 
sues  as  a  ctahnariui-,  in  his  own  name,  is  bound  to  set-off  his 
own  debt,  hut  the  debts  of  the  ctdtm  cannot  be  set-otf  against  him, 
even  if  they  be  compensable  at  the  very  moment  at  which  the 
dtbitoT  ctitut  had  notice  of  the  cesih.'^ 

The  &ther,  sued  as  such,  can  set-off  the  claims  of  the  son  on 
the  ptculium  fre/ectitlum,  and  the  son,  when  sued  on  behalf  of 
this  peetilium,  the  claims  of  the  lather,  on  giving  security  that  the 
fether  will  ratily  the  arrangement." 

§  1848. 

Optndra  efftet      Where  the  one  party  has  paid  the  other  in  ignorance  of  his 

of  the  compcn-   having  a  set-off  against  him,  which  be  could  have  made  available, 

**    '  he  can  recover  the  sum  paid,  condlcthn*  hdetiti,''  as  a  sum  paid 

which  was  not  due ;  but  if  the  defendent  vriningly  omit  to  record 

the  exeepth  comptnsatiimii  he  loses  his  right  to  the  set-off  itself,'* 

*  Thi!>.  P.  R.  %  £77 1  coatn,  NtaKrdd  conp.  eC  tpcditim  de  drb.  lot.  comp.  oif. 
It  Zlmmein  UoCcn.  >  roL  or.  i^  a,  %  t6,  Cocct  179). 

■P.  16,1,  ii,i  I)  C.  4,  ji,  9.  'P.  ig,t,4,&  c;  Cdcc  cad.  ^u.  ]. 

•P.  48,  s,  »,  UiM-  >1.  %  S(  S.J.         »?.♦«,.,  (OiVott.  l.e.  L.i6,T.i, 

Kipff.  de  coDipuu.  circa  ouleficu  vtl  ^uad  %  10 ;  vide  el  Mullei  id  Le|rKr,  obi.  367. 
Tub.  1778.  '•  Vocl.  1.  e.  ^  1 1  i  Snyk.  Md.  ^  ;. 

'  P.  l«,  1,  IJ.  "  Tkib.  I.  c.  ^67!  i  contn,  GlKk,Pui& 

*  Mannniut  de  compcu.  qn.  9j  StruT.  15  val.  p.  94-99. 


i,Tli.Ht  UDtn,Helll«ld,ju[.  br.         "P.  tt,i,^ft.%t 

Sm-  %I7,  iS,  ij. 

*  Coccai,  L.  16,  T.  1,  qo.  5,  7.  ^  CKceii,  L.    16,  T.  a,  qu.  16 ;  nde 

'  Bui  slien  ibc  delcgmc  waa  ignonnl  of  If  17S6,  h.  op. 
tbe    compcDUdon,  Tide    Aakelmann,   de  "P.  16,1,1;  P.  17,  4,  1,^4)  Voet 
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The  repeated  tic^ect  to  record  the  plo  of  compentation  may,  under 
coacomicuit  circumstances,  induce  a  presumption  that  the  whole 
counter  claim  has  been  released,  though  the  reverse  will  generally 
be  implied.'  The  judge,  except  in  cases  in  which  it  is  incumbent 
M  him  t*  effitia  to  support  the  defendcnt,  is  not  allowed  to  supply 
die  plea  of  set-off  ;*  the  defcndent  may,  however,  at  any  period 
of  the  suit  while  there  is  yet  time,  be  admitted  to  put  his  plea  of 
set-off  on  the  record,  except  only  indeed  where  the  proof  of  the 
pka  would  lead  to  great  ramifications.*  As  against  the  fiscus,  the 
period  &r  proving  the  plea  is  limited  to  two  months.* 

Where  a  paid  claim  is  sued  upon  in  execution,  the  plea  of  set- 
off must  be  also  liquid  or  paid  ;  yet  even  in  such  case,  if  it  be  not 
liquid,  the  set-off  is  available ;  and  if  a  demurrer  to  the  plea  be 
allowed,  on  the  ground  that  it  is  not  liquid,  the  amount  paid  can 
be  recovered,  eatidictiene  indtbiti.^  The  set-off  is,  however,  cn- 
didy  cxpun^d  if  the  plea  be  rejected  as  not  proved.' 

§  1849. 

The  ctmpentatiOf  or  set-off,  cannot  nevertheless  be  made  avail-  Compmntio 
able  if  one  of  five  distinct  causes  intervene,  which  may  be  reduced  I"*  pi«^w* 
under  the  heads  of  Renunciation — Prohibition-^Evictlon— and  in  '"  """  " 
eeitain  cases  respecting  Depositaries— and  the  State. 

Renunciation  of  this  plea  will  hold  good ;    thus,  if  any  one  has  RemaHniiaD, 
promised  on  oath  to  pay  a  d?bt,  he  is  estopped  from  plying  his 
set-off.T 

A  subordinate  department  of  the  iiscus  is  not  permitted  to  set-  pmhiiHiioB, 
flff  the  debts  of  another  fiscal  office,  or  of  the  fiscus  against 
Ae  claims  of  the  Iiscus ;  the  prohibition  does  not,  however,  ex- 
Uod  to  cases  where  the  transaction  is  directly  with  the  Iiscus,  for 
then  both  parties  tnay  plead  the  debts  and  claims  of  a  government 
department,  but  not  in  respect  of  purchase  money  due  and  owing 
tp  the  fiscus." 

The  pica  is  not  available  in  cases  of  the  eviction  of  a  thing  ftktiaii. 
V^nlly  reduced  to  possession.' 

Compensation  cannot  be  pleaded  in  an  action  for  deposits;  thus,  Depoatuin. 
•  depositary,  when  sued,  is  not  permitted  to  plead  as  set-off  a 
general  debt  arising  out  of  the  deposit,"*  lest  it  should  be  used 
at  a  means  of  fraud  by  setting  up  an  imaginary  debt.'^ 

>P.  sa,  1,  16)  MaUa  id  Lcjur,  oU.     *.  kt.  t,  it.  n.  6i  Anh.  f.  C.  P.  a  ml 
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*C.4,]i.Blt.iHMM  imArtluT.  f.C 

a  Hft.  nc.  17,  4  *ol.  1  Hft.  nr.  13,  14. 

•P.  .6,»,7,4iiP..7,4,i,^+. 

'  Cocceii,  1.  c.  qu,  1 1  Wcbei,  UnC.  i. 
Fr.Ron.  i793jM<^t.uberv(TKh.R.M. 
1  «ol.  a.  49. 

P.jw*.>Hft.M.9. 

cjoi  Puf.T.  1,  ota.  t7li  Wefcet.v.  d, 
am.  V.rtttnd.  *  97  i  "■  Bcgtr.  3,  i.  Lthre, 

'C.4,  3"."iP-'«.>.".P'.i  P+9, 
14,  46,  5  5  1  Puf.  T.  3,  oU.  a,,  Gow- 
chalk,  aiK^  fbnm.  T.  a,  dr.  iL 

•C.4,3<,7-         '•C.4.Ji,ult.ia. 
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States  and  municipalities  are  privileged  to  oppose  the  plea  of 
■     set-ofF  in  the  following  cases : — ' 

Where  the  debtor  has  to  pay  ready  money,  which  he  hu  bor- 
rowed, termed  ex  calendario.*  Where  he  has  to  pay  taxes  or 
custom  duties  and  public  levies  in  Idnd  ;*  but  an  exception  is  made 
when  they  are  required  in  advance,  but  this  exception  is' not  to  be 
extended  to  cases  where  the  debtor  has  to  pay  maintenance.* 

The  state  and  municipalities  further  enjoy  this  privilege  when 
their  debtor  has  to  pay  something  which  is  applicable  to  a  definite 
object,'  as  when  he  is  under  the  obligation  of  paying  on  account 
of  trust  funds,  ot  fidei  cemmiita  generally.^ 

It  is  erroneous  to'  assert  that  the  compensation  cannot  be 
pleaded  in  bankruptcy. 

§  1850. 

Canfttsio,  which  is  the  third  mode  whereby  an  obligation  -  is  ex- 
tinguished, is  the  reunion,  in  one  and  the  same  person,  of  two  or 
more  obligations  which  before  attached  on  different  persons.  Thus 
obligations  may  be  either  y«ra  in  re  or  jura  ad  rem.  With  refer- 
ence to  the  first,  let  a  dominui  dlrtctus,  possessing  the  dominium-, 
and  a  dominis  uiilis,  or  usufruciuarius,  be  supposed.  Here  if  the 
former  buy  the  interest  of  the  latter,  or  the  latter  the  dominium  or 
fee  vested  in  the  former,  the  rights  are  said  to  be  confused ;  In 
the  same  way  as  the  tenent  in  fee  may  buy  the  unexpired  term  ofa 
lease  in  England ;  Again,  a  mortgagee  may  be  the  heir  ofa  mort- 
gagor, on  whose  succession  two  interests  are  fused  together,  or  as 
before  mentioned,"  the  dominion  and  the  right  of  a  real  servitude 
may  be  confused,  whereby  the  servitude  is  extinguished. 
"•  In  like  raannner,  a  jus  ad  rem  may  be  confused  in  three 
ways: — By  confusion  of  the  right  and  obligation;  of  two  obli- 
gations ;  or  of  two  rights.  In  the  first  case,  of  the  jus  and  abli- 
galie.  Thus  the  right  of  debtor  and  creditor  may  coincide,  as 
when  either  becomes  the  heir  of  the  other,  or  when  both  die,  and 
a  third  party  becomes  the  heir  of  both.  Again,  in  the  case  of 
bondsman  and  principal,  either  creditor  or  security  may  inherit 
of  each  other,  or  a  third  party  of  both,  whereby  the  sbligalio  fide 
jussaria  is  destroyed. 

If  a  correus,  or  one  of  many  bondsmen,  die,  and  another  esrreus 
he  his  heir,  both  obligations  remain  in  force.!*  Should  the  obliga- 
tions, however,  be  of  different  kinds,  one  principal  the  other  as 
accessory,  the  latter  will  be  extinguished,  as  in  the  case  of  a 


'  LcfKT,  tf.  174,  m.  a ;  Stiylc.  L.  16, 
T.  I. %  7- 

'C4,  ji,  3)  ATEna,  int  L.  a,  c.  t%, 

'Swyk.  §  loi  Wemh«,  Itct  com.  end. 
»  Thib,  1.  c.  \  679  i  Sc^fc.  %  9  i  Cocccii, 


qa.  i;  Wember,  1.  c;  Toet.  %  t6i 
MadibD,  Muc  i  Sch.  p.  %^-x6. 

'C.4.3'.  SiSnylc^g. 

^Thib.  I.e.  F.ibiqucdi.;  Dibtlov,  t. 
Concun. ;  1  Aufl.  p.  686-708;  CJbck, 
Puid.  15  Tol.  ^  gjf. 

•  ^  loij,  loig,  1488,  h.  op- 
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debtor  and  securitjr  infaeriung  from  each  other,  or  a  third  party 
from  both. 

Lastly,  two  jura  ad  rem  may  be  combined  in  one  person,  in  the 
case  of  a  ccrrius  stipulaitdi  dying,  and  appointing  another  his  heir, 
but  here  no  confiision  will  take  place.' 

§  1851. 

The  iattritus  ret  will  free  a  debtor  in  specit  by  the  rule  debhar  interim  nl 
speciei  Uberatur  casuali  interitu  rei^  because  si  serme  est  de  re  ex  "^'n*  w  »wi- 
mttractu  danda,  casum  tentit  is  cut  res  debitur  ;  but  a  debitor  generis  **''°°' 
is  not  freed  except  the  whole  genus  be  destroyed,  which  is  con- 
sidered a  matter  of  impossibility  by  the  rule  genus  et  quantitas 
perire  nan  cemeiur,' 

It  IS  nevertheless  just  possible  that  a  whole  genus  may  perish  j 
thus,  if  it  be  known  that  only  three  pictures  of  a  given  artist 
existed,  and  all  have  perished  in  a  iire,  he  who  obligated  him- 
self to  deliver  one  of  them  to  the  obligator  is  liberated  by  the 
interitus  rei.' 

The  object  must  have  perished  by  pure  accident,  or  casus  far- 
tuitms,  for  if  mara,  or  any  degree  of  cw/pa  be  proved,  or  a  volun- 
tary undertaking  be  given,  or  a  risque  incurred,  the  interitus  ret 
does  not  absolve  the  debtor  of  his  obligation. 

Thieves  and  robbers  are  not  within  this  rule,  because  they  are 
said  by  jurists  to  be  in  perpetua  mora.  Thus,  if  a  stolen  thing 
perish  by  inevitable  accident,  the  thief  or  robber  is  liable,  since 
legally  speaking  it  was  incumbent  on  him  to  return  the  thing- 
from  the  moment  at  which  he  took  it ;  from  that  moment 
therefore  he  was  in  mora,  or  in  default.* 

§  1852. 

Nevatio,  which  extinguishes  every  species  of  obligation,  is  in  its  Nontio 
most  extended  sense  every  change  that  takes  place  in  an  obligation,  prindn,  imi 
If  a  new  obligation  be  substituted  for  the  former  one.  It  is  cor-  """'"'"• 
reedy  termed  novatio  privativa ;   but  should  a  new  one  be  created 
without  destroying  the  former,  novatio  cumulattva. 

To  constitute    a   novatio  privativa-,  or  novation    properly    so  KcaoMtnof 
called  by  the  Romans,  three  essentials  are  required :  an  old  obliga-  the  Dorado 
don ;    a  new  obligation ;    and  a  stipulation,   by  which    the    first  P""''"- 
obligation  was  extinguished  and  a  new  one  created,  without  refer- 
ence to  the  mode  in  which  the  fresh  obligation  arises,  or  whether 
it  be  perfectly  binding  or  not,  si  civiliter  teneat.^ 

Novation  may  take  place  with  or  without  a  delegatia^  which  Deiepdo  ti- 
thcn  is  a  contract  whereby  a  new  debtor,  termed  expramissar,  is  pniniwoDc  not 

■  P.  **,  J,  93,  pr.  i  P.  46,  4,  s  i  Vdtt.  ■  p.  (de  tired,  pet  5,  3)  +0,  pr. }  P.  Je 
ad  Pand.  46,  3,  ig.  t!  inn.  43,  16,  i,  ^   14,  et  iq.  j  Gliick, 

■  I.  A.  Reichaidt.  dio.  de  caiu  sbligat.  Find.  Th.  4,  ^  317,  ibl^ue  cit. 
tDUentc,  Jen.  1767.  *  Vlnn.  id  I.  3,  30,  ^  3,  n.  i. 

'  HopMer,  com.  %  9S4.  *  Vide  ^  1S55,  h.  op. 
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bjr  his  own  content,  txprtmistime^  tubs^tsd  for  the  camml 
debtor,  who  is  thereby  relieved  from  all  former  claim* ',  this  it 
equally  elective  where  the  creditor  agrcec  with  the  originil  debtor 
to  take  such  etipramiiitr  aa  his  debtor. 

Three  persons — the  dtUgans,  or  original  debtor ;  the  diUgatut^ 
or  new  debtor,  otherwise    expramissor  ;     and    the  creditor,  dtU- 
gat4irtu:~3jc  those  who  appear  in  this  transaction,  delegare  being 
here  equivalent  to  tubstituen. 
lMt{itiain.  By  the  Roman  law  this  delegation  may  be  efiected  without 

•olciinit.  solemn  words  ;  for  Ulpian  says,"  delegare  seriplurd  vel  nutu,  uU 

fari  nun  poteit,  debitarem  suum  quit  pateit.  But  in  cases  of  nova- 
tion the  delegation  must  be  made  in  the  form  by  stipulation.*  ^jad 
Titium  mihi  dare  aportet  id  dari  spcndes  ?  for  here  the  original  debtor 
is  liberated,  and  his  liability  passes  to  another. 

§  '853- 
ErawnWo  Expramitsh  differs  from  Delegatio  in  that  it  can  be  efiected 

j'™  f'™  without  the  knowledge  of  the  original  debtor,  or  even  against  his 
jM^^'pro.""  consent.  Delegation,  on  the  contrary,  must  be  effected  by  consent, 
minia,  and  Every  delegation  includes  an  expromission,  vettit  debitor  delegatf 

""^  novus  debitor  expromittet ;  but  we  have  seen  that  an  expromiswMl 

can  take  pbce  without  a  delegation. 

Delegation  differs  also  from  Fidejustio  and  Adprenusiit  in  this, 
that  they  do  not  operate  to  extinguish  the  original  liability ;  on  the 
contrary,  the  constituent  continues  liable  nevertheless, 

Delegatio  is  also  different  from  Cessio,  equivalent  in  the  Roman 
taw  to  the  transfer  of  a  chose  in  action,  which  is  in  effect  the  tub* 
stitution  of  one  creditor  for  another,  without  the  privi^  of  tbe 
debtor.  Logically  and  abstractedly  speaking,  it  is  giving  a  person 
'  a  power  of  attorney  to  sue  for  an  object  which  he  is  to  keep  if  he 
succede  ;  for  since  aclianes  non  trameunt  nisi  ad  haridem^  and  as  a 
real  action  arises  out  of  a  real  right,  and  a  personal  action  out  of  the 
obligation  of  another,  the  only  way  of  transferring  a  right  of  action 
is  by  the  fiction  that  a  third  person  brings  the  action  on  account 
of  the  principal,  which  is  termed  cessie  aetimts,  and  such  ctstimut- 
rlut,  procurator  in  rem  suam.  Now  this  differs  from  delegation,  as 
the  debtor  still  remains  the  same,  with  liberty  to  pay  tbe  creditor, 
although  he  may  have  ceded  all  his  actions  ;  moreover,  there  is  no 
Novation.  Again,  the  debtor  can  use  against  the  cessionarins  all 
those  exceptions  which  he  can  against  the  original  creditor,  ina»- 
much  as  the  cession  cannot  alter  his  position  or  make  it  worse, 
condictio  debitoris  per  cessionem  nan  fit  deterior ;  on  the  other  hand — 
a  delegatus  cannot  use  those  exceptions  against  a  delegatania 
which  he  may  have  against  the  delegans,  for  he  is  supposed  to 
renounce  his  exceptive  pleas  by  allowing  the  delegation  to  be  nUde 
without  their  reservation.^ 
The  German  law  does  not  recognize  these  subtilties  ;  but  a 
'P. 46,1, 17.       'P.4«,i,3i{  P.46, 1,  j4,%».      »p.4«,»,  11,13, 19, «. 
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notice  is  requisite  to  the  debtor,  in  de&ult  of  which,  if  he  pajr  o*rmiiii»lui 
the  ceding  creditor,  be  is  released.'  uettiofoi 

HOM. 

5  ■854- 

The  eflect  of  the  novaiU  prwatha  is  the  same  as  that  pro-  Optndcnqf 
duced  hyselutie;  the  obligation  is  at  an  end,  and  not  only  the  tb<iia*ui> 
debtor,  but  also  the  securities  and  pledges  arc  released,  any  pri-  *""  "' 
vilege  or  right  of  precedence  to  the  contrary  notwithstanding.' 

In  the  case  of  a  novation  combined  with  a  delegation,  the 
dtUgatarius  obliges  himself  to  accept  the  new  debtor  in  the  place 
of  the  original  one,  consequently  the  ori^nal  one  is  unconditionally 
released,  and  is  therefore  free  even  when  the  expromissor  is 
not  bounden  or  becomes  insolvent.  A  pupill,  even,  who  hat 
adopted  a  debt  by  delegation  without  his  tutor's  authority,  can 
not  be  sued  by  the  creditor,  neither  can  the  original  debtor.*  The 
case  of  a  woman  adopting  a  debt  in  like  manner  is  different, 
for  here  the  law  allows  the  liability  of  the  original  debtor  to  be 
^vived.' 

V  occur  without  dcle^tion  when  the  debtor  and  Nontiow 
obligation  only  is  changed ;  " 
z  basis  of  the  agreement,  and 
Ting  a  debt  due,  arisine  out 
ito  one  arising  out  of  aloan, 
;fae  contract,  as  time,  place, 
nevanJi  i  nevertheless,  the 
either  such  change  of  basis 
r  a  note  of  hand  of  an  old 
c,  or  in  case  of  a  compro- 
tion,  because  in  both  these 
;  the  first  contract  and  re- 

;vcr,  be    clearly    expressed, 
;hout  the  former  one  being  • 
jnd  twice   or    thrice    over ; 
100  and  200  aurcl,  and  then 
he  first  two,  all   three  will 

jurists,  Justinian  published 
,*  i(  quis  vtl  aliam  ftnonam 
aceiperii,  vtl  quantitatem 
>,  -vtl  cimdlt'ionim  tiu  Umpus 
ntm   minerem   aceeptrit^  vel 

'abcr,  id  dc.  ced.  de  trumc  def.  s. 
:.  X,  41,  ulc 
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giiqmd  fkcsrit^  *x  fut  vtUrii  jurit  tmdiUrti  intrtdacibtmt  >um- 
ticKtt :  nihil  penitut  prttrit  cautilm  inmovaris,  t*d  anttripra  start, 
it  poittritra  incrtmintum  Ulit  accidert^  niii  tpii  ifedaliHr 
rtmtstrint  quidtm  prtoritn  abligetiomtm  et  hot  titpretstriiit-,  ^lui 
ttcundum  tnagis  pro  anteriori  eligerint.  From  which  it  followt, 
that  if  the  former  obliKation  be  not  expressly  released  both  con- 
tinue in  force,  and  aS  the  former  unsatis&ctory  inquifiei  and 
evidence,  which  u  best  could  be  only  presumptive,  as  to  the 
animus  itevandi,  ire  rendered  unnecessary. 

$  1856. 

We  now  come  to  novatio  cumulativa^  improperly  c^cd  nova- 
tion, which  may  be  either  neceaaria^  in  consequence  of  a  legal 
provision  ipsa  jure^ — or  valuntaria,  founded  on  %  contract. 

The  proccding  in  the  first  novation,  i.  e.,  the  necessarta^  was  before 
theyW«#*ii!owKr,  assigned  by  the  prstor,  and  was  accompanied 
by  the  declaration  of  litis  untestatio  by  the  parties  that  they  would 
abide  by  the  sentence  i  such  litis  ctnttstatia^  then,  in  certain 
points  of  view,  is  to  be  regarded  as  a  novation.  Certain 
actions,  said  to  aim  only  at  revenge,'  cannot  be  instituted  by  the 
heir  of  the  oiFended  party  ;  the  heir  is,  however,  enabled  to  con- 
tinue the  action  if  the  plaintiff  had  commenced  and  proceded 
ys  far  as  the  litis  conteitatie.  Penal  actions,  which  did  not 
apply  to  heirs,  can  be  continued  against  them  by  this  means, 
whereby,  also,  temporal  are  made  perpetual ,  for  a  temporal 
action,  after  litis  contestatla  once  begun,  could  be  revived  at  any 
time  within  thirty  years,  and  hence  the  novation,— but  a  per- 
petual one  within  forty.* 

In  later  ages  the  plaint  and  answer  was  termed  litis  csnttstatit, 
yet  the  principle  that  implied  g  novation  was  preserved,  although 
m  ^t  no  novation  was  contiuned  in  it. 

Nffvatia  cumitlativa  veluntaria  may  result  from  an  cxtrajudicia 
juramentum  Jelatum,  in  which  case  the  debt  must  be  paid) 
although  even  a  false  oath  have  been  taken,  or  from  a  con- 
ventional penal  sum,  which  may  be  pre-agreed  so  as  to  allov 
die  promissee  the  option  of  fulfilling  his  engagement  or  of  paying 
forfeit, — or  so  that  the  penal  sum  be  due  in  defeult  of-fulfiU- 
racntp — or,  lastly,  so  that  both  the  fiilfiUment  of  the  contract  and 
the  penal  sum  may  be  exacted,  ut  rata  manente  pactt  pat 
deheatur,  which,  however,  cannot  be  demanded  except  upon  a 
previous  contract  to  that  effect.*  It  is,  however,  disputed  if, 
when  the  debtor  do  not  fulfill  bis  engagement,  the  creditor  iMit 
sue  fi>r  the  penal  sum,  and  cannot  require  the  fulfillment  of  the 
contract;  or  whether  he  have  the  option,  the  great  question  being 

■  VudicMiii  tplnota,  riae  poM.  •Mdbknc,  dc  jiM  ju.  ^  JS. 

*C.],tl.l,tti  C.  J,  ji,  M,  *  45. 
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mm  jtifiUatUHt  patHali  navitur  ibUgatu.^  Hopftwr*  holds  a  cod»* 
binatioa  to  be  the  more  reasonablci  and  ttut  the  promiMee,  ta  the 
absence  of  1  definite  uadcmandtng  in  tbit  behoof,  has  the  choice  1* 
and  if  so,  novation  only  takes  place  when  the  debtor  can  ft— 
bimseif  from  the  obligation  by  paying  the  penal  Mim. 

5 1858. 

The  Romans  adhered  strictly  to  the  maxim  that  an  obligatioo 
must  be  dissolved  by  the  same  mode  in  which  it  had  been  con* 
cracted,  nihil  tarn  naturaU  est,  quam  tiHumquadquf  ttdim  m»ia 
disjeivi  quad  colligatum  at  ;*  hence  a  pactum  nudii  verbis  must  be 
extingubhed  by  a  consensual  or  real  contract, — a  pactum  Itgili- 
mum,  praterium,  adjictum,  by  like  words,  and  a  contract  ma^  by 
a  fbrinula,  by  the  same  formal  expressions. 

Kftrmal  contract,  released  by  stmpU  words,  is  not  extinguished 
ipt»  }wrty  as  if  rescinded  by  the  proper  forms ;  nevertheless,  such 
release  might  be  made  available  by  way  of  plea,  txceptimt  taeti,  "* 
In  order  to  meet  this  inconvenience,  the  ingenuity  of  GaUus 
A^Uiut  inrentcd  a  mode  of  conversion  of  contracts  of  one 
doiomination  into  those  of  another,  and  then  of  dissolving  them 
by  the  form  appropriate  to  the  category  into  which  they  had 
been  so  conrerted.  A  release  ipso  jvri  was  thus  operatea,  and 
tmncd  acceptiUatioj  thns  defined  by  Modcstinus,* — jfcceptillatie 
est  liberati§  ptr  mutuam  interrogattantin  qua  utrlusque  cmtinfit 
ai  ndtm  nexu  abiolutio.  Much  h\Ai  has  been  found  with  thic 
definition  ;  and  that  of  the  Middle  Age  author  of  ^e  Brachyloguf 
jaris  civilis,  preferred  as  follows,  —  Acceptillatia  est  vertorum 
n  est  per  stipulatienem  debitare 
it  stipulationem  promisflim  est, 
tprofitetur* 

in  the  introduction  of  the  word 
put  reciprocal  questions,  except 
:or5,  and  of  the  word  utrius^ue 
t  obligation.  On  the  other  hand, 
r  the  Brachylogus  is  its  wordiness, 
ifdinary  type  appear  unnecessary.' 
npounded  thus, — Acceptillatia  est 
liierii    interrtgantii^  crtdittre    st 

Institutes  B  stlutia  imaginaria^ 
expression,  by  no  means  justified 

*  V.  Snlfiif,  Goch.  d.  R.  R.  Im.  Mh. 
telalur, »,  13  5. 

^  Cuj.  six.  lib.  5,  c  361  HoMnnanD, 
aU.  lib.  g,  c  ig  i  Oiolin,  lib.  litit.  inter. 
Of.  47,  in  HunEtc.  'filkjni.  Raoi.  m 
All.  t,  ajs. 
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b^  the  form,  which  is  a  cmfession  of  satisfaction  or  the  receipt  of 
payment,  not  a  satisfaction  or  payment,  —  cenfestia  imaginari^ 
stmtienis  would  have  been  more  correct.  Selus,  the  debtor,  asb 
—^td  ega  tibi  pramifsi  babetm  acceptum?  to  which  Titius,  die 
creditor,  answers — Habea. 

Many  formal  matters  and  instruments  could  ori^nally  be  made 
in  the  Latin  language  only ;  this  is  not  the  case  with  the  acctf- 
tillalhy  which  was  equally  valid  if  made  in  Greek,  tx^is  AajSwF 
i^vapM  rdtra  ;  tx.^  ko^^v.  Tot  denarios  acccptos  babes! 
Acceptos  habco. 

§  1859. 

Inasmuch  as  there  was  a  difficulty  in  the  way  of  thus  dissolving 
an  oblation  by  words  which  had  been  contracted  in  another 
form,  it  was  necessary  first  to  novate  it  by  reducing  it  into  a 
form  by  which  it  could  be  so  dissolved  ;  this  was  effected,  as  has 
been  premised,  by  the  stipulatio  termed  Aquiliana,  after  its  in- 
ventor. 

Its  essence  consisted  in  a  novation ;  thus  the  stipulation  for  the 
novation  preceded,  and  a  new  species  of  obligation  having  been 
thus  created,  the  accepiilialio  was  appended,  in  order  immediately  to 
release  it.'  The  creditor,  Aulus  Agerius,  asks :  ^idquid  U  mihi  ex 
quacanque  causa  dare  facere  apartet,  apartebitve.,  prteum  in  diemvt 
aut  tub  canditten*  :  quarumque  rerum  mihi  aclie  esty  qutequt  ad- 
versus  U  petitie  vil  adversu's  te  perseeutio  est  eritve,  quadve  tu-mtum 
babes f  ttnes,  possides^  dolo  malo  fecisti  ;  quo  minus  passideas ;  quanit 
quaque  earum  rerum  res  erit.,  tantam  pecuniam  dabis  ?  Where- 
upon the  debtor,  Numenus  Rigidius,  answers,  Daio ;  and  asks  in 
return  :  ^ad  tibi  spopendi^  id  babes  ne  a  me  aeceptum  ?  The  creditor 
then  replies :  Habea  aeceptum — I  take  it  to  be  received.  Vinnius' 
adduces  this  as  a  proof  of  the  exactitude  with  which  the  Romans 
framed  their  formulx.  This  stipulation  is  not  needed  when  the 
original  contract  is  a  verbal  one,  because  then  it  can  be  released 
without  conversion  by  the  acceptiUatio. 

%  i860. 

Obligatianes  bants  fidel  xavf  be  remitted  by  mutual  consent,  with 
or  without  a  set  formula  i  in  the  former  case,  by  a  pactum  dt  na 
petenda  or  remisserium,  which  were  pacta  legitima  by  the  law  of 
the  Twelve  Tables,  and  sometimes  extinguished  an  obligation  ipst 
jure^*  but  more  usually  furnishes  the  debtor  with  an  exeeptia  pecti. 

The  pactum  remissorium^  or  de  nan  petenda,  might  be  persanale, 
in  which  case  it  only  operated  during  the  creditor's  life  time,  but 
did  not  bind  his  heirs  ;  or  lemparaUy  for  a  fixed  period. 

When  an  obligation  is  remitted  without  a  set  formula,  it  is  done 
in  virtue  of  mutual  dissent.  By  mutuus  dissensus  is  meant  an  agree- 

.    '  '■  J»  JO.  ^  >■  '  M  I- 1.  10,  %.  '  p.  (d«  p«el.)  1,  14,  17,  *  "■ 
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ment  whereby  it  is  arranged  that  a  bilateral  contract  which  has  not 
been  fulfilled  shall  become  void.  Thus,  if  any  part  of  the  firic 
contract  shall  have  been  fulfilled,  or,  to  speak  technically,  is  no 
loi^r  rej  inUgra^  this  mode  is  inoperative,  and  a  second  contract 
contrary  to  the  first  is  a  new  transaction  ;  as  in  the  case  oi  a  bar- 
gain and  sale,  if  part  of  the  goods  have  been  delivered,  then  the 
second  contract  will  amount  to  selling  back  of  that  which  has 
been  so  delivered.* 

§  1861. 

Since  mutuus  dhiensui  is  requisite  to  annul  a  personal  obligation  EiuptioMta    '■ 
which  has  been  contracted  by  mutuus  consensus^  it  follows  that  the  J^'  pni^ip'"  of 
dissent  of  one  party  to  a  contract  will  not  suffice  to  annihilate  such  ^^^^^ 
obl»;adon.' 

Tilere  are,  nevertheless,  certain  exceptional  cases  in  which  one 
party  is  permitted  to  retire  without  any  legal  grounds. 

This  may  be  done  in  the  case  of  a  precartum^  or  loan,  at  the  The  pncuium. 
will  of  the  lender.* 

The  sKiilaSy  or  partnership,  can  in  like  manner  be  annulled  at  "^^^  •ocietu. 
the  will  of  one  party,  all  contracts  and  agreements  to  the  contrary 
notwithstanding,  except  in  so  far  as  the  observance  of  the  agree- 
ment for  deferred  division  of  the  capital  is  concerned.*  That  the 
one  partner  may  dissolve  the  contract  is  dear,  and  the  feet  of  the 
retiring  partner  being  put  under  certain  terms  in  no  way  afiects 
bis  right  of  this  unilateral  abandonment.  Thus  the  retiring  partner 
who  does  not  give  timely  notice  is  liable  for  the  amount  of  damage 
tufiercd  by  the  other  party,  and  even  for  the  repayment  of  any 
profits  which  be  may  have  acquired  by  fraudulent  retirement.  He 
who  g?vcs  an  absent  partner  like  notice  is  liable  to  be  required  to 
bring  in  his  gains,  and  bear  his  share  of  the  loss  until  he  shall 
have  proved  that  the  notice  had  come  to  the  knowledge  of  such 
absentee ;  in  like  manner  when  the  duration  of  the  partnership  has 
been  fixed,  and  the  one  partner  retires  before  the  expiration  of 
the  term  :  nevertheless,  grounds  of  excuse  arc  allowed  their  due 
weight.* 

1  he  mandatum  may  be  extinguished  by  the  unilateral  act  of  o 
party,  who,  nevertheless,  is  answerable  for  a  renunciatio  intem- 
ffitiva,  or  fraud,  whether  tacit  or  express,  to  the  amount  of  the 
damage  suffered,^  except  where  he  is  under  the  obligation  of  giving 
the  commission,  as  in  the  case  of  cession. 

The  effect  of  such  a  revocation  Is  the  entire  annihilation  of  the 

I  Vhu.  ad  I.  3,  14,  n.  9 ;  Puf.  torn.         '  I.   j,  16,  ^  4,   17,  1,  17,  ^  i  et  £5, 

I,  oto.  41  {  P.  it  coot  G.  V.  e,  ^  a  i  P.  ^  J,  4,  5,  6,  %. 
iS,  b  5>  f  t  A  7,  pr.  i  C.  4,  4;,  I  ic  1.  *  P    17,  I,  II,  ^  dIe.  ;  Id.  a7,  ^  a  i  vide 

*  P.  50,  17,  ij.  %  17431  b-  °p. ;  Thorouiu  de  rooc.  tac. 
'Vide^  1 561, li. op.  mad.  judie.  ad  cap.  S|  de  proc.  in  lite, 

*  P.  10,  ],  14,  ^  s,  ],  4 ;  P.   17,  %,  14,  Hat.  1715  i  MUtler  ad  Ltptr,  obi.  176. 
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pow«r  of  tht  mandataiy ;  this  ippliea  to  ihs  death  of  the  tAanitma^ 
save  an  inititor  have  been  appointed.^ 

The  claim  for  consequent  damages  for  the  withdrawal  ef  » 
mandate  appltet  to  all  acts  undcrtaiun  by  the  mandatary  up  to  the 
moOicnt  of  the  withdrawal  of  the  authority  intniited  to  him,  or 
death.* 

§  iS6z. 
Tluiadint  The   principle  upon  which   restitution   must   be  regarded   is 

iSTif '^  chiefly  then- 
Uimi  With  respect  to  the  question  at  issue ; 

With  respect  id  the  duration  of  the  actions ;  and 
With  respect  to  the  intermediate  sute  of  the  suit. 

I.  In  the  first  place  restitution  must  be  required  in  respect 
of  contracts  valid  itruti  juris^  to  rescind  which  eqMity 
is  sought,  and  where  damage  has  been  suffered  without 
the  fault  of  the  petitioner. 

To   this   rule    an   exception   is   made    in    &«or  of 
minors,  eb  lubrieitatim  judUii. 

The  relief  in  equity  is  sought,  that  the  pedtioaer 
suffer  not  by  means  of  a  licit  transaction,  consequently 
the  relief  can  only  be  granted  by  just  cause  being  shown 
upon  examination. 
1.  In  the  second  place  it  must  be  sought  within  quadrtuMaim 
CMtiuiaoBt  or  four  years,  counting  all  days,  tufaitiy  aa 
well  as  /aitiy  which  is  the  general  limitation  except 
in  cases  jurtjurandoy  ri  judUaia,  rescindenda  vtndi- 
tiont  and  tapilit  dimimititnt,  where  it  extends  to  thirty 
years,— in  cases  of  dolui^  where  it  is  limited  to  two 
years,— and  in  cases  of  tiutus  and  vi'i,  where  simple  in- 
demnification for  damage  is  sought  to  be  recovered. 
3.  In  the  third  place,  where  it  is  sought,  until  it  be  obtaiasd 
everything  must  remain  in  its  then  state ;  nodiiog  muss 
be  g^ned  by  the  restitution,  but  merely  protection  boxn 
loss. 

§  1863. 
KwitDiiii  IB  The  reintegration  of  the  former  state  of  things,  or  rtitituiia 

m^M^B^     '"   '*'<?'*'''i*  is  "  mode  of  extinguishing  an  obligation.      To 
aUfiAa^        speak  correctly,  this  is  the  revival  of  a  legal  status  which  has 

'P.  i>,  i,4ii  P.  M.  ».  7i.P-+o.».  P«ni.iSTOl.  p.  J3i-j«s;  ride  S  «74-5» 
^  '  P.  17,  I,  16,  pr.  ^  1 1  R  J4,  V  i         *  l^lh  >-  c.  ^  M^i  Bnnhodi  Libiv 


,    ,    .  J,  17.  *  "o  i  P.  14.  *.     -,  -      . 

WatphaL    Abb.    T.   i.    GiiJiigkdt    tins-  Ooet.  tSji ;  Oddui,  Tr,  dc  rot.  Is 

HuxUbdcSic.,  HiL  1784.;  W«rmlicr,lca.  Veaet.  I  {£4  C>>>  Tnct  de  in  i 

con.  L.  17,  T.  I,  \  a6;  concn,  L^Mt,  iji6,T.i))  Kcner  niK.  j«i 

Sp.  tlo,ni.4,Med.4TQl.  luiisi  Clock,  la  int.  Li(f.  1779. 
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ham  farieited  according  to  the  strict  operation  of  the  law*  but 
ia  its  gmcral  acceptBtion  it  indude*  cvcty  relief  granted  to  a  pei^ 
toa  seeking  through  equity  indemnity  againu  the  prevtnani  of 
■tiict  law,'  where  such  involves  a  hardship  in  tome  particular  case. 
In  aU  claims  for  restitution,  danutge  of  a  serious  natupe,* 
resulting  out  of  disputed  facts  themselves,'  must  be  thmrn. 
It  must  result  irom  a  pardonable  omission,*  not  from  a  culpable 
laches  on  the  part  of  the  plaintiff.'  The  plaintiff  must  not 
be  in  a  position  intirely  to  repel  the  damage  by  any  c»'dinary 
means,  nor  to  indemnify  himself  completely,"  and  this  is  why 
restitution  is  usually  decreed  against  acts  valid  siricti  juris^  but  not 
s^^nst  such  as  are  in  it  null.^  If,  however,  one  who  for  certain 
reasons  is  not  in  a  position  to  impeach  an  act  on  the  ground  of 
nullity  by  the  usual  legal  remnlies,  whereby  others  may  seek 
restitution  under  similar  circumstancss,  this  extraordinary  relief 
is  grantahie  to  him  also."  Where  there  arc  grounds  for  it 
restitution  will  in  general  be  granted  against  every  act  and  every 
penog^  but  this  rule  is  necessarily  exposed  to  some  cxeep- 
Ijons,  among  which  may  be  placed  marriage,"*  judicial  sentences 
in  a  certain  point  of  view,"  and  prescription  ;**  exc^  in  this 
last  case,  children  obtain  no  restitution  as  against  their  pareMS,**— 
where  the  parents  have  been  acting  as  guardians  of  the  children,** 
wbere  the  children  impugn  a  judicial  sentence  of  the  &(her> 
where  they  direct  their  petition  for  restitution  against  a  third 
party,*'  or  where  they  impeach  an  act  on  which  the  existence  of 
the  {Mtnnal  authority  <lepends,>"— yst  in  all  cases  the  parents  are 
liable  to  restitution  to  the  exftnt  to  which  they  have  been 
benefited." 

$  1864. 
The  operative  ttftcu  of  restitution  depend  upon  whether  in-  0 
demnicy  or  a  specific  re-establishment  of  the  status  quo  ante  be 
A^  object  of  the  application.     In  the  first  case  each  party  reanrcs 
to   the  other  whatever  has   been    received,   together    with    all 
accessories  and  fruits'*  which  have  not  been  already  satisfied  by 

■P.  4,  1, 1,1- 

"  Ltytct,  ipec.  19;,  n.  I  j  H>  VotluiMi^ 
de  ten.  com.  ipen*.  pan  (Bmk.  T.  ■)  j 
UBm,  Buicb.  p.  141-5. 
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"Ci.4i.»i  P.4.4,),*'. 
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tecond  miniagc;  Voce  L.  4,  T.  i,  ^  I^ 
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Coucii,  L  (.  qo.  S  )  costn,  S.  Vd  .  \  15. 
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the  paymeat  of  interest,'  the  defaident  being  liaUe  for  cottt 
in  so  far  as  they  may  have  been  caused  by  his  ae^ult,  otherwise 
they  Eill  on  the  petitioner,* 

Restitution  may  be  prayed  by  all  universal  and  sinpdar  suc- 
cessors,* and  by  sureties  not  proved  to  have  interceded  with  the 
view  of  binding  themselves  more  strictly  than  they  would,  from 
the  nature  of  the  principal  obligation,  have  been  bound.*  Restituti<»i 
clearly  does  not  affect  third  parties,  except  where  they  have  an 
interest  inseparable  from  that  of  the  party  restored.' 

§  1865. 

Moit  oToiitilQ-       Restitution  must  be  prayed,  and  a  formal  suit  commenced  in 

>ni  mtinitia  in    |j,j(  behalf;  whereupon  the  judge  is  empowered  to  restore,  by 

virtue  of  his  office,  termed  brrvi  manu  ;    he    may,  moreover, 

grant  restitution  on  an  ex  parte  statement,  satisfactory  and  irre- 

frairable  cause  being  shewn  in  that  behalf,"  or  even  mera  motu. 

Restitution  may  be  obtained  by  attorney,  provided  such  pro- 
curator be  specially  empowered  in  that  behalf;'  but  interlocutoiy 
applications  for  restitution  during  the  course  of  suit'  form  an  ex- 
ception. 

The  onus  of  proving  the  breach  lies  on  the  plaintiff,  where  the 
existence  of  an  act  In  itself  injurious  only  is  adduced." 

The  then  status  must  be  preserved,  if  no  special  grounds  justify 
a  departure  from  that  rule.'° 

Restitution  may  be  sought  by  action  or  by  plea,*'  and  in  the 
latter  case,  every  judge  is  competent  who  has  cognizance  of  the 
principal  matter  m  dispute,  whether  he  be  a  commissary  or  um- 
pire ;**  in  the  former  case,  however,  application  must  be  made  to 
the  judge,  who  is  competent  in  respect  of  the  defendent." 

h  judicium  rescindtns,  or  reversal  of  judgment,  is  only  applicable 
to  restore  the  plaintiff,  by  annulling  the  transaction  ;'*  but  in  other 
cases  two  modes  are  open  to  the  plaintiff:  he  may  pray  a  reversal, 
and  commence  a  i'pezai  judicium  rtcissarium  subsequently,"  which 
in  some  cases  maybe  necessary;'"   or  he  simply  con  tines  him- 

■  C  3,  31,131  P.  41,  i,  7,  g,  lo,§>i  *  Gtiick,  Pind.  ^  43J,  not.  19. 

Id.  ulc.  ^  41  but  not  which  oae  expended,  '  Coccdii  L.  4,  T.  4,  qu,  7  j  Ha&ckcr, 

«id  the  other  did  not  receiTC.  T.  1,  %  SoS  [  fiunlunii,  L  c  p.  391-416. 

'  L^Wi  ipec.  57,  in.  3)  eomp.  Gliiclc,  "C.  1,  501  X.  i,  41,  6. 

PmwL  i  441  i  Bgtcb.  I.  c.  591-&00.  ■'  P.  4, 4, 14  i  P-  4. ».  9«  %  3- 

•P.  4,  1,6;  K  4,4,  19(  HiiUerid  iic.,47,ji  X.  I,  4',  9- 

LejKr,  oht   ig;.  "C  «,  47,  ij  C.  3,  19,  alt.;  Bnich. 

*  P.  46,  3,  9S.  %y  <■  «:■  P-  J37-S5»- 

»P.  44.  191  W!  W-  47.  *  >i  C.  7.  "^.4,1,9,^  jj  Id.  11,  5  5  j  ledTide 

eS,  i{  C.i,  31,  1,1.  Voet.L.4,T.  1,^11}  Coueii,  L.4,T.i, 

■CiipuT  L.i|  Rap.  95,0. 19;  Scijlc.  ^ii;  Cocceii,  L.  4,  T.  4,  qu.  ji  Thib.  ^ 

L.4,T.6,^4i  C.H.  MyLiiu  de  TcM.  in  68],  ibiquecic;  Gliick, Burdurdi  HukIm 

int.   breii  nunu  Estitn  rem  judic.  Lip*.  Scfaroter  in  Linde  Zi 


1756.  "StiTk.L.4,T.  i,^n 

'P.4.4.»S.4>i  Coceeii,  L.  4,  T.  i,         "•  P.  4,  1,  10,  pr. 
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self  to  this  suit,  mentioning  the  ground  of  restitution  incidentally 
only>  in  the  course  of  the  procedings. 

Minors  who  pray  restitution  as  such  must  pray  it  specially  in 

§  1866. 

The  ordinary  grounds  of  restitution  are  various ;  some  of  them  Rodmiloii 
have  their  foundation  in  the  civil  law,  and  others  in  the  prxtorian  t»'«'i'i  en  the 
jurisdiction.  jj^'^'  ^,^'" 

Among  those  founded  on  the  civil  law  may  be  placed  those  in-  jurUktiod. 
troduced  into  it  by  analogy  with  prartorian  institutions,  and  which,  On  the  tWi 
therefore,  are  to  be  be  placed  on  a  par  with  them.'  '**' 

Under  the  head  of  civil  restitutions  are  the  following  : — 

Reversal  on  the  ground  of  inordinate  damage.*  inordiiMH 

Reversal  of  the  judgment  based  on  a  forged  instrument.  p"'?! 

Reversal  on  the  ground  of  perjury,  or  on  the  necessary  oath  m°^ 
being  proved  ialse  by  recently  discovered  documents.  Ptijuty. 

Reversal  in  &vor  of  women  praying  .to  be  released  from  Scnm.  Vei- 
obligations  undertaken  on  account  of  others  :*  and  finally,  lei»nom. 

Reversal  in  lavor  of  a  suus  majeris  atatii  for  repudiation  of  the  Ripudiition  of 
paternal  inheritance. <!  ptenai  inhni- 

tincc  bjriluiHUi. 
§    1867. 

The  grounds  of  reversal  founded  on  the  edicu  of  the  magis-  On  the  pnto. 
trates  are  more  extensive ;  as  for  instance,  the  actic  redbibileria  "*"  jnmdiciimi. 
founded  on  the  xdilidan  cdict.^ 

The  prztor  granted  restitution  to  creditors,  who  pressed  for  a  Sepuukiaar 
separation  of  the  inheritance—  *•"  inbertii«e. 

On  the  ground  of  duress,  quad  metut  causa. '  Quod  ihmm 

On  the  ground  of  fraud,  ixceptie  deli^  under  which  head  belong*  S^'j.  am 
the  actio  Pauliana,  and  the  fraudulent  making  away  with  property 
before  suit  brought.o 

On  the  ground  of  infancy."" 

On  the  ground  of  capiiii  dtminuti^.'^  <^t>'^  damnu- 

On  the  ground  of  absence  i'*  and  Ataead*  <*«». 

On  ^e  ground  of  error."  Enotucww. 

After  specifying  certain  causes  of  restitution,  a  special  clause 
was  inserted  in  the  edict  thus,  iuirif  it  qua  alia  mihi  justa  eau%a  CUutub  gcno- 
esst  videbituTy  in  integrum  reitiiuam.'*     When,  therefore,  resti-  "*'*■ 
tution   is   required   on   the   grounds   stated,  it  is  said  to  be  «jr 

I,  14,  ^  3  ;  C.  3,  31,  14;  Cnmer,  oU. 
)ur.  uaii.  I'.  3,  obi.  98,  §  10 ;  EJMnbanll 
de  procou  inttaiMix  rell  In  int.  Hclnuc. 
p.  780,  c.  7-1. 

*P.4,4,i3,^ii  U.14.*  Si  P-44. 
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cUusula  frattrit  generali.  The  edict  named  Mttus,  vis,  dului, 
mineritas  atatisf  eapitis  dfminutie,  abstntia,  error,  alienatU  judicit 
mutandi  tausd  facta. 

%  1868. 
K  Mtttti  is  the  fear  of  a  future,  vU  that  of  a  present,  evil,  called 
compulsiva.  Negotia  ttrietl  juris  were  generally  valid  ;  it  is  true 
force,  as  applied  to  marriage,  or  to  compell  manumission,  a  pro- 
mise of  dower^  or  the  consent  of  3  guardian  to  a  transaction, 
invalidated  the  contract ;  but  it  is  by  no  means  clear  that  all  hme 
fidii  ntget'ta  were  invalid  under  compulsion  :  thus  the  pnetor  ex- 
ercised his  equitable  jurisdiction  of  rtsututh  in  integrum. 

The  meivs  must  procede  from  one  not  in  authority,  otherwise 
a  judge  threatening  a  sentence'  would  be  guilty  of  a  mttus.  It  - 
must  not  be  mtlus  vanus,  but  such  as  is  calculated  fairly  to  excite 
lear,  taking  into  consideration  the  nature  of  the  threat,  and  the 
circumstances  bv  which  the  threatened  and  the  threatener  happen 
to  be  surroundea ;  such  well-grounded  fears  supply  matter  not  only 
for  an  action,  but  also  for  an  exception,  and  the  prxtor  wilt  decree 
restitution  of  the  thing  itself,  and  rights  arising  thereout,  be  those 
actions  real  or  personal.*  The  actio  quod  mttus  lies,  however, 
against  the  possessor,  not  the  threatener,  for  restitution  with 
profits,  or  indemnity  if  the  object  have  perished.*  A  peculiarity 
attaches  to  this  action,  viz.,  that  when  instituted  within  four' 
years,  if  the  defendent  do  not  willingly  obey  the  sentence  he 
suffers  a  nndtmnatie  in  duflum,  otherwise  the  action  is  not  pre- 
scribed under  thirty  years;  this  probably  is  founded  on  the  sup- 
Itosition  of  a  guilty  participation  between  the  malis  fidei  possessor 
and  the  threatener. 

5 1869. 

The  pnetor  allowed  the  exctftia  quod  metus  in  the  case  of  a 
forced  promise. 

It  has  been  doubted  if  the  canon  law  admits  the  action. 

Mttus  is  princjpallv  available  by  way  of  plea,  or  exceptio  ;*  but 
it  may  also  be  used  by  way  of  replication  to  the  plea,  that  the 
transaction  has  been  closed.  The  effect,  then,  of  both  the  ex- 
teptio  and  rtpUca  metus  is  to  rescind  the  obligation. 

When  a  transaction  is  valid,  according  to  thcstrict  rule  of  law, 
the  prKtor,  on  due  proof  given  of  the  right  having  been  extorted, 
grants  an  equitable  or  rescinding  action,^  whereby  the  obligation 
IS  annihilated.     The  effect  of  the  actio  quod  metus  causa  is  more 

'  P.  +,  1, 7.  i  1  *  !• 
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ntensivCf  as  it  lies  not  only  against  whomsover  may  be  in  pos- 
session of  the   object  exioned,  but  against  the  defendent,  for 
full  restitution,'  and  thererore  aflectfrthe  obligation  by  way  of 
restitution.      In  case  of  disobedience  of  the  sentence  of  rcstitu-  Ci>oicmuii»  ia 
tron,  or  arbitrium,  within  four  years,  four  times  the  amount  is  qu«i™?iu»- 
recoverable,'  which  extends  to  every  illegal  extortion,* 

When  the  transaction  is  in  itself  invalid,  the  plaintiff  may,  in 
addition  to  all  the  other  remedies  usual  under  such  circumstances, 
and  which  he  could  have  claimed  before  the  mtlui  took  place,  also 
bring  his  actio  quad  melus  causa  within  four  ^ears,  but  after  the  ex- 
piration of  such  time,  only  in  case  all  other  ordinary  remedies  fail 
him.* 

Restitution  by  this  means  lies  against  heirs  in  respect  only  of 
that  wherein  they  may  have  been  benefited  ;  hence  the  obligation 
is  rescinded,  as  It  were,  hereditarily.* 

§  1870. 
As  the  obligation  is  intirely  rescinded  00  the  ground  of  duress,  Effni  or  jod(- 
tbe  plaintiff  must  return  to  the  defendent  whatever  he  may  have  ncntoB  tk 
received  ;*    but   not  that  which  he  may  have  given  to  a  third  ^^ 
partjr.» 

The  defendent  must  deliver  up  not  only  the  specific  object, 
but  also  all  accessory,  things,  because  these  would  have  accrued  to 
«  the  plaintiff,  if  there  had  been  no  duress.     Fruits  follow  the  prin- 
ciple of  the  actie  de  dominie, 

§1871. 

Liability  for  the  caius  fortuitus  applies,  as  a  general  rule,  where  RcMitnda  quod 
the  possessor  is  guilty  of  mala  fidet^  to  be  borne  by  the  party  guilty  ?'**"?™\  . 
of  the  mttuii   but  it  is  open  to  him  to  prove  that  the   object  „^„syent, 
would  have  equally  perished  had  it  remained  in  the  possession  of 
the  rightful  owner."    After  sentence  of  quadruple  damages,  the  ofthcmiiK 
malafidtipanessor  must  pay  such   quadruple  damages  in  case  the  fidd  powwx. 
object  perish,  although  by  mere  accident  {  if,  however,  it  perish 
ivichin  the  period  allowed  for  complying  with  the  sentence,  termed 
the  timfui  judicatiy  he  is  not  liable  for  accident,"  and  therefore  is 
bound  10  pay  only  the  damages,  that  is  to  say,  three  times  the' 
value,  or  the  damages,  less  the  value  of  the  object. 

The  bortie  fidti  pontssor  is  not  liable  for  accident  at  all  before  Oftiir  boiw 
suit;"  but  after  suit,  and  before  sentence,  he  is  responsible  for  W"  !«»««>'• 
neglect  only,  not  for  mere  accident."    After  sentence  he  is  treated, 

'P.4.»,9.Wi  "■  10 «  14,%  5-  'C.  3,  ji,i3i  C.  (,«,». 

•P.  4.*.  •♦.*  6|   "-41  1-  4,  6,         •P-4,  *,  14.*" 
^  «5.  '  Id.  14,  f  II }  SucHd  repct.  Im.  c.  36 
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in  case  of  contumacy,  as  though  he  had  been  a  posseuor  mala 

•§  1872.  ' 

'  Dolui  is  the  second  ground  for  restitutio  in  integrtim,  Dt/ui, 
or  deceit,  may  be  ionuSf  as  to  deceive  a  robber,  or  malus^  which 
has  several  degrees  :  doIui  ex  preposita  she  personalis  indicates  a 
malice  prepense  ;  but  dolus  ex  re,  sive  realis,  tJiat  the  party  is  aware 
only  alter  the  act  that  he  had  done  another  an  injury ;  the  term 
dolus  clandestinus  explains  itself  as  an  evil  done  covertly,  and  is 
opposed  to  dolus  manij'estus^  one  done  openly. 

The  prEtor's  restitution  applies  to  dolus  chndestinus  ex  pro- 
positSyfraus  or  fraud  ;  now  this  dolus  may  not  be  in  the  contract 
itself,  as  when  a  party  has  been  fraudulently  persuaded  to  lend  a 
swindler  money  solus  dans  causam  contractui-,  or  it  may  withint  he 
contract  itself,  inddens,  as  in  passing  an  object  of  vile  metal  off 
upon  another  as  gold. 

In  a  bona  fides  contract,  if  the  dolus  be  only  the  inducement 
to  contract,  it  is  invalid  in  se,  and  no  restitution  is  of  course 
necessary,  the  remedy  being  the  action  of  rescission  belonging  to 
the  contract  itself  by  the  plaintifl',  or  the  exeeptie  dali  by  the 
defendent ;  whereas,  in  dolus  incidens  the  action  is  for  damages* 
the  c<Mitract  remaining  good. 

But  to  stricti  juris  contractus,  which  are  good  despite  the 
Iraud,  Hie  pnetor  iJIows  the  exceptie  doli,  or  restitutio  ia  integrum^ 
accordingly  as  the  party  be  actor  or  reus.  The  actio  doli,  or  de 
doU,  was,  however,  subject  to  the  following  restrictions  : — 

The  fraud  by  which  the  complainant  has  suffered  must  have 
been  considerable  j'  that  is,  must  have  exceded  two  auret.' 

The  complainant  must  not  be  a  disreputable  person,  and  not 
be  under  any  obligation  of  respect  to  the  defendent  ;*  thus  it 
is  refused  to  children  and  Ireedmen  against  their  parents  and 
patrons^  and  to  persons  of  low  condition  against  those  of  consular 
rank,  &c. 

He  must  have  no  other  remedy  ;*  for  the  action  hidng  famosa, 
and  limited  to  two  years,  is  not  readily  granted  by  the 
prsEtor, 

In  default  of  the  actio  doli,  the  actio  in  Jactum,  for  damages  only, 
which  is  prescribed  only  after  thirty  years,  will  Iie,''for  restitution 


r  rescission  of  a  contract. 


>873. 


AUenatio  judicii  mutandi  causa  facta  is  a  specie*  of  Iraud  by 
I  be  sued,  practised  with  intent  to  defraud  a 
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creditor,  or  to  render  it  difficult  for  him  to  obtain  hit  jutt  dues. 
The  restitution  here  granted  restores  the  plaintiff  to  his  former 
status,'  and  sometimes  extends  to  assigning  damages  against  the 
iraudulent  party.* 

This  action  is  termed  Pauliana ;  it  is  an  aetia  in  /acttnn,  and 
being  personal  can  be  directed  against  the  receiver,  but  not  against 
a  third  possessor.' 

The  defendent,  maU  fidtt,  must  answer  for  the  object,  its  RntmaiaUdi. 
value,  all  precedes,  either  gathered  or  neglected  to  be  cithered, 
and  damages  ;*  and  In  this  consists  the  great  distinctive  difference 
between  mala  and  bma  fiits  in  cases  of  restitution ;  for  the 
defendent,  bana  fidtiy  and  his  heir^  are  liable  only  in  so  &r  as  Bobb  Gdo. 
Aey  may  have  benefited  thereby,  and  for  those  fruits  only  which 
were  not  gathered  at  the  time  of  the  acquisition  of  the  object, 
but  which  have  been  gathered  after  suit  brought.'  The  defendent 
is  not  liable  for  interest,  except  the  creditors  sue  him  for  a  debt 
remitted  to  him  which  bears  interest.' 

In  addition  to  this  remedy,  the  creditors  have  a  more  summary  InKiJkMm 
one,  by  interdict.     As  we  have  no  particular  description  of  the  f™'*"'"'"- 
interdutum  fraudaUr'tvmf  it  must  be  interpreted  by  the  same  rules 
as  other  interdicts. 

§  1874- 

In  comparing  the  different  pr^orian,  or  equiuble  remedica,  AcdoPauBnH 
and  the  cases  to  which  they  are  applicable,  it  will  be  neccs-  for  »*»<»«>■ 
sary  to  distinguish  the  case  in  which  the  debtor  does  not  make 
away  with  part  of  his  property,  but  has  simply  repudiated  a 
«ia.  Thus,  when  he  renounces,  before  the  declaration  of 
bankruptcy,  a  right  which  accrued  to  him  itu  jure,  and  which 
was  retrospectively  extinguished  simply  by  his  renunciation  i^  in 
soch  case,  the  creditors  have  bo  ground  of  complaint,  so  long  as 
ifac  roiunciation  did  not  uke  place  before  the  formal  declaradim  of 
bttokraptcy  i >**  they  will,  however,  have  a  remedy  if  they  prose-' 
cute  a  right  which  has  been  repudiated  after  some  such  declare 
ttoa,  and  which  devolved  upon  him  before  he  formally  became 
bankrupt,'!  and  the  liscus  forms  even  no  exception  in  such 
ca«e." 

If  the  debtor  after  bankruptcy  make  away  with  any  portion 
of  tbe  property  which  forms  part  of  the  estate,  the  transaction 
is  invalid ;''  but  if  Jie  have  done  so  before  that  time,  in  good  laith, 

'  P.  43.  S.  to.  k  11-  '  P-  4*>  *>  >°t  *l  >*' 
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this  actk  PauUana  will  not  lie,'  but  the  creditors  have  the  same 
remedy*  for  annulling  the  transaction  as  the  debtor  himtelf  would 
bave  had.' 

If  the  debtor  acted  in  bad  bith,  the  creditors  have  their  prae- 
torian remedy  in  so  far  as  they  may  have  been  injured  by*  an 
alienation  to  which  they  did  not  knowingly'  assent ;  a  fortiori, 
where  the  alienation  was  without  valuable  consideration,  whether 
the  debtor  is  or  is  not  a  par^  to  the  ftaud.' 

The  fiscus  has  nevertheless  the  privilege  of  questioning  any 
payment,  although  made  without  fraud,  which  may  be  adverse  to 
the  interests  of  that  department,  without,  however,  having  any 
claim  for  interest.' 

If  the  fraudulent  alienation  were  ona-ous,^  the  receiver  roust 
have  also  acted  in  bad  faith  '  (except  in  cases  where  the  fiscus  is 
plaintilF'*>},  which  is  always  taken  to  be  so  in  the  case  of  imbecile 
persons." 

In  some  cases,  the  actio  PauUana  lies  equitably  only,  that  is  to 
Myy  against  legatees,  when  the  estate  is  not  sufficient,"  or  when 
the  heir  alienating  has  obtained  restitution,  or  against  the  aditu 
h^reditatii  to  the  prejudice  of  creditors," 

5  ■875- 

Ratita'ton  on  Minors  are  to  be  looked  upon  theoretically,  in  some  degree,  in 
ihc  (niuii^  of  the  same  light  aS'  persons  absent,  whose  guardian  is  analogous' to 
nunoncj.  ^^  attomcy  of  such  absentee,  and  consequently  they  can  claim  a 

rescission  of  their  obligations  by  restitution.'* 

If  the  minor  be  in  a  position  to  impugn  the  obligation  on  gene- 
ral principles,  he  must  Arse  have  recourse  to  the  ordinjiry  legal- 
remedies  ;'*  but  if  he  cannot  do  this,  be  can  lall  back  upon  his 
minor's  privilege,  and  as  such  he  is  restricted  to  claiming  relief  on 
the  ground  of  having  suffered  damage,  even  where  he  may  have 
other  )^al  remedy  by  which  he  can  indemnify  himself"  except  in 
the  case  of  guardian*^  who  must  first  be  sued  to  judgment,  and  the 
remedy  to  be  obtained  firom  thetn  exhausted.'' 

Inasmuch  as  the  petition  for  restitution  necessarily  preskippose» 
damage,  it.  will  not  apply  where  the  minor  has  given  up  that  which 
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-was  in  ^t  of  no  real  benefit  to  him  i'  nor  where  the  advancage 
arising  out  of  the  transaction  has  vanished  by  mere  accident.* 
The  canon  kw,  following  the  Roman,  has,  by  a  paritv  of  reason- 
ing, praciicaUy  extended  the  benefits  granted  to  minors  to  the 
State,'  ecclesiastic^  and  eleemosynary  foundations,*  and  all  corpon- 
dons  whose  affairs  arc  managed  by  a  presiding  authority.* 

Xhe  general  rule  is,  that  a  minor,  or  he  who  has  not  then  Actiomt. 
attained  his  twenty-fifth   year  complete,   be  he  pattr  or  fiUui  cobm IwJmteni 
familiaSy  has  his  actio  restitutienii  in  iattgrtim  contra  liciinitm  ti  '  '  ""*"  • 

bareJei  sutr,  with  aH  profits,  even  where  the  guardian  has  corn 
setited  to  a  disadvantageous  bargain,  with  or  without  the  minor's 
acquiescence,'  even  though  such  transaction  should  have  been 
ratified  by  the  court ;'  and  it  is  indtfi«rent  whether  he  have  relin- 
quished any  of  his  property  or  rights ;'  undertaken  some  onerous 
obligation  ^  or  neglected  to  realize  a  profit.D 

§  .876. 

This  species  of  restitution  operates  against  everyone  who  may  EiiNt>ndapen> 
have  injured  the  minor  in  any  business  transaction,  and  extends  tionoftbe 
to  his  heirs,  who  must  restore  that  which  has  come  to  them,  and  ^^^°  ■" 
indemnify  the  minor.^°  '  minon. 

This  right  is  so  strictly  upheld,  that  it  avails  even  against  the 
fiscus,  women  protected  by  the  Senatus  Caniultum  f^llfianum, 
anA  Jilii  familias  by  the  Stnalus  Consultum  Afecedimianum,^' 

Where  the  interests  of  several  minors  clash,  the  general  rule 
obtains,'*  except  as  regards  natural  parents,  as  against  whom  no 
restitution  is  granted.   . 

The  minor  can  vindicate  his  property  in  the  hands  of  a  third 

n,  if  he  cannot  otherwise  obtain  mil  satis^ction,  or  if  such 
party  be  a  possessor  mala  Jidei." 

%  1877. 

The  benefit  of  restitution   extends  also  to  the  heirs  of  the  lie 
minor,**  and  to  thoee  to  whom  they  have  been  conjointly  ceded^ 
even  although  the  minor  have  renounced  his  rights :'"  third  parries  ^„^ 
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*f.v},^\,^i.  W.JSi  H.  jv- 

'P.  li,i,9.UiP  4,4,7.§4i  IJ-         »P.4,'.«iCi,M,  >■ 
f«,S"i  W-i<i  W- jS|  C.  1.171  V«t.         »  P.  4,  4,  14,  pr. 
U.  4,  T.  4, 1 1 1, 12,  3 1,  ]i  [  Cocceii  «d.         ■*  Coccrii,  1.  c.  qu.  S. 
•iu.  10,  16. 
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are,  however,  excluded,  except  where  their  interest  is  comlHned 
with  that  of  such  person.* 

In  respect  of  securities,  if  the  minor  be  living  he  can  claim 
restitution  on  the  same  grounds  as  a  person  of  full  age  ;  in  soch 
case  the  surety  participates,'  if  he  cannot  be  proved  to  have  in- 
terceded with  the  view  of  renouncing  the  pleas  of  the  principal 
debtor.' 

If  the  minor  can  only  claim  restitution  as  such,  the  sureties 
have  the  like  advantage,*  save  they  were  aware  that  they  inter- 
ceded for  a  minor.' 

After  the  death  of  the  minor,  two  cases  may  be  supposed, 
cither  that  the  surety  is  the  heir  of  the  minor,  in  which  case  his 
obligation  as  surety  is  extinguished  by  confusion,  provided  it  be 
equal  to  that  of  the  principal  obligation  in  extent,  but  not  other- 
wise i'  or  that  a  third  is  heir,  in  which  case  all  that  obtains  which 
would  have  obtained  had  the  minor  conrinued  to  live.^ 

The  minor  is  under  obligation  to  restore  only  so  much  of  that 
which  he  has  received,  as  may  still  be  in  his  possession.* 

§  1878. 

The  minor  must  prove  that  the  bargain  was  concluded  during 
bis  minority,  and  the  dam^  he  has  sunercd  in  consequence. 

The  minor  cannot,  however,  claim  this  relief  against  an  obliga- 
tion arising  out  of  a  delict,*  although  he  may  obtain  a  mitintion ; 
Nor  in  case  of  a  will,  for  he  may  revoke  it  at  pleasure ;  Nor  on 
account  of  damage  accruing  after  the  contract,  as  if  he  have 
bought  a  house  at  a  low  price,  which  has  been  afterwards  burned ; 
Nor  when  he  has  lalsely  represented  himself  as  of  full  age,">  non 
obstante  fraud  in  the  other  party,"  or  obtained  the  vtniam  ^tatu^" 
in  which  list  case,  however,  he  can  petition  the  sovereign  lor 
restitution  ; "  Neither  can  he  claim  the  privilege  as  against 
parents  i>*  Nor  to  relieve  himself  from  a  marriage,"  though  he 
can  for  the  previous  contract,  termed  sfania/ia ;  ■<>  It  will  not  be 
granted  to  restore  to  him  a  sum  paid  under  sentence  of  the 
court ;"  Nor  when  he  has  ratified  the  contract  by  an  oath,>^  or 
expressly  or  tacitly  revived  it  after  attainment  of  his  majority.'* 


'Pi.S.+.4*iP.i.«. 

10;  1.  F.C 

•P.  4,  4.17.  SH  ld.47,*<ilt. 

Bl»idd<4M.iDin(.mm.<i< 

nun  indi*id. 

•  C.  1,  J5,  1 )  P.  4,  4,  37,  pr. 

mig.  proficm  Gortt.   1779} 

Miillcr  id 

"C.J.+]. 

Lmn,  Ota.  19.. 
'  P-  4«,  J.  95.  %  3- 

"  Coctdi,  I  c.  qu.  10,  eontrt  Voo 

"■  J.  3>  5'- 

"  C.  .,43.  »■ 

'C«,  14,1.1;  P.44.  ", 

.7.%'iP- 

"C.^%,«. 

4,4.i3.pr-I  P-4«.3t9S.4 

3(Hopfk.,r 

"  B«hmer,  I.  E.  P.  lil..  4.  tit  1, 

d«  cfftcl.  rcM.  in  inc.  fucnd. 

>'  UjKT,  ip.  19s.  mfd.  1. 

•P-4«.1.9S.*1S  P-46. 

".  i  n  14. 

"Voet.  titdcmin.  n.  11. 

4»>«>3- 

"A<.th,C.i,il. 

'  Wfber,  T.  d.  oil.  Tcrbind. 

*..j. 

'•C..,46,i..;P.4.+.3.4l' 
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A  minor  cannot  obtain  restitution  if  he  have  suiFered  in  con- 
sequence of  transacting  business,  to  perform  which  he  has  been 
puUidy  authorized ;  and  in  case  of  the  venia  jttatii,  transactions 
legally  concluded  before  the  sovereign  has  granted  restitution 
cannot  be  upset.'  Manumission,'  and  the  aditia  hteredit^tisy  in 
ceroin  cases  are  not  susceptible  of  restitution. 

5 1879. 

The  capitis  diminutU  minima  necessarily  involved  restitution,  Ratimdon  on 
becajise  arro^tion  and  emancipation,^  dissolved  not  only  natural  thegroand  of 
ties,  but  also  civil  righ'ts  and  obligations  strict!  juris  ;  the  capitis  ^P'"  *''™'"''- 
itmnutus  is  therefore  to  be  looked  upon  as  a  new  man,  and  the 
pruor  will  in  such  case  reinstate  the  complainant.      Creditors 
can  c^taia   restitution   against   this  annihilation  of   obligations, 
ilthough  the  children  cannot  do  so. 

I  f    ;^  ■■•  '  §  1880. 

"fhe  Edict  ma^es  special  msptytq-  of  absence  as  a  ground  upon  Ratimda  by 
wUch  restitution  will  be  grtUB*  W>t  appends  certain  conditions  nuniDfib- 
and  limitations  to  it.     In  the-  SEit  ^ace  we  must  not  be  led  into  '"^' 
muconc^tion  by  the  bare  expression  absttitia,  which  must  not 
be  applied  exclusively  to  mere  absentia  dt  facto  from  any  place, 
it  extends  to  constructive  absence,  or  any  impediment  whereby 
a  pinon  is  prevented  from  following  up  his  right,  such  as  error, 
madness,  or  d|kJ(lGC )  and  in  the  particubr  case  of  services,  to  any 
pfcpiical  imilHaM^  wh«reby  its  free  -  exerftise  maybe  rendered 
iiiMMriiciilile.^ 

^110  prsetor  does  not  go  the  length  of  promising  relief  on 
wetoaai  of  every  damage  arising  out  of  absence ;  far  from  it,  he 
ptPtecM'siwply  ifgainst  any  damage  which  may  accrue  to  present 
w  ftitiire  proper^,  on  the  ground  of  the  complainant  not  being 
ia  a  position,  on  account  of  absence,  to  inforce  his  right  at  the 
pMper  time,'  and  even  then,  only  where  the  rights  of  third  parties 
wffl  not  suffer  by  the  grant  of  such  relief," 

llie  relief  on  account  of  absence  also  depends  veiy  consider-  AbwnccoTthe 
ahly  00  the  person  who  jpay  be  absent  j  hence,  in  a  case  where  '*ef«nilen'> 
tfw  light  has  bpsed  on  account  of  the   absence  of  the  party 
comiriained  of,  a  restitution  will  undoubtedly  be  granted,^  provided 
dv^rs,  that  he  did  not  leave  any  attorney  duly  authorized,^  and 

'C.  »>45»'f  CoccdijJ.  (.  qu.  4. 

"C.»,3i,i.               '^401-5,11.0^  Id, 

*  Tliihwc  S71L  da  P.  R.  ^  G94  i  P.  4,  17. 

(,.^liP.3,6,6iP.g,j.  34,§.«  'P.4,6,ig,t,,.o. 

M  (T.I,  6, 14,  p,.;  P.4j,i9,  I,  ^  9i  'P.  4,  6,1. 

^-  Jo.  "7. 114.  %  I  i  P-  ••=  Toullieii  <le  ■  P.  4,  6,  1,  ^  i  i  Id.  11,  | 

pCKDtu  M  ahenlB,  ColUctin.  ffiu.  l3i  Zi>  %g,  for  the  words  of  the  ed 
OgOKhalk  i&sc.  for,  T.  3,  c.  1.  '  '^ 
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AbKDce  of  the 

Eicuuble  ab- 


le careand'prdtectionof  hasinSS^^^ 
ititm .catibe  unedy  zvouled  1^  ^tcst 


thxt  no  dtfhatr  assumed  the  c.._  _ 
for  then  the  suit' for 4asdtuti(m.( 
in  that  behalf.  "^  ^ .  '         ^^    •         ' 

compl^itutt,  he*  is  bound  to  shew  thtt  tufh  «6fleiic^TOS  oo^  :, 
avoidable,  and  not  merely  voluntaiy  on  hi»  part^;  fer  J»he(^,thcirc  ^      '* 
is  no  laches,  or  the  absence  were  laadabilutoftnXi^irenty  rcstitu-  "'  , 
tion  will   be  granted,*  provided  it  canno^l*:*  proved,  that  the" 
absentee  committed  a  gross  neglect  in  iiot*naiidng^srine  pd^n        * 
to  reprpsept  his  interests.'  ',      .     '    '       \  *  ' ' 

In  cases  of  absentia  vitt^eranitf  or  ^shpntAiri^ibsenct,  d«S  • 
absentee  is  bound  at  le^t  to  prov^that  be  coamiued  no  lajhoi.* 

In  casH  of  absentia  volitntarig.  restkutlon  wHLae^  W  h*  giwited    , 
where  theabsence.it  laudabiXit -J  -iaabn  ^K.^i»».i^*indiftreHty 
or  not  bl^meable  alj^enc^  on  .the  -absentee  proV.iqg  tillt  hets  not 
chargeable  with'the  loss:"  he  has*  however,  no  claim  ferJeliefif 
the  absence  eon  j 

Restitution  1  A 

stafus  by  an  df/  ^ 

object  of  a  real  '\ 

alle^ng  gener*  ^ 

without  having 


The  pnetor   grants,  restitution   expressly  'oi>*|he   ifoxfH  of 
error,  which  is  a  plea  A  Some  mcasufttV^jMrnij^to^toat  of  > 
absence,<*  although  More  circumscribed  <rin  ^f^^KtF  'Hic^ao-  * 
dects  contain  nothing  beyond^mdividual  exanif|ff|OT  suGh  i 
tion,'*'  whence  we  can  at  most  deduce  the  rule  of  error  beli^ 
a  foundation  for  restitution  in  cises'where  such  errOr  is  ii**ifl 
not  a  gEotttid  of  AuUfty,  when  anothtr  seeks  ancvidentjAenent^atV 
the  expense  of  the^artj^  s«  lil  error.  ,  '  "    \      ■    *    ' 

*^  •'     .         §  1882.  .  ** 

So  much,  then,  fo[  stat^^  causes  ^  but  the  general  Aiuse  of  the. 
Edict  reinstated  all  who  were  dvanilied  without  feult  of  their 
own, — as,  for  instance,  on  account  of  the  absence  of  the  other- 
party,  on  account  of  negject  on  the  part  of  the'.^omc^  or 
advocate,  or  ignorance  or  error  of  any  fact,  imfoH^,cea  acadeot 

'C.7,4».*- 

*  p.  4,  6, 16,  \  ulc  Ct  19. 
»Id..li  Vo«.«d.%4,  35. 
*P.4.6..g,4,iId,40.  %iiP.+.         "p.*,*.!. 

4, 10.  *,»-it*A  33  >-V.  i7,  ^  1,^  «  i  P. 

*  P.  4,  £,  iS,  ft.  ^x,  6)  ti  $  17  >  Tide  Thib.  I.  c  ^  696, 

*  P.  4,  S,  At )  compare  P.  4,  ti,  iS,  qdiiE  tfnmke  Beyti.  ^  Abtfal.  p.  84-94.  t 
^  I }  Id.  40,  ^  I  i  P.  4,  4,  10  i  Vixt.  Btrcbiia,  p.  jSj-jes;  Tfiib.  Vcmche,  s, 
1.  c.  ^  5  {  Hor>cker,  T.  1,  %  853.  V.  4,  Abth.  B.  vii. 


»  P.  4,  6, Hi  P.  1,11,^4  8. 
■P.*.*,^iSp.  4.  S,.7iP. 
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or  tUoess  ;  in  which  <^t  case,  howeve^,  the  disease  iIiusAe  morbus 
sentiati,  such  as  binders  a  man  from  attending  to  his  business ;  or 
on  account  of  a  change  of  circumstances,  when  those  jvhich  induced 
the  contra(%  expresse  or  implicice,  had  changed  and  caused  injury, 
Wantoffeith  on  the  one 'side  will  not  justify  the  other  li^-lor 
iion-fuHUlnent,  for  the  aggrieved' party  should  sue  for  spefffic 
fulfillment  and  damages.' 


^ 
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BOOK  IV. 
TITLE    I. 


D«  ObligjlionilMH  qua;  ei  Delicto  NaKuntur— Difference  between  Private  and  Public 
OSenca— and  Acciono  Puniilei  and  Rei  Peneiutoria  Bsnerally — Furtum — Origin  in 
the  Twelre  Tabia— Noctumum — Djuroum— Muiifcinim — Nee  ManifaCum— Con- 
cepaun  —  OblaMin  —  Pniliibltum  —  Non  Eihibinim  —  Penaltia  mitigated  by  the 
Pntorian  Edict  and  later  Conidtutiont  —  Rapini  or  Vi  Baaonim  Raptorum— Of 
Pmoiian  Origin — Penaltiea  (ac  this  Offence — Damnum  Injuria  Datum  e»,J.^e 
Aquilia— Origin  in  the  Twelve  Table*— Heid}  oF  thia  Law— Penalbei  for  thia  (JBeoce 
-g-De  Injuriii— Ori^D  in  the  Twelve  Tablo—Fonc — Injurianim  IXvena  Gcnni— 
ModiBcatisnB  of  the  Law  by  Piztorian  Eijuity^Edictum  Pietanum— Lex  Coraelja  de 
lajuriia— PsnK  Leges  Cornelir  de  Inj^nii— Senatoa  Conwlta  ad  Legem  CorndJUD 
p<[linentiii — Haw  altered  by  ConMicutions— Paiallela  throughout. 


ProgiH  of  Under  the  constitution  established  in  the  earliest  age  of  Rome 

Roman  le^-    by  Numa  PompiUuB,  the  civil  polity  was  based  upon  and  so  inii- 

diTiUii^nof     mately  interwoven  with  religious  observances,^  that  every  ofiense 

deiictainto         was  considered  in  the  light  of  acrime  against  religion,  which  drew 

P"™"  ""*         down  a  curse  and  destruction  upon  the  evil  doer,  his  property,  his 

ilieute-  nee,  and  in  some  measure  upon  the  whole  community,  and  dierc- 

dccemviral  fore  demanded  in  cases  of  graver  crimes  atonement  by  punish- 

period.  ment,  and  other  extraordinary  measures,*  of  which  we  find  the 

following  description  .-    ^u<  cont'igerit  moveritqut  possesihnemy  pro- 

mcfvtnde  suam^  altirius  mtfiutndo-,  oh  hec  scelm  damnabitur  a  t>ils. 

Si  servi  faciant.,  deminh  mulabunlur  in  deterius.    Sed  si  (mscientia 

deminica  fiet,  celerius  domus  extirpabilur,  gemque  ejus  omnis  interiet. 

Motorti  auttm  pesiimit  morbis  et  vulntribus  afficitntur,  mtmbrisqut 

suis  debititabutttur.     Turn  etSam  terra  a  ttmpestatibus  vel  turbinibus 

plerumque  labe^  movihilur.     Fruclus  stgpe  ladeniur  decutientvrque 

■  Walter  Oacfa.  del  Rom.  Rechti.  bb  ii,   Sj    vide  W.   Rein-      Dt>    criminal 

aDfJuRiniafl,£d.  i,Bonn  iS46(HiMDT7or  recfat.   Jer  Romer  von  Romulu)  bb  luf 

the  Roman  LawtD  Juninian'itinie).  J7ji.  Juitinianiu,  Lcif*.  1S44  (Ctimioal  law   of 

■Lir.  I,  i6i  Dionyi.  3,  12  j  Tac.  An.  the  Romuu  from  Romului  10  jiudnun). 
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imhribus  atqut  grandine,  canicuUs    interiint,  rabigine   accidtntur^ 
multa  diiseniianti  in  popuU  fiertt.* 

The  Greeks  followed  the  same  superstition  of  cursing  a  city  j  The  coning 
for  we  learn  from  Strabo,*  "  that  Troy  was  not  rebuilt  because  """* 
later  colonists  dared  not  settle  on  the  spot,  on  account  either  of 
the  dire  late  which  had  beMen  it,  or  the  curse  pronounced  over 
it  by  Agamemnon,  in  accordance  with  the  ancient  custom,"* 

Capital   punishments  rested  upon  this  principle  devoting  the  principle  of 
noxious  individual  to  the  gods,*  whence  the  exccuth-c  authority  "?'■»! "''  P"''- 
suspended  the  offender  on  the  arher  infetix,'  dedicated  to  the  evil    ^  '*'™  >""«»■ 
powers ;  nay,  he  was  a  caput  lupinum,  and  might  be  slain  by  any  one 
with  impunity ;°  his  property,  toomas  devoted  to  sacrifices  and 
supplications,^  though  in  fact  it  ^B^konfiscated  to  the  use  of  the 
priesthflod.^ 

There  were  other  offenses  which  only  aimed  at  the  indemnifi-  flCarinw 
cation  of  the  injured  party,  in  respect  whereof  a  composition  was  ^J^t*"»- 
allowed.9  '  ^ 

§  1884. 

When,  however,  the  Twelve  Tables  were  promulgated,  the  TheDttraiiini 
law  of  punishmepts  was  placed  upon  a  more  definite  foundation.  ^^J^!^ 

The  more  serious  ofienses  were  especially  animadverted  upon,  of  QOcnm. 

>  Vcgaia  ipud  Coo.  p.  158.  ct  E»k.  %■;,  36,  ind  ig,  19) 

>  Stnbo  Gtop.   I],  I,  p.  Cal,  CMab.      "And  I  iriU  make  cbee  u  the  top  of  i      . 
Ed.  rock,  thou  ihilt  be  a  jJac4  b>.innd  oeti 

*  TniiBct.  Roy.  Soc  Lit.  toL  1,  N.  S.  upaa,  tbou  ihali  hi  iuili  lu  mrii  hi  I 
f.  ija.  Topognphy  of  the  Homeric  lliiilD,  the  Lord  hiTe  q«keD  iV,  wth'  fbt  Lord 
dimUlof  and  edic^  ihiiii  the  pnthumoui  Cod"  .  .  .  .  "  when  I  ibill  make  the^  a 
t^.  with  noca  aad  cummentuie)  by  Dr.      JiuUtt  city,  like  the  cidci  that  ire  not  io- 

F.  CoLjuhoon.     "O  JeruBlem,  Jerunlem,      hilnted   (Id.    19,   ao), in   pbca 

btan  tluE  killeit  the  prophets  and  itaBat  JialalinfnU."  At  Co  Samiiii,  Hot.  i;,  16. 
them  which  are  Bene  unts  thee  how  often  Moab.  &  Aman.  Zepli.  1,  8, 9  ;  In.  49, 1. 
(vmld  I  hiTc  gathered  thee  ti^ether,  eren  Sodom,  4cc.  Gen.  19, 14.  Ai,  Jot.  i,  it. 
■•I  ^Bi  ^theieth  her  chickeni  uadtr  hir  Egypt, Eiek.  19,91  Id.  30,6.  Edam, Eiek. 
■n^^ind  ye  would  notp  Behold,  jwr  25,  13  ;  Jer.  49, 17.  Moab,Z«pIi.  s,  g. 
bmtt  a  lift  mMia  jib  Jatlaii."  (Matt.  13,  *  Fettut,  1.  iliuta,  plorare,  nciaue,  let- 

mino,  Dionvi.  i,  10  &  6,  gp  i  Ui.  1,  8  & 

6,  S^.      The   Bcrifice  of  Iiaac,  and  the 

doctnae  of  the  tcapc-goac 
■      '  Uy.  1, 1,  6  i  Plin.  H.  N.  ig,  j. 

•  Thii  wai  in  the  early  period  of  English 

law  the  caie  with  an  oudtw,  at  the  term 

iofpoTti.     Dionys.  L  c. 

;  *S*«.  ,i  ^neid.   1,  631; 


■-t^X&;  i 


'Compare  x  Sam.  11.  I].  "And  the 
prieit'i  cuilom  with  [he  people  was,  that 
when  any  man  offered  ocrifice,  the  prieit't  . 
terrant  came  while  the  Iteth  wai  in  the 
leetliinE-pat  with  a  Roh-hook  of  three 
terfb  in  hit  hand,  and  be  struck  it  inio  the 
pan  or  kettle,  cauldron  or  pot  j  all  that  the 

(Jer.'i5,  IX  i   Id.  50,  13,13,49,  ;□)  Id.      flesh-hook  brought  up  the  prictt  look  tor 
51,99,  37,  6i{    Ini.  13,19;   Eiek.  16,      himKlf." 

>7,  *8.     AstoTyre(EKkiel  16,  I4i  vide  "  Fest.  r.  Talionii. 
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and   a  public  ponishment  usigtfeil   to  some  of  them,   aitd  to   « 
others,  a  pecimisry  fine,  for    the  benefit  of  the  injured  paTt)>^ 

Contnttof        Few  Were  made  qi^iftaj,'   demonstrating  in  a  remarkable  degree 
■   ^''' '"'.'''""    the  difference  between  »ound  dvil  l^islation  and  the  bloodthirU^ 

btion^^ii      severi^  of  the  sacerdotfj  class  Which  had  preceded  the  Decemi 

ItfeO.  viri. 

Progroi  and  In  process  of  dmc  the  distinctiaa  1>etweeR  p4blic  and  private 

T^j^''™'^]  ''^^'^^  becai^  more  and  more  developed,  until  uldmatdr  a 
liw.  """  separation  betweoi  crimina  publico  and  delleta  privaia  was  nilly 
recognized.*  The  basis  of  the  latter  was  an  oblieUoiy  claim,  pro- 
secutable before  the  ordinary  civil  tribunals,  aiul,  like  other  por- 
tions of  the  private  law,  were  siAj^t  to  the  provisions  of  d^f  r«to- 
rian  edict ;  while  diat  of  tbc-l^ripri  was  wn  injurj  to  the  pubUc, 
prosecutable  oiij  befors  tiie'  populus,  and  dependent  upon  spedal 
^  0^  enactments.  ' 

*,  '  §  1885. 

RsJkai  nfbnn        Towaids  the  closc  of  the  repuUic,  nlien  the  corruption  of 

in  crimuiai        manneTS,  and  the  desuetude  of  the  more  ancient  procedure,  ren- 

wirditheciDK   dcrcd  a  radical  reform  in  the  criminal  prosecutions  necessa^f,  it      ■■ 

of  thcR^uUk.  came  under  the  especial  notice  of  the  legislating  governor  oCfiU 

The cftabiith-     State.      The   most    serious  description    of  ofienses  was. made 

mcntarpct-      punishable  by  detailed  pUbistita,  for  each  of  which  z  permaoent 

ulM^foTmwe  tribunal  was  estaUished,  and  both  the  measure  of  punishment, 

Miioui  oBaaa.  as  wcU  Aithe  form  of  process,  fixed  and  dettrmined ;  and  under 

this  head  may  be  quoted  the  Leges  Cenulm  of  ^U^  those  of 

Pompey,  and  the  Ltgts  "Jttliante  of  Cxsar  and  Octavius,  aad 

henceforth  the  indictments  under  the  provisions  of  these  Uw£ 

before  such  fixed  tribunals,  were  rc^^ded  as  the  ordinary  moda 

of  procedure.     Contrasted  with  such  were  the  extraordinary  im- 

.1  '  peachments,  juaslhaes  extra  ordinem,  in  which  the  ptpulits  gene* 

*^  rally,  or  a  special  commission  appoinild  for  die  individual  caie, 

decided.' 

* 

RciiHiM'm  Under  the  emperor?,  neif  authorities  repbcad  tfaelbUer  ones 

™^JJ°-  widi  anodier  and  revised  anode  of  procalure,  notwithstanding 
pnniiluneiit  whft^  the  anci^t  concepd||n  of  crimes  and  the  measure  of 
under  the  Em-  punishaicHts  ffimucA  tlie  1^9/  v^oil  ^se  penal  prosecudons 
P™^  only  which  proceded   bpo^tt^  -«rio6pW  of  "tbOe  tam  ob- 

tained the  dcnbminadoii  of  jwrniia  ■  fa^tfiem.*  -  Jn  aflndon 
Addltionii  KM  to  wKich,  many  «cts  not  provided  for.  In  A*  niating  bws 
^^QuiX'^  were  constituted  o&nces  by  the  impenal  reicripts  and  "general  •  -, 


■  Gc.  it  K  pnhl.  ^o.  [31)  p.  4£ }  OkII,  lide  poc  ata  ordmuia 

'P.  II,  1, 17,^  IK  crimtni. 

>  Ck.  de  Sn.  2, 16  j  Aicoa.  in  Miloo,  la         *  P.  4S,  i,  S ;  F.  4S,  16,  15,  ^4^ 
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l^slation,  and  so  became  criminally  prosecutable  atl^  punishable  ;* 

Sttch  were  nevertheless  termed,  by  waj  of  distinguishing  them 

,        ftom  the  former  oflehces,  extraardinana  crimina,*  or  even  crimina 

'    frivaia,*     In  all  such  cases,  a  very  large  discretion,*  extending  EnliTgcd  di>- 
wen  to  capital  offenses,  was  allowed  to  the  judge,  whose  arbitrium  prefon  of  the 
in  dctennining  the  mAsure  of  punishment^  recdved  a  considerable  ^^  ^' 
extension  even  with  respect  to  ordinary  oScitse's.^ 

In  the  process  of.  time,  certain  diHcta  privata  Were  made  Pmgnaal 
amenable  to  public  punishment,  partly  by  ncpress  laws,  and  partly  ^e"""  •*"■ 
bjr  extiaordtnary  process,^  whereby  the  fmintiff  had  the_  choice  "  '""^ 
between  a  private  action  and  a  public  prosecution ;°  aevertheless, 
when  .nticlaction  had  been  obtained  by  one  method,  it  could  not 
be  puRued  by  the'  other  ;9  moreover,  as  a  general  nUe,  an  extra-  A 

orduaiv  pantsbmcnt  could  not  be  superadded  toa-private  one."> 
NcRTtbuess,  fhe  prosecution  of  a  purely  civil  claim  was  reciyi- 
,'      dbUe  irith  a  criminal  prosecution  ;iV  but  the  penal  prosecution,!      *    « 
■■'     M  ike  ^oHnd  of  a  private  delict,  was  not  admitted  when  thiJ*uiMfc.     . 
^^4jptopy^  came  under  som^  other  description  of  public  ptfenseJ^J^^UM^ 

,     W*ftovf  pass  to  cratrdBt^risiiJg  ^t  of  tortuous  at^  tenne4  oMgadonet 
'    ^i^time^  ex  Afiff^Vitx  maUfich — words  which  in  their  striot  ^'""deiicio 
"  pMe^rtain]^  ceinvey-evory  sort  cf  ill  deed,  their  signification  is,  "**'"""■ 
'.hftn^i,  m  it^^te^^ic^  sense,  doubly  restricted.     First  of  all, 
**  ,*l^^^h^1lf*^^t^  is  used  to  distinguish  a  private  from  ^  public 
t  '   flfiSwV  ilfh'erever,  therefore,  the  expression  privatum  d/lictum 
%  cntpmred,  we.  must  understand  il  aff  opposed  to  judicium  pub' 
t   _    &cA.'   T'he  RomaAs  restricted  the  use  of  the  word  even  stUl  OfF™a,  the 
fiUler  to  those  private  offense*  for  which  actions  lav  by  the  older  p'"!.'''^"'.'  "^ 

^tt  4t  t  1-  1  '  •        \  •         •      \    whjch  upnvxtc, 

'        ^u  law,  thus  attachuig  to  the  expression  a  certain   historical  d^nguiihabic 

^    ^it&jy  ID  the  same  manner  as  was  done  with  the  word  contractui^  from  public 
r      .    vKch  was  originally  used  to  designate  actionable  obligations  only.  <>'f<'"*°- 

"X^wse  were  restriclad  to  four :  W  ilia  ^uidem ,  '    , 

^•iaftUniier  dividuttjmr  ;"  btec  vtre  uttiio  gfnp'is_  siitt^  9am  smnis  ex 
—  nattwHur-,  id  il^cx  malcficio,  veluif  ta-'furto,'  aut  r&ina,  aut 

mno,  tfji/ iiyuria^'*|t'  *  ^,' 

It  is  natural  to  coifceivc,  irtia|kvef  may  have  been  the  original       -  -l^^ 
iB<d  strict  signification  of  ^  oUigation  arrfng  out  of  a  ton,  that 
■C^roald,  in  process  of  tunc,  Dttlef|p  in  practice  progressive  modi- 

■*  '         ■     ■  -         .  '  il 

-If-Jtli.  ,  lOi  U45;.X4,4,lo. 

•7.1*^;  p.  47,  14.  "i  P-  47.  IS.  Ji         'r.4i7,^rt,»J  P.4?,l,4i  P.  4>.  I. 
fcj.7.«>,ii  P.4!,  I.I.  *.*i        ■        ft       - 

■0^7,lJ,^4,iiP.47,io,5,%i:         ■°P.47,=,sM>lP-.19,4.9..4S- 

P.+7.U.9.'  "r*^''^'''^'-  ■ 

J".  4».  19,  ti,  pt.  II.  "  f-  4. 1,1". 
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fications,  which  has,  in  fact,  been  the  caSe.  The  prxtorian  equity 
extended  these  still  further,  so  that  ihey  acquired  in. many  in- 
stances a  form  totally  different  from  that  which  they  originally 
possessed. 

The  Wame  distinction  obtains  in  England,  and  is  perceptible  in 
the  fonn  of  action,  which  may  be  either  on  the  contract,  on  the 
case,  or  in  tort. 


iditioni «-         Delictum  is  the  wilful  infringement  of  a  penal  enactment.     In 
"turn  *  ^^  *"^^  place,  then,  it  is  an  infringement ;  in  the  second,  a  wU/ul 

riogtnient.     One,  for  the  simple  infringement  is  not  conclusive  without  the 
liuioiiDiu.     maltts  animus,  for  otherwise  a  delirious  person  who  killed  another, 
young  children  who  accidentally  caused  the  death  of  others,  idiots, 
and  other  irresponsible  persons,  would  be  guilty  of  murder.     In 
1  penal  law.  the  third  place,  it  must  be  the  infringement  of  a  penal  law,  for  if 
>*■:'■  ^^  '^^  append  no  penalty  to  the  witting  infringement  of  its  pro- 
S     /P    visions,  no  delict  arises ;  thus  the  lajv  movidcs  that  testaments  _  ^^ 
shall  be  made  with  certain  formalitidsjl]^  no  penalty  is  incurred    ||ft 
by  maldng  them  otherwise,  although  ffle  testator  be  fully  aware,  '^^ 
chat  he  is  executing  an  informal  act ;  where,  however,  die  three 
"      requirements  arc  present,  a  delictum  is  clearly  committed,  and  an 
obligation  has  accrued. 


An  informal  act  differs  from  an  ill^al  act,  which  is  a  malum 
prahibitum,  and  both  are  accompanied  by  penalties,  distinguishable 
from  each  other  in  their  essence,  that  of  the  former  being  /ntrinsic, 
and  that  of  the  latter  extrinsic  ;  thus,  a  pnetorian  testament,  to 
witness  which  a  number  less  than  seven  had  been  summoned, 
would  be  an  informal  act,  the  penalty  for  the  performance  or 
which  would  be  intrinsic  ;  that  is  to  say,  the  instrument  would  be 
ipso  l^cto  void.  On  the  other-hand,  to  sign  another's  name  to  a 
deed  would  .be  to  commit  a  forgery,  to  which  an  express  penalty 
is  attached,  and  wKich  is  thsfe^re  extrinsic.'^    -,.  ' 


§  1890. 
A  delictum,  or  crim^,  is  to  be  considered  either  in  respect  to 
'■'  the  damage  which  may  'aocns  to  the  state  by  its  commission^ 
directly  or  indirectly,'  and  contains  something  prohibited  and 
illegal,  termed  reatus,  which  brings  along  with  it  the  penalty  of 
indemnification,  or  punishment,  which  ditler  widely  from  ench  , 
another ;    the   first  applies   strictly  between  man  and  man,  and 


■  Weber,  note  *,ln  H'tjpfner,  ^  loii,      ^  a  dclinquCD 
lo  nukei  a  triple  ifirlnon  with  reipcct  la      othen  :  this  a 
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where  the^tbmage  is  of  a  persona]  nature,  resulti^  from  a  tor- 
tuous act,  therefore  the  consequences  of  the  actioiAf  tort  extend 
to  heirs.  Punishment,  on  the  other  hand,  is  applied  to  a  tortuous 
act  of  a  public  nature  :  here  indemnity  is  not  aimed  at,  but  the 
res'tbunt  of  an  Hl-docr  in  future,  and  the  deterring  of  others  ;  for  ^ 
this  reason  pimishment  is  purely  personal,  and' in  no  case  extends 
to  heirs,  on  the  maxim  that  actis  personalis  marttur  cum  persana, 
Xo  ^ve  it  such  extension  would  be  not  only  a  gross  absurdity,  buttWiui 
an  admission  of  the  efficacy  of  the  vicarious  punishment  existing  ^°" 
in  China,'  but  which,  has  not  yet  reached  western  Europe^  like . 
vicarious  worship.       Indemnity  by  way  of  fine,  on    the    othej^ 


,  comes  out  of  the  personal   propern-  of  the  delinquent*  * 
Aim  can  therefore  be  demanded- of  the  heir  who  hgt^uhirited 
the   property.      Thus,  when   a  testator   is    sued  m   toft,   and  Effect  of  the 
the  suit  has  proceded  as  hi  i%  the  litis  cattUsiatit,  the  heir  is  f^J^^^ 
liable  for  the  amount  of  the  damages  assess^ ;  but  in  the  case  of  pot^  ic  the 
a  public  ofience,  the  heir  only  becomes  liable  in  cases  where  the  i"=<i»  of  hein. 
ancestor  or    testator    has    b^n  convicted  during   his  lifetime,  °un™H't^j 
but  has  not  paid  the  tine,  because  in  such  case  the  fine  is  a  debt 
on  the  estate,'  which  had  eicber  absolutely  or  inchoately  accrued. 
In  dfe  former  case,  before  the  estate  was  divested  out  of  the  an- 
ce^^ or  testator;   and  in  the  latter,  on  his  undertaking,  by  the 
litSfentestatio^  to  abide  the  result  of  the  action.  , 

§  1891.  4 

:A  public  ofFenke  is  that  of  which  the  laws  take  cognizance,  as  pobiic  offcniei 
an  uisult   or  injiiry  to  the  commonwealth,  and  which  on  that  minjurytD 
accoun^  is  obnoxious  to  a. public  penalty.  woaffl?""" 

Private  offenses,  on  the  other  hand,  consist  in  insults  or  in-  privfte  admus 
juries  which  one  citizen  or  subject  of  a  stat;  commits  against  injuriei  to  iniU- 
another ;   l^^plators  have  allowed  persons  so  ^grieved  to  sue  *"^'"'*- 
iar  a  privat^pKuniary  penalty,  or  fine,  to  be  paid  to  the  plain- 
tiff. ' 

THe  st^te,  or  public,  is  insulted  and  inji^ed  by  every  offense  connectipn  be- 
commicted  by  man  against  his  fellow  man,' for  as  all  are  mem-  twecn  public 
bers  of  one  body  politic,  the  injury  of  any  one  of  the  members  ^'"'"' 
of  that  bQdy  by  another  is,  in  the  abstract,  an  injury  to  all. 
' '  There  are,  however,  some  offenses  in  which  the  injury  done  injury  done 
to  the  individual  is  looked  upon  as  the  principal  question,  and  the  couidered  fint 
public   injury  is  rendered    subsidiary^  to   it,  and  hence  termed  iJ^^u,|_  ' 
privata^  among  which  are  to  be  reckoned  Thefts,  Robberies, 
Damage,  and  Defamation  ;    Furta^  Rapimty  Damisa  injuria  datOy 
and  Injuria.     In  these,  the  person  robbed  may  sue  for  a  private 

>  It  ain  ippein  Co  hiTc  Dbtiined  amoDgiC      dren   onto   the  third  lod  fenrth  genen- 
tbe  Jem,  bxaa  the  eiprcnian  of  "  lial-      lion." 
iog  the  uoi  of  the  iaCben  od   the  chil-  *  P.  4S,  1,  10  ;  Koch.  Init.;  jur.  trim. 
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Public  oBam 
extraordiiuiT 


peaai.tyfi0ijKi>  in  tlic  case  of  theft,  fi>r  iostance,  yytftidrri  to  tiit 

recoverf  tioTonly  of  the  object  Molen,  but  of  dtHible  or  treble  its 

value  by  ww  of  liquidated  dama^. 

Where  fint  at         The  pviiuc  nature  of  certaiji  ofientes  is,  oa  the  other  Ijjutd, 

regatd)  the  pub-  looked  upon  as    die   principal    question,   aod  as  ovcrriddg  all 

''^'  Mivate  cohsiderations.  To  this  catefpry  bdong  Murder,  Adultery, 

Public  violence.  Peculation — Homiadium^  Jdulttriumt  f^s  pubUca^ 

Ptculatui — which  are  termed  delicta  puiUcat  and  puniGhcd  ia  a 

more  exemplary  and  public  manner. 

These  public  <^nseB  are  either  strictly  so,  otherwise  termed 
trJi/wria,  or  they  are  extraordinaria ;  to  the  first  class  belong 
those  the  ggpishment  of  which  has  been  fuced  by  a  piJilic  law, 
^/^t^U^K  where,  however,  the  public  food  requires  that  a 
pana  ^uMV^bould  be  attached  to  certain  ofenses,  such,  in  the 
absence  of  any  comitial  Uw  in  that  behalf,  are  termed  dtlUta  t»- 
tratrdinaria^  a  term  of  which  private  of&nses  are  also  capable, 
when,  in  addition  to  ths  p9ne  privets,  the?  arc  dbfloxious  M  a 
pana  pviSfa. 


Inasmuch  as  the  deUnquens  is  under  d^oUigatlon  of  sunring 
the  penalty,  and  indemnifying  the  injure||(arty  in  stated  damages 
for  the/|niury  which  he  may  have  sdjtaitied,  die  oflfense  gives 
rise  to  f^  actions :   an  actio  'jti  ftrseiutaria  lies  for  the  damage, 

-  under  vAich  head  M  the  condictia  furtivt,  for  restitution  of  an 
object  stolen,  and  liquidated  damages ;  or  the  acth  rerum  anutammy 
where  ong  of  the  two  parties  to  a  marriage  claims  objects  im- 
properly made  away  with, 

1  The  acth  crimiaalhj  or  accusatlo,  is  for  a  fpublic,  while  the 
acth  parnalii,  on  the  other  hand,  implies  a  private  penalty,  such  as 
Ac  actiafurti,  for  douMe  or  quadruple  damages. 

Sometimes  two  are  conjoined,  and  in  such  case  the  action  is 
termed- mixed ;  this  occurs  when  the  action  is  for  a  sum  of  money, 
including  indemnity  and  damages,  and  in  such  case  it  is  termed 
actia  rel  et  pcena  ptnnutoria.  The  actii)  vi  tonorum  rapiarum  is 
of  this  class,  for  alter  having  recovered  quadruple  stated  damages 
from  the  robber,  the  specinc  thing  cannot  be  demanded  in  ai^i- 
tion,  for  in  this  case  J  represents  such  object,  J  the  peti^ty  i  in 
ii^e,man*lr,  both  the  indemnity  and  the  penalty  are  included  in 
3  scntetKe  under  the  Aquilian  law.  The  acth  tx  Ugt  A^uilta  has 
diis  effect,  diat  if  the  onensc  for  which  it.is  brought  be  denied  by 
the  dcfendent,  b«t  proved  by  thf  plaintiff,  the  judgment  goes  for 

'  P.   47,    15,   J,  S  «•      PkWTukitio  public  oQtiKa-    Anj'  eicca  in  the  peoally 

Mttccriut   hold)  to  be  BD  delictum   pub-  orer  uil  aboTC  thil  Sied  byi  comicU]  Izw 

licum,  altb39gV   puoitJuble    MMler  Ncio  coBvcrf  i  AiHtiam   attoftaaan  into  u 

by  the  ScnaCiu  Canaultuin   Tui])il]iiniuB'  tUii(irdiauiu>n>     Bshner  due.  dc  abis.  ct 

ttlpun,  P-47,  II,  ],  ttlli  lu  the  (tdlisaa-  fiiita  cfuoinin,  u|.  i,  ^  *\*fi-i  £!«■.  Tol. 

tin  ind  criB)«n  piJJtK  hcnditatli  wen  not  3,  p.  342,  iq^.i^uod  «ide. 
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douUK  iniae,  and  in  such  dosUe  Talne  is  tnduded  de  damagea 

and  the  penalty. 

Thtfc  are  Qtber  actions  in  which  the  pluntiff  does  not  c(Hn-  Actiona  Timiic- 
fdain  that  his  ^^g^^  jwapeity  has  been  in  any  way  diDunifbed,  *»"  v™"""- 
bet  allies  that  SHtas  received  a  special  damage  \j  defiunadon  and 
insult,  for  which  be  demands  d^msves  hj  way  of  Mtis&ction,  as  iar 
as  be  is  ctHtcemcd,  and  bj  way  of  punishment,  as'regards  the  d^ 
lendcat.      These  are  termed  variously  actiones  vindictam  spiraiita 
— fn*  ad  meram  ^ndictam^indunt- — qua  vindictam  spirant^  or 
actions  for  injuries  received.  T)f  I^  nature  is  the  actio  revKatnrtay  AcBo  ttfoct. 
which  lies  against  an  ungrateful  donee,  and  the  gturela  insfficiosi  !?'"*.  ._^j. 
testamenii,  on  the  grouna  of  disherisisn  being  an  insult  to  the  ^^ 
party  disinheritedf    besides,  the  inheritance  forms  no  part  of  the 
property  of  tiie  plaintiff,  upon  which,  by  the  more  ancient  Roman 
law,  be  bad  not  any  claim.     Of  a  lilce  description  is  the  actio  in  Aedoin  &cnun 
factum  contra  eum,  qui  sine  Venia  in  jus  vocavity  because  .originally  ^.o*""  *?"!  ?^' 
bjl^e  Roman  law,  the  pl^ntifF  summoned  die  defendent  himself,  ^^™ '"  ^"*' 
and  not  by  the  officer  of  the  court,  termed  tne  apparitor  i  this  he 
could  do  in  any  cfdinary  casc>]  but  when  he  groceded  against  per- 
sons to  whom  he  owed  particular  reverence,  such  as  parents  and 
patrons,  he  was  under  the  obligation  of  petitioning  the  prastor  for 
Jeave  to  bring  suit,  &  oQfbsion  of  which  subjected  him  to  a  fine 
of  50  aurei.      So  So  the't<r/io  A  M/«m»jfl(i3r/i»i,  where,' in  the  Actio  de  eaium- 
case  of  second  marriages,  the  widow  loses  the  guardianship  of  her  "^wnl""- 
children,  on  remarn^ ;  and  where  a  husband  having  contracted  a 
second  marriage,  is  debarred  from  leaving  his  second  wife  more 
\j  will  than  a  child  of  the  first  marriage.      These  are  panJy 
actionts  pai%aItSf  anJ  partly  rti  ptrsicutoria. 

5  ■893- 

'  the  actions  based  upon  a  delict,  Kit*t  mi  tm- 
Wi  rti  ptrteculoria  and  feenaUs  ^1  '^  «•''">• 
iaterftie  with  or  illiminate  each  dtiirt,""  * 
nasmuch  as  their  ultimate  object 
manner,  a  civil  suit  for  damages 
>ar  of  a  criminal   prosecution,* 
civil  -action  is  for   the  private 
lated,  and  is  compensable  by  ^an 
ibllc  offense  'cannot  be  so  satis- 
large. 

toiiduniy  and  each  for  the  whole 
:nt  by  one  liberates  his  conlelin- 
imnity,  it  does  not  so  from  the 

t  there  should  exist  considerable 
to  the  compatibility  of  a  private 
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uid  public  punishment  to  be  inflicted  on  the  same  criminal  for  the 
,  same  of&nse.' 

In  England  these  private  indictments  are  theoretically  unknown, 
though  practic^y  none  other  exist,  except,  indeed,  whare  the  attor- 
ney-general proseti^tes  ex  officio,  Tor  all  intUctHnents  run  in  the  name 
of  the  Queen  though  promoted  bji  some  private  ihdividual.  An 
action  of  trespass  for  an  assault  is  maintainable  co-ordinatdy  with 
a  prosecution  for  the  same  offence,  but  practically,  the  damages  in 
one  and  the  punishmeqt  in  the  other,  would  in  such  case  be  pominal. 

§'^94. 
Funum  the  The  first  obligation  arising  out  of  a  delict  isfurlU^  or  theft,  to 

firat  obUgado      which  the  Romans  ^plied  a  signification  totally  different  from  Uiat 
"  '"  attached  to  it  by  modern  European  nations.     All  countries  rec<^- 

nize  certain  distinctions,  but  they  are  nowhere  so  broad  as  in  the 
Roman  law,  and  no  system  of  modem  legislatiqn  has  yet  acknow- 
ledged the  principle  of  constituting  theft  a  private  offense,  or«F 
givmg  it  a  direct  remedy  by  civil  action. 
AdnnQgci  Much  may  be  said  both  for  and  ^ajnst  this  law,  and  it  may^^ 

»™r«^™'  doubted  if  the  ultimate  ends  of  justCe  would  not  be  as  well  or  ' 
treued  u » civil  better  answu'cd  by  this  than  by  .criminal  procedings.  One  object,  ' 
action.  and  that  which  has  the  most  influence  i^j^the  public,!;  restitution,' 

and  comparatively  few  are  induced  to  proseoitb  a  thief,  because 
they  are  almost  mvariably  put  to  an  amount  9^  trouble  infinitely 
greater  than  the  value  of  the  thing  stolen,  and  yet  seldom  obtain 
restitution  ; ,  the  consequence  of  this  is  a  fiiilure  of  justice.  ^ 
Again,  disregardless  of  logic,  few  like  to  prosecute  a  thief  and 
stamp  him  as  a  felon  for  a  trifling  matter,  and -therefore  allow  hrai 
to  escape  unpunished ;  lastly,  there  being  no  interest,  there  are  not 
many  who  .will  sacrifice  their  valuable  time  in  convicting  a  thief. 
Ratitation,  The  action  for  theft  gives  the  reijuised.  intA^t,  and   many 

would  proseEute,  if  they  could  thereby  obtain  satisfaction  and  in- 
demnity for  their  loss  of  time  and  damages.  It  is  urged  on  the 
othor  side,  that  a  thief  has  usually  no  way  of  affb^qg  this  in- 
demnity after  he  has  made  away  with  thcflitolen  property,  and 
even  then  could  only  restore  that  which  he  ^4H  taken ;  but  this 
is  a  fallacy ;  it  is  true  he  may  lie  utterly  without  proper'^,  but  his 
labor  might  still  be  made  available  for  the  indemnification  of  the 
prosecutor,  and  the  punishment  would  also  in  such  case  bif  exactly 
pr^pArtionatc  to  the  value  of  the  thing  stolen,  by  employing  the 
convicted  thief  in  compulsory  but  profitable  labor  forthebenfllitof 

>  Wutphal.   Ciim.  R.    13  &  32,  con.  b«n  lately  deveJoped  in  a  little  work,  lo- 

■iden  them  compMiblc,  except  the  ictionci  tituled  "  The  Evib  of  £ng1itid,  SocUl  and 

TiddicOm  tpinnWi.     P.  4a,  {7,    j6,  §  t ;  Edbnomicil  t!Lb)^a  LoadDn  FhyscUa  j  ■ 

Pathier.  Pand.  Jtotin.  TlL  de  oblig.  et  act.  work  genqflMpibuted  to  the  pCn  sf  Dr. 

%  },  art.  1,  n.  70 }    Mathmi  de  crim.  tit.  Guy  ^  awHBn  woiScfd  out  in  mnie  de- 

de  fiin.  C.4,  n.  I  j  Bynkenhoek  oba.  jor.  tall  mJaimSof  ariicJcihi  Fmcr't  Mtp- 

Kom.  lib.  1,  c  S.  laa,  ^jjafrtbe  title  of  "  Loote  i^sm  fram 

*  Tfaii  luggntion  Tor  lubitltuting  com-  the  Note-book  of  a  Scbemer."    ' 
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the  person  robbed, 'until  he  shoulj  ^fve  made  full  restitudgn  ^  the  '     ' 

amount  of  mft  thing  stolen, -and  of  as  much  more  by  way  of 
(hi^GS,  in  addition  to  the  expense  of  his  detention    Tqe  present  Uocatabtyof 
tysteis  in  Engkhd  is  highly  objectionable ;  in  the  first  place,  the  the  "rbitrium 
prosecution  deipEnds  intirdy  on  individuals,  and  the  punishment  '"  "^ 
,  ttpoa  the  cons^^ce  and  peculiar  views  the  judge  may  take  of  the 
circumstances,  upon  which  no  two  arc  likely  to  agree,  the  less  so  '  t 

u'there  is  no  common  standard  by  which  to  measure  the  Amount  f 

of  punishinent.  It  was  formerly  necessary  to  allege  the  value  of 
the  thing  stolen :  this  was  to  ascertain  whether  the  offence  came 
under  Ae  denomination  of  grand  or  of  petit  larceny ;  the  punish-  Grand  and 
ment  of  ^  former  being  de^th :  a  most  absurd  distinction,  since  F°^'  larcenjr. 
the  same  moral  turpitude  applied  to  a  theft  under,  or  above,  twelve 
pence ;  the  value  is  indeed  no  Ineredient  in  the  crime,  since  no 
one  has  a  r^t  to  take  that  which  does  not  belong  to  him,  whether  ^^  *  * 

it  be  of  value  or  notj   wfiether  the  necessity  of  stating  a  value        ' 
haii  originaUy  any  object  beyond  ascertaining  the  categorie  into 
which  the  offence  came,  may  be  doubted,^  aniTit  is  remarkable  that 
it  was  so  long  preserved. 

The  present  effect  of  a  prosecution  on  the  thief  not  only 
.stamps  on;  who  steals  merely  enough  to  satisfy  the  ui^wit  neces- 
sUies  of  nature  a  felon,  but  contaminates  and  renders  him  a  con- 
fimtcd  thief,  by  confinement  in  jail  with  professors  of  the  art. 
llie  effect  on  the  public  is  to  put  individuals  to  considerable 
tronble,  to  expose  them  to  all  the  unpleasantness  connected  with 
a  prosecution,  and  indirectljc  to  put'  them  to  a  considerable  ex- 
pense by  cost  incurred  by  the  state  in  prosecuting,  convicting,  and 
punishing  the  offender.  In  short,  the  prosecutor  loses  his  property, 
and  is  also  put  to  expense  iA  some  shape  in  punishing  the  offender. 

The  vice  of  the  present  system  goes  still  fiirther ;  it  leads  to  the  Compouading  of 
compounding  of  felonies  to  an  extent  not  generally  known.     The  Woniei- 
object  being  restitution,  negotiations  are  entered  into  by  the  police^ 
widi  the  thief  or  his  agents,  for  restitution,  in  consideration  of  ^ 
ccQain  sum  of  money :  this  is  in  itself  a  public  offense,  consequently 
the  person  robbed  descends  into  the  same  categorie  as  the  thief. 

As  regards  the  malefactors,  Ae  relations  of  a  peculiar  class  of  MuiUpliudon,  , 
miJe&ctoR  buy  off  the  evidence,  and  thus  a  number  of  offenses  of  ofcnj". 
arise  out  of  one  crime,  not  the  least  of  which  is  the  withdrawal' 
of  a  criminal  from  punishment }  but  jn  all  these  cases  the  object  . 
unud  at  by  the  suffering  party  is  restitution — indemnity  for  his' 
loss ;  and  until  this  be'  given  him  legally,  he  will  take  it  illegally, 
and  crime,  instead  of  being  prevented,  will  be  multiplied,  because 
crime  begets  crime,  for  want  of  an  appropriate  and  satisfactory 
remedy. 

'  Polupt  from  the  ncEtoity  of  pTOroig  the  thlevet  and  penoni  robbed.  The 
thr  bcti  patii.  ori^naE  li*ntioa  was,  that  ibJe,  at  u 

-*Oiwigto  thcinfeiiorcUlW'nienem-      land,  iholJd  be  1  " 
played  a  Superintend  enli,  tM  Oetectiv 
■re  nothini  bettei  than  broken  bcCwei 
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§»8*. 

FoMiun,  itt  Various  derivations  are  attributed  to  the  wonl  Jurtum,  {i{ipt 

iffrtwiia.        ^rvuiy  blade  or  <^  a  dark  cokmr^ut  wkb  more  pr otubili^  6oai 

/>r«,  to  carry,  the  amotion  bciag  a  necessary  incident  n  tbcft. 

'    The   Gfeelu   also  called   thieves   4ftup<u,  hota   the  same  nxiC, 

H^  hcncy  Heineccius  thinks  that  the  word  acquired  a  Latin  ctttam- 

sbjp  iqr  importation  &om  Greece;^  but  as  thieving  b>s  existed 

in  all  communities,  and  as  the, Romans  rather  decUned  in  the 

•,  appropriKifn  of  their  neighbouis'  goods  after  their  connecticm 

'  woh  Graece,this  seems  hardly*  pnJnble :  the  word  is  doubtless  of 

Pela^ias-<»  Etruscan  origin,  and  owes  littk  ettbcr  to  Athcvan 

tcmnaology  or  Spartw  exam^e. 

sUvei  (bRn«iiy        Othefs  Eupposo^  that  38  the  andetit  denomiitttion  of  slaves 

termed  fiim.      ^^  ff'^'^i  ^  notorious  pil|cring  habits  of  that  cbss  rendered 

.  '         '   the  term  synoaynious  wilii  thief,*  and  quote  a  line  of  Virgil  in 

.support  of  thfs^i  the  more  probaUe  view, — 

^iii  Amlniyaciemty  audtnt  pum  talim*  fuKs, 
There  are  other  examples  of  a  like  perversion  of  terms,  among 
Pt^tintu         irtiid,  it  will  be  rftnembered  thafi^^frfi  was  originaHy  STnonvmous 
with  ptrtgrintu  in  later  days  ;*  and  because  all  foreigners  were  looked 
upon  as  enemies  of  Rom?,  so  hottit  came  to  signify  "  enemy." 

TWs, derivation  is  supported  byTacitu8,*who  terms  thieving 

a  Jtrvili  probrum ;  we  must  therefore  take  ^ur  to  be  an  ancient 

Italian  word  corrupted  into  its  present  sense,  the  more  so  as  the 

Thleva  wrfied   a^ent  term  for  a  thief  appears  to  have  b^en  tagax^  from  tgngo^ 

"**"^  because  they  touched  or  laid  thrar  hands  to  othe?s  property  j  still 

preserved  in  contrectare  and  emtreetatie,     . 

Deiidtimaf           .Furtum  at  contrictatia  frautbilenta  et  clandesfhia  rti  mebilis  ishi 
*™*™-           .  not  perttneiiti  vel  etiam  usut  pastashniivf  tjus,  contra  vahtnlaUm 
Jomini,  lacri  faatnM  gratia, — Theft  is  the  ftaudtdent  and  clan- 
destine appropriation  of  the  chattel  of  another  against  the  wtB  of 
the  owner,  for  the  sake  of  gain. 
AttwOagw          The  definition  of  the  Institutes'  is  less  precise.      Purtum  tst 
esHtrtctaiio  rii  frauiuUia^  vel  if  slut  rti  vei  ttiam  utus  tjas  pessfs- 
sieniivi  quod  Ttgi  naturali  prahibitum  ett  admiitere. 
I  ,In  the  first  place,  therefore,  the  carrying  away,  use,  or  posses- 
sion, must  be  ftaudnlent  and  secret. 
Secondly,  the  object  must  be  a  chattel. 
TUidly,  it  must  belong  tcr  another. 
Fburthly,  it  must  b^  »;ainst  the  wiB  of  tlie  owner,  and 
~ ;of  gain, 


Fifthly,  for  the  sake  of  gain. 

Via«Jo  frag,  ei  nr.dfc  14  j  Lib.  ap.  *  Buc.  Eclog.  3, 16. 

1    o  .. i  Serv?  *  Virgil.  jEn.  *  H74<  )>- ^P- 

[fci,F.  5lli  Oal.  OctL^  *Hbt.    i.   4J  i    Salvlu 


PBo!.  r.  v.  *.  I  i  Serv?  *  Virgil.  Ma.  *  ij?*  ^  °P- 

Noct. 


4,  SC4,  p.  Mo.  *  CBj.  Ob.  6, 3.     '  L  4,  I,  4  I. 
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CuttrtetatUy  iu(u,  or  patstssk^  The  tmtrtttafie  \%  equivalent  to  Coacretati^' 
the  aiffrtavit  q[  iho  English  bw,  but  lets  dun  this  k  sufficient  <>"»>?«>»■<>• 
br  the  Roman  deiimtion,  which  is  attributable  to  the  difference 
of  the  reflective  remedies.    The  frnidulenc  contrtdatu  doubtkssty 
constitueee,'ia  conjuoctioa  v/ith  the  other  coodittoni,  a  dieft;  but « 
ttfp  frauAitn*  Hitt^  ihe  object  is  also  a  tJieft  in  tSe  Roman  lav,  Fnudaleac  uk 
bcmihl^icrebjr  the  true  owner  is  deprived  of  the  full  benefit  de-  >  '^"^ 
xvni^^fm  iiis  property  (by  a  parity  of  reascyiingi  it  includes 
breaches^  trutf :   thus^  use  a  deposit  is  thett,'  although  in  sUoh  Uohwfiii  pok 
case  the  wef  i»  in  law&u  possession  j  again,  if  an  ftgect  come  into  souon. 
the  possession  of «  person  by  chance,  and  he,  alQiou^  aware  of , 
who  die  owner  is,  use  it  £r^e  purpose  of  gain,  he  cqmiAitE  a  tljeft. 
Thus,  in  the  iirst  respect,  the  dehnition  9!  ^'t^'^Q^i^  ^"V?  ' 
thai  if  ttv  prwMot  litw  of  most  couatqes.~<  ^"VHHk^''  "* 
•oow  meftnire^iMJKtdea  with  the  kw  of  EnglanfBRQnrows 
tbe  onus  of  prawipg  lawful  possession  upon  himj^fl^^wer  si*- 
picioas  circiUHiiSiKef,  has  the  ^aoperty  of  anodie;^  «|fF'T^nircs 
hi«  satis&ctorily  to  awount  ioi  such  poamsidh  %'■  and  inasmuch 
at  cberv^caidiot  be  use  without  possession^  the  principles  of  the 
lUmualaw  a^ly  to  a  certaift  txniait, 

'The  illcnli^,  or  fraudulent  animui^  is  a  nece^ary  ingredient  UOh  tiam. 
is  tb^*  otherwise  it  would  attach  in  cues  vrtiere  the  party  %as 
intirdy  ionoccm  of  any  offense  ;  as,  for  instance,  in  cases  of 
ecpor  and  bmafiAs  s  maia  fidtt  is^therafbre  indispensable  to  con- 
MflMe'tbeftt ,  The  acceptance  of  a  sum  known  not  to  be  due,  is 
in  Kko  maoner  a  constructive  thefi:.*  The  distinction  between 
dMdettioe  aod  nuniicst  theft  will  appear  hereafter.         ^ 

Tbe  furtttm  uim  is  distinguished  irom  the  furtum  ppieiiienh  Fortum  uw*. 
in  that  m  the  fbrmer  case  the  depositary  has  recdved  the  th^g  to 
l:eep,  but  not  to  use,  for  we  have  scon  that  neither  a  depositary,  nor 
even  a  pawoec  can  use  the  deposit  or  ywn  -,*  whereas,  m  the 
MCtwd,  it  Would  be  illegal  dftentton  wichMBtuse.  Agaita,  although 
«  penan  have  the  right  of  use,  that  "'MJlt'  become  furtive  if  he 
proloiw  it  beyond  the  specified  time,  a'^niori  if  he  use  it  other- 
wise Am  as  permitted  i  thus,  to  keep  %  horse  lent  beyond  the 
OdW,  or  to  put  him  in  baniess  when  lent  for  riding,  will  be  aiiir- 
tivo  use  i*  nevertheless,  in  all  these  cases  a  uitu  dalositt  must  be 
'j  for  if  a  reasonable  cause  can  be.  assigned,  the  action 

r  be  defeated.     Heinecciug^  quotes  a  case  which   he  terms 

f^ani  rigiditrh  Rtmaitrum  ditciplinte  ex*mplidff^vih.Kma  a  man 

iw     *P-  >7i  >taTtV7)^-4T>  *i  5>>§  ■'(  mH  him  there,  ii  a  theft j  not  n  M  start  for 

C  6.  3.  7-  ytalt,  and  then  to  tuni  oS  to  CuiCctbury, 

*  L  4,  1^:^  I,  e  i  P.  ^.j,  ■,  I,  ^  J ;  P.  ind  kU  Um,  btciAu  tlwie  will  fce  nopnof 
47,  %t  5>>  ^19-  of  la  inhnua  furindi  ah  ioitto,      i  Eut. 

'P.  IJ.1,  i8i  Stnibe  ncU.  8*1.94,  P.C.  689. 

vol-s-  *  Ant.  Run.  4,  1,^1;  P.  41,  i,  38; 

'  h  iS'St  %  >S74t  l>•<>^  Vil.  Mulmu^  8,  t ;  Plln.  Hut.  Nat.  s, 

*  To  ho*  a  h«K  In  dde  te  York,  but  61  j   A.  Gelt.  Not.  Att.  11,  iS  j  J.  P. 
■craisfatwaf  tide  him  to  Caaurfcuiy,  and  OTonavlDi  0I«.  i,  4,  p.  41,  iq. 
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who  had  borrowed  a-horse  to  ride  to  Aricia,^P  Jiad  riddeti  up 
a  hill  on  the  other  side  of  the  town,'nas  convicted  as  a  fur  usus.^ 
Th^objictof    ■    Inthe  next  place,  the  object  musti  be  a  chattel.      The  an- 
■^eftmurtbe.    (.j^j  law'^f  Rome  applied  theft  to  imiiioveables,*  but  this  was 
afterwards   changed.     The  chattel   misappropriated  tna^  be  in- 
dowed  with  life,  or  otherwise ;   thus,  the  taking  away  a  filius 
yiiTmllas^  a  free  man  sui  juris^  a-s1ave,  male  or  female,  and  such 
tfaef^  %  termed  plagium,  or  kidnapping. 
Th«  propertyof      -Thirdly,  such  object  must  be  the  property  of  anoth^,  for  a 
"'°^"'  man  cannot  steal  w^at  belongs  to  htmsdf,  exce'pt  he  have  pawned 

it,  and  thereafter  abstracted  it  from  the  plwfcce  :* — The  eam- 
Spcdai  propcrt]'.  modani  from  the  ctmmedatarius,  or  loanee,  who  has  exercised  his 
- ,.  right  of  icteiition,* — or  the  dammut  from  the  usufructuarius^  or 
bonee  fiJtiifastt^or.     In  these  cases  the  ofl^se  is  founded  upon 
the  ^itive^u^'and  possesuon  of  that  in  which  another  has  ac- 
quired a  qualified  property.  ^ 
Otjectinat            RA-^nuHttts.  oic  not  susceptible  of  theft,  because  the  neces- 
KM^Ueof      sary  inglvdient  of  property  is  wanting  tothemj    hence  theft  will 
not  lie  against  one  who  has  made  away  with  anything  belon^ng 
Ra  nullJiB    .     to  an  hareditas  jacens,  because  until  administrarion  n&  property 
h«ndltati«eiu.  exists  in  it,  and  in  sucti  case  the  crttutn^  expilata  hier^ditatti^  and 
the  remedy  incident  thereto,   is  the  proper  mode  of  obtaining  ' 
satis&ction  from  the  person  guilty  of  the  misappropriation. 
Huiband  ud          Husband  and  wife  cannot  respectively  steal  6om  one  anoSier, 
mic.       ,         because  they  enjoy  a  community  of  goods,  at  least,  in  so  Jar  as 
regards  the  mus ;    in  addition  to  whicn,  the  Roman  lawyers  con- 
sider the,  word  fvrtum  too  harsh  to  be  usad  by  persons  in  their 
relative   position,-  hence    the   term    applied    in    such    cases    is 
amatie  renim;  and  it  not  unfrequently  occurred,  that  this  action 
is   brought  where   the   parties   were  about   to    separate  ;     this 
fivility  does  not,  however,  extend   to  a  concubine,  or  to  one 
already  separated  from  her   husband,  or  vice  versa,  and  RT  tbat 
case   the    abstraction,  of   property  is   termed  furtum^  llwiout 
any  delicacy, 
ApiiMtthe  will      Fourthly,  the  concurrence  of  the  real  owner  njust  not  be  pre- 
of  Che  owner,      eumable,  because  then  it  might  be  construed  into  a  ntgotierum 
gestk  i   nor  expressed,  for  then  it  is  clearly  a  mandatum  or  a  cna- 
jmodatum. 

"'  Lastly,  it  mu^  be  for  the  sake  of  gain  :  thus,  if  a  man  go 
Into  9  g^en,  and  help  himself  to  fhiit,  because  he  can  buy  none, 
pr  is  in  great  distress  for  foqd,  he  commits  no  theft.  There  will, 
however,  be  another  remedy  against  him.     One  reason  for  this  is, 

'P.  47,  2,  34,§  1}  P.  13,  6,  76,  F-i  It   K.  im  Mattelaller,    t    Tal.    p.    151, 

Lauteiluch  Coll.  16,  pr.  tic.  coDun.  ^  101  n.  341.. 

P.47.I.S4.5'-  ThiipuKiepitcomcted  »  P.  47, 1,  »s.  4  "■  '14,1,^10. 
by  the  Pecri  Ziccptioncf  Ltgitn  Rom. :         *  P.  47, 1,  59  j  47, 1, 10,  ^  1  g  P.  tj, 

£1  ^uo  Batis  appicct  fuitom   fieri  «  quk  7,    36 ;    P.  '47,  1,    I9>  ^  (i   Peoeibach 

luuin  noD  HUE  [d  in  iljeiiuni  lucmm  con-  Lehcbnich  da  Plandrecht.  (f  355  j    'WttX- 

vertic,  Jtc.,  *ide  et  1.  Sairignj  Oncb.  det  ptul.  t.  P.  R.  $16. 
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perhaps,  that  the  fruit  has  not  been  reduced  into  possetsion  I^ 
gathering.  It  was  formerly  the  bw  of  En^and,  that  growing 
fraia  or  emblements  were  not  objects  of  larceny ;  hence  robbing 
orchai^  was  considered  (certainly  by  boys)  to  be  no  offense.' 

§  1897. 

Furtxm  is  susceptible  of  various  degrees,— each  of  which  has  Varioiu  docrip* 
its  distinctive  and  appropriate  epithet.     It  may  be  nectumum  or  ^■""  *"'' 
diumum^  maniftstum  or  nun  maniftitum^  otherwi^  termed  chn-  ^^^° 
desttnum^  conctptum^  ahlaium^  prohibitum,  or  non  txhibili^.*  .These 
divisions  are  derived  partly  from  the  Twelve  Table^j^gpd  partly 
from  the  praetor's  edict.  v.? 


TTicft  by  night  being  more  especially  dangerous,  is  therefore  Fgttnm  doc. 

held  to  deserve  a  more  severe  punishment,  tet  nox  furtum  factum  'J'^^'f . 

...  ...  .  .       .      '        .  I    ,   ,,.,■'  J      ,    „  theft  br  nigbc. 

esit  lei  im  aliquit  ocastl,  jouri  cattus  atoi'  "if  any  one  shall 
have  lulled  a  nocturnal  thief,  he  shall  be  held  to  have  ?lain  him  of 
his  own  right.*' 

A  burglar  could  he  slain  whether  armed  or  not ;  nor  was  it 
required  to  £^ve  notice  of  the  hct  by  proclaiming  it  aloud,  as 
required  in  {he  case  of  theft  by  day.  But  at  a  later  period,  in 
order,  however,  to  avoid  the  penalties — not  of  homicide,  but  of 
±e  later  Aquilian  law,*  the  tenent  was  obliged  to  give  notice  of 
the  &ct  by  proclaiming  it  eum  elamare  testipcarefi 

In  England,  any  one  may  Icill  a  burglar,  or  he  who  is  found  Bnrglur- 
within  the  curtilage  after  nine  at  night  and  before  sue  in  the  morn- 
ing, with   three  objects, — if  necessary,  to  prevent  his  escape — 
for  the  purpose  of  apprehending — or  in  self-defence. 

Later  Roman  legislation   modified  this  law,  which  appeared 
somewhat  too  severe,  thus  it  was  restrained  by  die  Aquilian  law  j 
and  in  some  cases,  by  the  Itx  Cornelia  it  sicaritt.     The  words  of 
Ulpian*  are  said  to  be  as  follow  : — Si  furem  itectumam,  qutm  Ux  pniiithmcnt  of 
JCIJ  Tatularum  omnimodo  fermittit  occidere,  out  diumum   qutm  nocwnut  thtft. 
tadtm  Itx  ptrmiitit,  iid  ita  drmum,  li  se  tela  defendat,  videamui,  an 
leg*  JqiiUia  ttneatur?     Ei  Eomponhii  dubitat,  num  bac  lex  nunc  Self  help. 
tit  in  usu.     Et  si  quit  nectu  furem  eccideril,  non  dubitamus^  qutm 
lige  Aquilia    ttneatur.''      Sin  auitm,    quum    posset    adprthendtrt^ 
maluit  occiderti  magts  tst,  ut  injuria  ftctsst  videatur :  trga  ttiam 

■  Perhapt  the  Etotuani  itnte  dncki  upon  dec!.  6 ;  Ulp.  ip.  Auct.  Colt.  L.  L.  Moa.  st 

the  ptu  that  the;  were  fene  niDine.  Rom.  c.  7,  3,  p.  759. 

*  Hob.  a.  R.  4,  I,  {  1.  •  P.  9,  1,  4,  f  I ;    O.  NoodC.  I]b.   I, 

*  D.  Goth.  ftig.  lii  Tab.  Maciob.  Sat  oba.  ■;;  Cuiia4i  £iod.  11,1. 

1,4;  A.  Gdl.  N.A.t,  t;F.TiDbnunDua  *  Ulp.  ap.  Auct  Coll.  L.  L.  Monk,  et 

*d  FlinL  Aonir,  act  3,  k.  j,  7,  p.  143,  Rom.  g,  3. 

144  n  119.  »  P.  9,  »  i  P.  48,  S,  9. 

*  Cc.  pre  MUoue,  ]  }  Sen.  contr.  lo, 

VOL.   III.  E  E 
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l^t  CtntHa^  ttnthitm-f  whence  it  majr  be  presumed  that  the  bw 
which  permitted  this  unconditioiul  sisring  of  thieves  'had  fidlcn 
into  desuetude,  and  an  actioa  even  ay  a^nst  one  who  un- 
neceisatiljr  killed  a  burglar. 
Roman  liw  of        The  Roman  law,  then,  in  its  modified  shape,  is,  in  one  respect, 
^'^.'"'^     more  lenient  than  that  of  England;  which,  as  has  been  above 
moie  lenimr     observed,  justifies  the  killing  a  burglar  for  the  purpose  of  pre- 
thu  Enjlkh.      venting  escape,  which  the  Roman  law,  it  appears,  did  not. 
The  utM>>         By  uie  latest  Icgisktion,  a  distinction  was  drawn  between  thefts 
"l  ^'""'^       committed  in  thft  country  and  in  cities  :  in  the  former  case,  the 
old  law  of  the  Twelve  Tables  remained  in  force,  and  it  was  there- 
fore pcrmitsive  to  kill  a  thief  by  any  means  whatever  ;•  but  since 
the  same  necessity  did  not  exist  in  towns,  where  assistance  could 
be  readily  obtained  by  calling  upon  the  neighbours,  it  was  not  per- 
mitted to  take  life,  and  consequently,  causing  death  under  such 
circumstances  subjected  the  killer  to  the  penalties  of  the  Aquilian 
law.* 

%  1899. 

Furtum  dlm>  Thieves  who   stole  during  the   day  time  are  called,  by  the 

^m,  ortheft      Glossators,  jB/^rrfi'anV,  ^/iepoKXenrat  j*  the  Greeks  termed  them, 
^  '''■  in  addition,  if  committing  a  theft  manifest,  iif  Avro^tApy.' 

'  A  theft  is  manifest  when  the  thief  is  discovered  in  the  (act, 
either  by  being  corporeally  apprehended ;  or  constructiveiy,  by 
being  recognized  or  called  to  before  he  has  made  away  with  the 
property ;  should  he,  however,  succede  in  doing  so,  it  is  no  theft 
manifest ;  hence  it  is  not  necessary  that  he  should  actually  have 
been  apprehended  and  the  property  found  upon  him.' 
Puniibnient  u  The  I  welve  Tables  punished  theft  manifest  according, — first, 
to  the  circumstance  of  the  thief  being  caught  with  or  without 
arms;  secondly,  if  without  weapons,  in  respect  of  his  pcJidtal 
status  ;  and  thirdly,  according  to  his  age. 

§  1900. 
*f  The  Decemviri  nude  the  fiilbwing  provision  as  to  thieves 
^°Tab!  acnird-  DtuifiiK : — If  a  person  of  gentle  birth  and  beyond  die  age  of 
ing  (o  both  «te  puberty,  not  having  arms  in  his  possession,  n  itui  furtum  faxit^ 
and  circgm*  am  aitauxi  tutlo  tpu  ttftiti  verhtrator.,'  iiUqu*  cm  furtum  factmm 
■Muca.  ^^-^  «iditittr^  thai;  Is,  if  he  shall  have  stolen  while  it  was  ligtit,  and 

been  taken  in  the  lact,  let  him  be  scourged  and  actigned  to  him 
upon  whom  he  committed  the  theft  j^  he  therefore  underwent  a 


dOM  cf  the  ikKne  of  doln) ;  P.  4S,  B,  7  i 
Hoodl.  prob.  I,  g,  ^  id  L  AqdL  c.  (, 
V.  tSi  j  le  *W)  der  Watu  Obt.  ],  ig  : 
Scbuldas  ad  CaU.  L.  L.  Mo*,  et  Rom. 


»  Cujae.  obi.  14,  ij, 

tt  19,  Xi. 

'Curofa.it,a7,. 

*  Vir|.  Buc.  Edog.  < 

I.  "7.  •?■ 
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.Mrii?>*w 

frag.  lii  Tib. 

iii  Google 


oBLioATioNis  ix  nnjcTO-HmtTvii  MANiFirroii.    an 

Jtmimtie  capitit,^  and  the  reduction  to  the  servile  status  is  eren 
tenncd  parHa  tapitalis :  indeed,  it  wis  substituted  for  actual  death, 
to  which  a  slave,  under  like  circunutances,  reodered  himself  liable, 
itrvus  virgit  easuf  dt  taxt  dtitctUr^  fiiatigation  bcti^  the  usual 
prelude  to  execution  by  precipitation  from  the  Tarpcian  rock. 
In  later  times'  the  fine  m  quadruple  damages  was  substituted 
for  this  extreme  severity  in  the  case  of  freemen,  but  the  capital 
punishment  continued  in  force  for  slaves  caught  in  the  foct  i  be  it 
an  injustice  or  not,  they  are  always  represented  as  a  very  thievish 
class,  only  to  be  deterred  from  such  propensities  by  the  most 
severe  penalties.* 

If  the  thief  manifest  were  an  ingenuous  impubts,  he  was  directed  OTipnba 
to  be  flt^od  at  the  discretion  of  the  pnetor,  and  the  question  of  '»«*"™»- 
ntxia  settled  by  him." 

§  1901. 

We  now  come  to  tha  broad  distinction  between  an  ordinary  Fmtam  inuil 
thief  and  a  thief  manifest,  and  have  seen  the  penalties  to  which  he  ^^^ 
was  subjected  by  the  taw  of  the  Twelve  Tables  if  taken  unarmed ; 
his  being  taken  with  arms  in  his  hands  now  comes  under  con-  Self  help, 
sideration.     Si  se  uh  dtfenttrit,  fuiritato,  enJt  plorata,  ptit  dtindt 
ti  tati  tteini  sint  fraude  tiitfi    The  word  ulum  must  be  taken 
to  signify  anything  which  can  be  used  by  way  of  offense  %"*  qui- 
ritatg  and  phraU  alludes  to  the  solemn  formula,*  quiritei  ntttram 
fiJtm  or  pant  quirius^  synonymous  with  '*  stop  thief;"  this,  then, 
being  pronounced  to  show  that  the  act  was  done  without  coa- 
cealmcnt,  (he  thief  manifest  could  be  slain  without  more  ado. 

Later   legislation   mitigated  the   severity  of  these  laws,  sub-  SereritTof 
stituting  a  fine  of  four  times  the  value  by  way  of  damages,  in  '*'*j^^''*"^ 
addition  to  the  restoration  of  the  object  stolen,"  for  the  recovery  ^  "•"8^ 
of  which  the  owner  had  his  rti  vindUaiioy  or  action  of  detenet, 
and  his  c$ndiclu  fiirtivay  or  action  in  thef^,  against  whomsoever 
might  be  then  in  possession  of  the  property,"*  which  moreover 
extended  to  the  heirs  of  the  thief  to  the  amount  to  which  he 
may  liave  beneiited  by  the  theft ;  for  the  Porcian  law  abolished  the 
penally  of  scourging  and   imprisonment  in  respect  of  Roman 
citizens,  and  the  Poetelian  law  their  reduction  to  slavery  by  assign- 
ment ;  but  not,  it  would  appear,  until  these  penalties  had  prac- 
tically fallen  into  desuetude,  by  the  prztor  having  been  accus- 
tomed to  relieve  as  against  them  in  virtue  of  his  equitable  juris- 
diction, by  substituting  an  action  for  quadraple  damages. 

•  P.  4S,  19,  s  pt.  I  P.  4!,  19,  C,  S  Bit- 1  ■  Ck.  PR.  MiL  t.  J )  Gotk  ad  L.  L.  x9 

P-  41.  •_?.  a!i  V-  "f^  »>  P-  *■ 

■IiLU.  '  OdiN,  Ft.  54,4  1. 

' Senhw >d  Vir^,  >,  p.  516.  ■  BriMoniui  de  foim.  ;,p.7tl)  Rjmfd. 

*VbaL.  Abdu.  ttx,  %,  tt.  1,  55f  iq-i     *'^  L.  diTab.  j. 

ltfcqidu*d(C>iiin)l,4;p.44,i^.  'Pt-S+tisi  PmI,  R.  ».  •,  Ji,  M. 

•A.G»U.Lc.  "P.R.V.m- 
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§   1902. 
Furcum  ok  The  fttrtum  is  non-manifest  when  it  does  not  come  within 

mtnLfntam.  thesc  requirements,  and  it  is  then  termed  clanJestinum  by  some 
jurists,  although  every  theft  is  clandestine  as  regards  the  animus  of 
the  thief;  fat  whether  he  be  seen,  recognized,  or  apprehended, 
he  clearly  inteuls  to  conceal  the  act,  and  this  even  ettcnds  to  the 
fuTtum  possesitonis  or  usui  j  for,  as  he  must  know  such  to  be  a 
theft,  the  presumption  lies  that  he  possessed  or  used  with  a  clan- 
destine furtive  intention. 

Furtum   ntc  manifestum  is  where,  although  the  thief  be  not 

actually  or  constructively  taken  in  the  fact,  he  is,  nevertheless,  un- 

Liwofthe         able  to  deny  his  guilt.*     Si  adoratfurto  quad  ntc  manifestum  escit. 

Twelve  Tibia.    JupHon*  dicidito^  are  the  words  of  the  Twelve  Tables—"  if  the 

action  be  for  a  non  manifest  theft,  let  him  pay  double  the  valuc^* 

The  prxtor  made  no  change  in  these  provisions ;  continuing 

the  penalty  for  non  manifest  theft  at  double  damages  or  fine, 

beside^  which,  hi  allowed  the  andictia  or  vindicatio  ret  furtive. 

This,  it  is  asserted,  is  imitated  from  the  law  of  Attica  ;*  Solon, 
however,  adjudged  the  penalty  of  double  damages  not  to  theft  non 
manifest,  but  to  less  grave  d^recs  of  theft.  The  Decemviri, 
however,  in  their  adapution  of  the  laws  .of  Attica,  applied  to  theft 
non  manifest  the  same  penalty  which  Splon  h^  assigned  to  a  more 
venial  description  of  stealing.'  But  why  should  there  be  any 
difference  ?  Some'^  suppose  that  a  certain  amount  of  credit  was 
attached  to  thieving  widiout  discovery ;  but  this  was  in  Lacedxmon 
not  in  Attica.  The  true  reason  probably  15  that  manifested  thieves 
must  needs  be  bolder,  and  therefore  more  dangerous. 

§  1903- 
Fuitnm  coDcqi-       Furtum  is  termed  conceptum  when  the  object  is  acquired  or 
"^^  found  in  the  presence  of  witnesses ;'  and  to  this  a  peculiar  action 

belongs,  termed  actio  conctpti.^ 
TTk  iignificii-         The  lawjof  the  Twelve  Tables,  as  restored  by  Gothofted,* 
lion  of  Uni  ud  enunciates  as  follows  :— 5/  furtum  lance  licieque  tmctptum  eicit, 
cium.  atpie  uti  manifestum  vindicator.     The  words  lanz  and  liciurn^" 

*  Ptuli  R.  S.  1,  ]i,  X.  the  cunwly  of  hu  piopeity  m^  be  in  ■ 
>  D.  Gotb.  fng.  lii.  Tab.  11.  better  poiicion  dun  be  who  it  oegligcnt^ 
'A.  Cell.  K.  A.   II,  jg.     The   word      but  chit  ii  hirdly  a  gooJ  nason. 

eJOrart  waj  fbimerly  the  tame  at  sgtrtf  *  Hcin.  i.  c. 

iccoTdiog  to  Fcuiu  T.  adonre.     Adorare  '  Gaiiu  Init.  i,  lo,  ]  ;  Paul.  R.  S.  s, 

apad  aodquoi  lignitiabat  agere ;  undc  ct  31,  y 

legal!     oratora     dicunCur,    quia    Duadita  *  I.  4,  i,  ^  4i  V.  C.  Pet.  Buminno 

popuU  aguot.  id  FeQODii  SatyricoD,  c.  97  (p-  S9H,  iq. 

*  Heia.  A.  R.  4,  i,  ^  la;  A.  Coatiia  another  ed.) 

Subtecc.  lecH.!.  ij  Sau. Fetinn ad  L.  L.  '  D.  Goth.  Pand.  L.  L.  lu  Tab.;  A. 

Att.  7,  J.  GcUiui  N.  A.  II,  ig. 

*  I.  Cujicli  obt.  X.  X.  II,  thinki  mari-  '*  A.  Wielinjioi  io  diacriba  de  hito  pet 
fnt  tbeft  it  puniibed  mth  to  much  gieaCEi  lanccm  eC  lidom  caocato,  Ed.  Mai^autj, 
Mnrit7,  in  order  that  one  who  H  cinAil  in  17191  Apud.  Hcin.  A.  R.  4,  i,\  ij. 
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have  been  the  subject  of  miith  learned  controvert^,  and  still  more 
ii^enious  speculaaon,  unfbitidiateljr  without  any  satisfactory  result, 
as  indeed  Heiaeccius  hims^  declares  in  reviewing  the  various 
opinions  on  the  subject. 

Alexander  ab  Alexandro'  sitpposcs  licium  to  have  been  a  litum  Uu  et  lidum. 
in  which  the  thieves  tied  the  thing  stolen ;  Tand   lanz,  a  mask 
used  to  prevent  thembeing  recognized  :*  Baluin,'  that  licium  was  . 
the  girdle  used,by  relu;tous  impostors  as  if  under  pretence  of  sacri-  '  " 

jicing ;  and  /anz,  the  instrument  used  for  collecting  alms,  who  by 
this  device  committed  thefts.  Alclat,*  with  more  reason,  sup- 
poses that  they  were  the  insignia  of  the  lictor's  office,  who  entered  ;' 
the  house  armed  with  public  authori^  for  the  purpose  of  examining 
the  circumstances  connected  with  the  robbery,  to  which  opinion 
Heineccius  seems  inclined  to  give  his  adhesion. 

Justinian  says,  Stii  ha  actionei,  scilicet  eoneepti  et  chlatt  tt 
furti  prahibiti,  ntc  non  furii  non  exhibiti^  in  desuetudinem  ahienint, 
^um  enim  rtquisitia  rei  furtiva-,  hodie  secundum  veterem  obsirua- 
tionem  non  fiat :  merito  ex  eamequentia  tttam  prtefata  actianes  ab 
usu  cotnmuni  recesserunt. 

It  is  not,  however,  a  little  surprising  that  these  customs  should 
have  become  so  utterly  obsolete  in  the  age  of  Gellius,*  that  the 
terminology  should  even  then  have  become  a  matter  of  doubt, — 
and  Heineccius  inters  thence,  hut  without  just  reason,  that  there 
roust  have  been  something  in  them  unworthy  of  the  Roman 
mamiers,  a  remarlc  which  would  equally  well  apply  where  we  are 
perfectly  well  acquainted  with  other  usages  ^en  into  desuetude 
but  to  which  this  exception  could  not  be  taken. 

It  is  sufficiently  clear  from  passages  Jn  Aristophanes,^  and  the  Cuitam  dtrired 
scholi^ts  thereupon,  as  also  from  Plato,''  that  the  Athenians  fromAttia. 
were  in  the  habit  of  entering  houses  naked,  or  next  to  naked, 
simply  having  a  cloth  about  the  loins,  to  examine,  with  the 
officers, 'the  circumstances  of  thefts  committed;  and  that  this 
custom  may  have  been  imported  into  Rome  upon  the  authority 
of  Festus,^  who  says, — Lance  et  licio  dtcebatur  apud  anliquoi ;  quia 
qui  furtum  ibal  quarere  in  domo  aliina,  licio  ctnctus  intrabat, 
lancemque,  ante  oculos  tenebat  propter  matrumfamilias  vet  vir- 
ginum  presentiam  ne  larum  cauia  ingrentts  putaretur. 

It  has  been  supposed  that  this  custom,  with  many  other  an-  Theiei 
tiquities  of  the  Twelve  Tables,  was  abrt^atcd  by  the  Lex  ^butii. 
Abutia.     Sid  enim  quum  proletarii  ^  et  adsidui  et  lanates,  et  vadet 


'  Genial  dkr.  6,  10 ;  Minilio  InUip. 

*  Alciac  Panrg.   i,  S  ;   PIdiMU  Sab- 

xii  Tab.  e.  59,  p.  210,  an. 

tc.  I,  s. 

*Caiimi.  ad  ^  4.  lax.  h.  [.  i  F.  Hofo- 

'  N.  A.  le,  10.           •  Kub.  406,  ct  H. 

nunoi  conun.  wd.  j  Apud.  PcHoa.  Sat. 

'd«  Ug.  lib.    Hi   Plat.  op.  tol.   11, 

CIJI. 

p.  101  j  Ed.  BiponL  DacoriDi  ad  Fatum, 

»Suet.  Calig.  %6;  A.  GeU.  N.  A.  11, 

P-  *W- 

»  td  T.  lanie  lani  a  Xayoiv  cayitai  latini  j 

n.4+i  I-do™  Hi.paL  Oris- I,  31. 

lana,  *  Diadt,  Scaligar  ad  Tmm- 

•A.GdLN.A.16,  10. 
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U4  Vai  XQMAH  UTIfc  lAW. 

«*  jN^vtf^  «4  vtihti  ptimfut  attit,  tt  tMliewt  {iirtanrnqiM  quutio 
cum  lance  et  liuo  maniuriMt  emmtpu  ilia  XII  TgMmam  anti- 
fuitas,   nisi   is    kgit   mtimihis  ctmtxmmraUttm  tausartmt  lege 
Mhuta.    lata,    consopita   sit;    studium  scitntiam^ut    tgt  pmsian 
dihttjurii  tt  hgum  voacuque  mrum  fuihii  utimar. 
Forged  dcKrip-        The  date  of  this  Ltx  £hmtia  is  not  known  :  it  is,  however, 
tionofthe  i«i     nientioBed  hy  Lud.  Charonda,  in  an  inscription  suppoiud  to  be  a 
**  forgery,— inf«i  Mkutius  Tr,  PL  Fir  P»pularit  Legem  Tulit  Ai 

Peprnhm  Ut  XIJ.  Tab.  Capita  ^*m  InutiUa  Eutnl  Rtipnblica 
TolUrtnhtr  ^a  Lta  Muilts  Contradicentihus  Tandem  Rogata 
Est.  Heineccius  maintains  that  the  impracticable  portions  of  the 
Twelre  Tables  fell  into  disuse  without  being  cxprctily  abrogated 
hy  any  fomal  law ;  but  it  it  more  probafak  that  they  were  ren- 
dered of  none  effect  by  the  Pnetor^B  equitable  interpretation. 

%  1904. 
Object  of  the  The  rcasoD  for  precedii^  the  officers  of  justice  nearly  naked, 
^r  of  the  yfj^  supposed  to  have  been  a  precaution  lest  the  master  of  the 
-  rntmnr  housc,  from  objccts  of  cHmity,  should  bring  io  and  secrete  proper^ 
in  order  to  fix  an  innocent  person  with  the  crime. 
1  The  modem  custom  was  to  apply  to  the  Pnetor  for  cemquistgres, 
or  detectives,  who  were  pubUc  slaves.'  These  were  preceded  bya 
crier,  and  a  limited  number  of  witnesses.  The  master  of  the 
house  accompanied  these  detectives,  who,  notwithstanding  that  the 
Utium  and  lanx  were  still  used  in  memory  of  the  ancient  rite,  did 
not  go  naked  t  the  master  of  the  house  accompanied  the  dctectivei 
in  the  Ucium  holding  the  lanz  as  an  indication  of  the  business  he 
was  upon,  as  appears  from  Petronius  Satyri,*  who  says : — Dum  ■ 
Etimelput  eum  Bargate  in  secrete  loquitur^  intrat  ttabulum  praet, 
a  crier,  eum  serva  puUicOy  a  public  slave,  who  acted  as  a  detective, 
eHatfue  sant  wudica  fre^ueHtia,  a  limited  number  of  witnesses 
required  1^  the  Praetor,  facem^ue  fuattsam  magis  ^Htnt  lucidam 
qwassam  bae  praclanuiHt :  "  Puer  iit  balnea  fauU  ante  aberravit, 
annorum  cirta  XVI.  criipui^  malUit/oiJmuus,  samine  Giton.  Si  quis 
fiuH  reddere  aut  eowuitmstrare  vohterit^  aceifiet  nunus  mille  I "  Nee 
loage  a  pracene  Asyelttt  stabst  anUetus  discoloria  vcste,  viz.,  the 
licium^  which  was  woven  of  various  coloured  threads,  atiiue  in 
lancB  argentea^  the  silver  mask  typical  of  his  office^  indicium  et 
fidem  praftrebat. 

Plautus  is  supposed  to  allude  to  this  new  form  of  perquisition, 
and  not  to  the  more  ancient  and  obsolete  one  of  the  Twelve 
Tables,  when  he  writes  1' — 

Certum  est  prxcotnim  jubtre  janiy  quantum  est  etnJiiciery 
^i  itlam  investigent,  qui  invemunt  post  Pratarem  illico, 
JbOj  erahty  ut  cooquistofes  det  mihi  in  vieis  omnibus : 
Nam  mihi  nihil  relicti  fsudquam  alimdjam  esse  inteliige. 


— -J^'glt- 


OBLIC.    EX   DILICTO-HFtrST.  08LAT.  r&<»UB.  NON  EXHIB.      aij 

Nor  does  it  make  any  difference  iriiethcr  the  search  was  (at  z 
kifftxyc  slave  or  for  a  robbery,  since  some  one  mi^t  be  hari>op* 
ing  him,  vritich  would  amount  to  theft. 

§  1905. 
The  law  of  the  Twelve  Tables  treated  a  robbery  discovered  by  FurtumcoD- 
the  foregoing  means  as  theft  manifest,  provided  always  that  the  «ptum  treated 
person  in  whose  house  the  object  had  been  sought  and  found  "'°™'    '""'■ 
knew  that  it  had  been  stolen.^     This  severity,  however,  gradually  Snerit^  mlti- 
fell  into  desuetude,  and  the  Pnetor  began  to  adopt  the  practice  s"^- 


of  punishing  z/urtum  eanceptum,  or  reeeiving  of  stolen  goods,  by 
1e,  and  subsequently  by  double  damages,  and  finallv  placed 
1  the  same  footing  as  tbeft  not  manifest.*    T^is,  in  net,  was 


receiving  stolen  goods  knowing  them  to  have  been  stolen,  a  species 
of  larceny  of  equal  turpitude  by  the  laws  of  England,  and  of  far 
greater  by  the  rules  of  mere  philosophy,  than  the  offense  at  first 
hand,  for  were  tfacrc  no  receivers,  then  would  be  no  thieves. 

§  1906. 
In  coQBcqiience  of  the  severity  with  which  the  laws  were  in-  RwcivipgitoUa 
forced  apinst  ptrtam  cmKtftnm^  thieves  were  used  to  transfer  the  t^^  ^^' 
objects  stolen  mto  other  hands,  either  in  person  or  through  their  p"^^  ^ 
confederates,  so  that   they  should  be  discovered  in    the  h(>uses  utom. 
w  ponc$»oa  of  such  persons  radier  than  in  their  own,  and  that 
the  in&my  of  being  discovered  in  the  possession  of  stolen  goods 
sfaould  fiilloa  another  instead  of  upon  themselves.     In  order  to 
loeet  this  inconvenience,  an  a<tii)  farti  obUti  lay  against  any  one  Actio  fuiti 
who  oftered  a  stolen  object  to  another,  knowing  it  to  fee  stolen,  •*'»''■ 
akhouch  he  himself  might  not  be  the  thief.'    This  action  carried 
tri[^  damages,  that  ts,  three  times  tfte  value  of  the  object  ov«r 
and  above  that  of  the  object  itsdf,  which  could  be  vindicated.* 

§  ^907' 

TJie  action  for  fitrtwn  frahibitmm  and  nm  enhibittm  are  not  Furtum  pro- 
derivable  from  the  Twelve  TaWes,   b«t  are  referable  to  the  "•i^;^""'""' 
Pnetor's  edict,*  for  both  Gaius  and  Paalus  mention  four  descrip-  *    '  '*"■ 
tions  iytfkrta  only. 

Tbe  former  of  these  actions  lay  i^ainst  any  one  in  the  house  B7  whom  thne 
w1r>-  obstructed  another  person  who  was  anxious  to  institute  a  °T"^"  "^' 
•earch  after  stden  property,  the  necessary  witnesses  being  present  \  °" 
the  latter  against  a  person  who  refosed  tt>  erfiibit  that  which 
bad  been  sought  for  and  found  witltin  his  CDRtrol. 


■  Jaa.  ■  Cmu,  ad  ^  4,  IdiC 


"I^t  '.^4)  ••d*M<P■«J^••• 
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Hein«cini'»  The  Praetor's  edict  furnishes  us  with-no  information  respecting 

tfoe'o^iua.  ^^  amount  of  punishment  which  was  incurred  by  these  two, 
offenses.  Heineccius'  is  of  opinion  that  it  was  double  damages, 
and  justiiles  his  opinion  by  a  passage  in  Plautus.*  Agorastocles, 
a  young  man,  before  accidenwlly  suying  the  pimp  Lycus,  had 
given  300  nummi  to  his  land  bailiff,  CoDybiscus,  to  take-to  the 
pimp,  feigning  himself  to  be  a  foreigner,  in  search  of  a  "^lace  of 
amusement.  Subsequendy,  Agorastocles  cpmes  to  search  for  the 
money  and  the  land-baiTifl,  under  the  pretence  of  the  latter  being 
a  fugitive  slave,  accompanied  by  witnesses  summoned  for  the 
purpose,  and  precedes  to  the  house  of  the  pimp,  who,  supposing 
that  he  caK,  after  the  .slave  Milphis,  denies  that  the  slave  and 
money -are  :iMJ]is  possession,  whereupon  he  is  declared  finable 
in  double  lia^iK^s- 

Hetnecirins  m^arks  that  this  is  no  case  of  an  arlh  tirvt  cerrufti^ 
but  of  Jitrti'mon  txhibitiy  since  those  called  say, — 

^  Ag.  lilt  negabit  Milphiariem  queerl  eenubtt  tuum ; 

Id  du|Jicabit  omnt  fiirtum. 

As  lar  as  the  turpitude   of  the   transaction  goes,  it  certainly 
appe&rs  that  the  penalty  which  should  attach  to  the  furtum  pro^ 
hibiium  and  non  exhibitum  ought  at  least  to  be  equal  to  that  of  the 
,    furtum  tmceptum^  which,  according  to  the  latest  state  of  the  law, 
would  be  in  fkct  double  dam^^es. 
wh;  they  du-         The   reason  of  these  two  denominations  of  fortive  offenses 
appeared.  having  disappeared   may  probably  be  traced  to  the  feet  of  their 

being  essentially  the  same  as  the  furtum  eonceptum,  since  he  who 
forbids  a  search  to  take  place' in  the  regular  manner,  or  refuses 
to  shew  the  stolen  property  when  called  upon  to  do  so,  clearly 
stands  convicted,  on  his  own  evidence,  of  the  same  guilty  know- 
ledge which  we  find  neceMary  to  constitute  the  oflefise  of  furtum 
cenceptum,  and  expose  th^sellcr  to  its  penalties. 

§  1908. 

RemcdMifer  The   penalty  of  infamy  applied  to  all   the  denominations  of 

-"'v.  ri  theft.'    The  action  for  stated  damages  on  account  of  theft  termed 

Autin.  cendtctie  furliva,  is  competent  to  the  owner  of  the  property  and 

his  heirs ;  to  the  possessor  bonm  fidti ;  to  the  tutor  on  behalf  of  his 

pupill,  against  a  thief  in  possession,  or  who  may  fraudulently,  dohsty 

have  ceased  to  possess,  and  the  heirs  of  such  person,  and  is  directed 

to  the  restitution  of   the  object  stolen,  and   all  damage   which 

may  be  incident  on  account  of  the  theft. 

It  is  not  usual  to  obtain  restitution  by  means  of  a  condiction, 
because  the  effect  of  it  is  to  demand  that  the  defendent  givt^  that 

■  A.  R.  4,  s,  i  H-  '  P"Jl  R-  s.  1,  31,  IS  i  P.  3.  « i  c, 

*  Ponul.iu.  ],K.i,v.6o,iq.ietKt  3,      1,  II. 

(C  4,  T.  «7  (  K.  S,  t.  39  i  Kt.  5,  K.  6,  T.  14. 
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is,  transfer  to  him  (he  property  in  the  object,  dari  sibi  ab  advtr- 
larit  pelity  and  whoso  Js  alreaay  owner,  cannot  demand  that  the 
propert}r  be  transferred  to  him. 

JusDnian'  assigns  the  hatred  which  a  legislature  entertains 
against  theft  as  the  reason  for  admitting  an  action  which  »ns 
against  analogy. 

The  person  robbed  can,  if  he  prefer  it  to  the  above  remedies,  Actio  iwnii- 
bring  an  actio  revinJicatianh,  which  would  hardly  he  advisable,  in-  <**~™^ 
asmucb  as  tbe^  very  heavy  onus  of  proving  his  property  in  such 
case  lies  on  him  ;  neither  do  the  penalties  of  infamy  attach  to  this 
acuon,  nan  tsi  /amota,  for  the  principle  upon  which  it  is 
based,  is,  that  no  one  must  inrich  himself  at  the  expense  of 
another,  which  he  indirectly  does  by  theft :  this  applies  against 
the  heirs  of  the  thief  directly,  and  in  its  more  remote  sense  it  is 
useftil  against  thieves  in  lohdum, —  it,  nevertheless,  fells  to  the 
ground,  if  one  only  be  sued  to  judgment,  because  unt  sehente^ 
rtiiqui  liberantur. 

§  1909. 

The  actia  furti  lies  by  the  owner,  and  every  other  person  who  Actio  fiiiti 
has  a  sufficient  interest  that  the  subject  of  the  action  should  not  competut  bj'. 
be  stolen ;  thus,  it  is  competent  to  a  pawnee  from  whom  a  pledge 
has  been  stolen,  and  to  a  possessor  borne  fidei^ — hence  to  any  one 
who  may  be  answerable  for  the  property,  as  a  tailor  to  whom 
cloth  has  been  bailed  to  make  into  a  garment,  if  such  person  be 
in  a  position  to  pay  the  value  to  the  owner,  for  if  he  be  not  so,  he 
has  clearly  lost  nothing  by  the  theft,  and  his  interest  is  ibr  that 
reason  insufficient  to  inable  him  to  recover. 

It  Ues  against  the  thief  himself,  and  all  who  have  been  his  AgunKwboni. 
accomplices  in  the  matter  by  hehling  or  concealing  him,  coun- 
selling and  assisting  him  in  that  bchalt,'  For  there  must  he  opts  as 
well  as  cansilium^  otherwise  it  is  no  furtum. 

The  penalty  of  this  action  is  <]uadruple  damages  in  cases  of 
theft  manifest,  and  double  damages  in  those  of  theft  non- 
manifest. 

Aetimti  pirsecutaria  and  pcenalts  not  being  inconsistent  with  Acdoncipcr- 
each  other,  the   actia  furti  can  first  be  brought  for  double  or  '""^  p"m1. 
quadruple  damages,  and  then  the  condictio  furtiva  or  rti  vindicatta  J°i''Jj^       " 
for  recovery  of  the  stolen  object. 

A  special  action,'  in  addition  to  the  usual  one,*  lies  for  stealing  Act  arb.  fort, 
timber,  termed  actio  arborum  furttm  casarum,  for  double  the  value  *«"™"- 
of  the  timber  cut ;   but  everything  which  is  capable  of  being  re- 
moved from  an  estate  may  be  the  object  of  theft. 

■  L  4,  6,  ^  141  P.  13,  I,  I)  Fibii  1.  4>  >■$  ">  "t  >4i  Qq>  >n  mKi,  ad 

ntioiului  ad  L.  I,  D.  de  cood.  fiirt.  Init.  Clock  Fiad.  13  *ol.  ^  S}S. 

*  P.  JO,  ]6,  SI,  %  1  i  P.  47,  »,  s»  (         '  P.  47,  7.  •  P.  47,  »,  15,  %  ». 
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Thibatit*  states  broadty,  diat  it  will  lie  for  the  recovery  of  aa 
immoveable  object,  or  chattel  real,  in  which  he  appears  to 
be  clearly  in  error,  —  Vtrum  est  quod  plerique  probant^  Jimdi 
nomine  jart!  agi  non  posse,  JJnde  quaritur  :  li  quit  di  /undo 
vi  dejectus  sit,  an  eondici  ei  pesstt  qui  dejecil?  Laheo  negat ; 
ltd  Ctlsus  putat,  poise  condtci  possessionem,  quemadmodum  potest  re 
mohili  surrepta.  A  condictton  for  the  recovery  of  a  chattel  in- 
terest is,  however,  a  very  different  matter  from  an  action  of 
theft,  as  is  manifest  from  the  preceding  paragragh  on  eondietio 
furti. 

§  1910. 

Theft  is  sometimes  publicly  punished  by  the  Roman  laW  by  a 
fine,  which  flowed  into  the  fiscus;  or  with  a  personal  punishment, 
such  as  chopping  off  the  hand,  which  is  a  common  punishment 
for  theft  in  Mohammedan  countries,  as  it  was  among  the  Jews 
to  cut  off  the  offending  member,  or  by  death.  Justinian,  how- 
ever, abolished  the  punishment  of  death,  as  well  as  that  of  mutila- 
tion, preferring  banishment,  or  a  pecuniary  mulct.* 

In  England  the  punishment  of  theft  depends  principally  upon 
the  discretion  of  the  judge.  Burglary,  or  breaking  into  a  house 
between  nine  in  the  evening  and  six  in  the  morning,  is  usually 
punished  by  a  severe  sentence  of  transportation,  in  .'aggravated 
cases,  for  life.  Housebreaking,  which  is  the  infraction  of  a 
domicile  between  six  in  the  morning  and  nine  in  the  evening,  is 
punished  with  a  long  imprisonment,  or  transportation,  according 
to  the  circumstances  of  the  offense.  Transportation  is  seldom 
awarded  for  simple  larcenies  but  under  very  aggravated  circum- 
stances, in  cases  of  previous  convictions,  or  for  moral  reasons. 
The  first  two  offenses  are  double  in  their  nature,  and  consist  of 
simple  larceny  and  an  infraction  of  domicile,  and  may  therefore 
be  justly  compared,  in  point  of  degree,  to  the  furtum  manifestum 
of  the  Roman  law. 

§  1912. 
Rapina,  or  robbery,  differed  from  furtum  in  the  violence,  for 
otherwise  it  is  a  Icindred  moral  disorder.  The  Fur  took  secretly  and 
covertly  that  of  which  he  wished  to  possess  himself,  without  the 
knowledge  of  or  any  intimation  to  the  owner,  whereas  the  Raptor 
possessed  himself  of  his  property,  with  bis  knowledge  and  against 
his  expressed  consent,  operdy  and  avowedly,*  as  the  slave  ia  d^ 
scribed  by  Plautus,  as  threatening  he  would  do. 

■  Sci  lide  %  1198,  h.  ep.  (  BjrnkcnhMk 
M.  jur.  Rom.  ),  if. 
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TH.  Minitr  jamfiirtificut  nw,  quam  antt  hac. 
EP.  ^id  ita  f    TH.  Rapio  profalam. 

The  expceMwn  is  applied  excbwvdj  to  mamAAa  objects  \  ira-  appOel  a- 
moTcaUes  ire  not  said  rapi^  but  anaJiy  tretput  with  fbta  and  '^jj^  ^    . 
arms  i^  and  it  ie  for  this  reason  that  an  actia  mdt  m  will  noc  ^^a^raUc 
lie  for  iaunoveaUes,  recourse  diust  be  had  to  the  JHtmHttam 
wtdt  vi. 

Rapina  does  not  appear  to  derire  its  origin  imm  so  remotie  TbeaAiweaf 
an  antiquitj  as  thef^  no  mention  being  made  of  it  in  die  Twdve  npiuof      , 
Tables  j  there  is,  therefore^  a  strong  presumption  in  iavor  of  its  P^*"™"    <"•• 
being  included   under  furtum  mani/ietttm,  and   subject  to   the  imlntcd  inm 
pen^tics  attaching  to  chat  oiienae ;   indeed,  there  are  stnmg  and  '°"'»» ))>*nift» 
very  good  reasons  for  supposing  diaC  JkrtioM  mtnifntiai   was  *"*' 
or^inalljr   exactly  synonymous  with    rapine,   or   open  Eobbety, 
because  there  is  no  inherent  conception  of  secresy  in  the  wnnl 
/iirtum,'aai  in  such  case,  we  cannot  wonder  at  the  sereie  penalties 
ori^nally  attaching  on  theft  manifest. 

Rapine  owes  its  ori^  to  the  pnetor's  edict,  by  which  this 
offense  was  created  to  meet  the  exigencies  of  the  age,  and  is 
avowedly  assimilated  to  theft  maniiwt. 

Rapina  tit  rei  maiiiii  alittut  ailatU  mmi/rtta  rt  vitUnia  itnitt 
dmni/K  liurifacundi  gratia^ 

The  conditions  of  Robboy  arc  tbarefore— 
1.  A  chattel 
3.  belonging  to  another, 

3.  taken 

4.  openly  and  with  violence, 

5.  against  the  will  of  the  owner, 

6.  for  the  sake  of  gain. 

5  1913- 

A  rapina  can  therefore  only  be  committed  on  a  doattel,  or  Denloiiment  of 
moveable  object,  and  in  this  respect  resembles  a  theft,  iFor  it  has  thefongiJnj 
already  been  seen  that  an  immoveable  is  incapable  of  thei  t,  because  ""  °°°^ 
appropriadon,  or  coatreclalhy  is  a  necessary  ingredient  of  it ;  and, 
in  like  manner,  thye  is  no  raptna  without  an  ablatio^  of  which  a 
moveaUe  is  alone  susceptible.     If  a  person  take  away    an  object 
by  foree  which  he  believes  to  belong  to  himself,  he  h;  ts  doubuess 
committed  an  illegal  act,  because  he  had  his  remed} '  ftw  its  re- 
covery, but  he  has  committed  no  robbery,  because,  3\  ithough  the 
taking  is  accompanied  with  violence,  and  against  the  will  of  the 
true  owner,  yet  it  is  not  animo  lucrandi,  for  he  can  b. :  no  gainer 
by  his  own  property,  neither  is  any  dalut  contemplate)  \ ;  afro  this 
case  might  easily  anse  in  the  case  of  a  thing  sold  on  ci  redit,  which 


1  Ttii  exprtsion  In  the  EagUih  liw  ii  donbtkN  nfatble  to  lb*  lU  (bib  ]»m. 
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the  original  owner  talces  by  force^  because  he  is  unaUe  to  obtsun 
payment ;  nerertheless,  it  would  be  subversive  of  the  public  order 
if  every  man  were  allowed  to  do  himself  justice  of  his  own 
motion,  and  according  to  his  own  individual  views  of  right,  for 
it  is  very  true,  that  few  have  a  judicial  mind  in  comparison  to 
those  wno  have  a  juridical  one.  The  Roman  law  fuUy  recognized 
this  by  the  punishment  afiected  to  this  "  self-help"  by  the  decree 
of  Emperor  Marcus,'  untie  vi.  Where  A  has  a  personal  claim 
against  B,  and  takes  in  satisfection  thereof  some  part  of  bis  pro- 
perty by  force, — expressed  by  si  dibtti  causa  res  debttorii  invadit^ 
— A  not  only  roust  restore  thai  which  he  has  wrongfidly  taken, 
but  his  claim  is  itself  thereby  extinguished.  In  like  manner,  if 
A  by  chance  meet  with  an  object  which  has  been  stolen  from 
him,  and  recover  the  possession  by  force,  he  must  restore  the 
object,  and  forfeits  his  claim.  Lastly,  if  A  forcibly  occupy  an 
object  which  he  erroneously  believes  to  be  his  own,  he  is 
compellable  to  restore  it,  and  to  pay  in  addition  to  the  person 
injured  by  his  wrongful  act,  not  to  the  iiscus,  the  value  of  the 
object  by  way  of  indemnity  in  damages. 

And  this  goes  still  £uther,  for  A  may  contract  with  B,  that  so 
long  if  B  do  not  fulfill  his  part,  A  shall  be  at  Uberty  to  do  him- 
self justice  ;  and  he  can  certainly  do  so,  so  long  as  B  remains  pas- 
sive, but  if  he  resist,  A  must  desist,  and  claim  the  assistance  of 
the  madstrate,  because  he  must  otherwise  commit  violence,  which 
is  an  Ulegal  act.  In  such  case,  [it  must  be  supposed  that  the 
satisfection  he  contracts  to  take  involves  no  illegality  if  not  op- 
posed.* 

This  is  the  general  rule,  and  must  not  be  misconstrued  by  it 
being  supposed  that  there  are  no  cases  in  which  self  help  is  not 
permissible.  The  general  rule  of  the  English  law  is  the  same ; 
nevertheless  there  are  particular  and  anomalous  cases,  such  as  the 
light  of  a  landlord,  in  virtue  of  the  tacit  pledge  of  his  tenent's 
goods  for  the  rent,  &c.,  which  he  is  by  statute  permitted  to  realize. 

§  1914. 
It  has  been  before  premised  that  this  offense  was  created  by  the 
praetor's  Edict,  which  runs  in  the  following  words : — St  cui  dele 
male  homiaibut  coactts  damni  quid  factum  esse  'dicelur,  sivt  cujus 
bona  rapta  esse  d'leenlur :  in  eum  qui  id  fecisse  dicetur^  judicium 
daba.  Item  si  strvus  fecisse  dicetur  in  t^minum  judicium  noxale 
dabe,*  The  Edict,  therefore,  only  extended  to  cases  of  bad  faith, 
and  not  to  those  in  which  the  raptor  erroneously  supposed  the 
property  to  be  his  own.  Hence  the  subsequent  modification 
of  this  ruli;  by  imperial  constitutions  above  cited  to  the  effect 

'CS,4,7. 

* Sinibe  reditl.  Bed.  »,  id.  31  j  Bed.  MaUcr*d  LcjMi,  oU.  Oil. 

•P.+7,8.>.pr.iI.4.».*i- 
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thxt,  whosoever  took  by  force  from  another  a  moveable,  or  de- 
prived him  of  the  possession  of  an  immoveable  object,  should 
lose  his  property  therein,  and  should,  in  addition,  pay  dam^es  to 
be  assessed.' 

The  pnetor's  authori^  and  jurisdiction  being  annual,  advantage  Judicium  nnde 
must  be  taken  of  this  remedy  within  the  year,  and  the  penalty  of  "'  ■"  ''^" 
such  rapina  is  quadruple  damages,  or  the  same  as  for  theft  quadruple  fine, 
manifest;  but  after  the  expiration  of  this  term,  simple  damages  after  that  urm 
only  can  be  recovered.  These  quadruple  damages  included  the  fir  "mple  fine. 
value  of  the  object ;  they  were,  therefore,  in  effect  only  triple 
damages.' 

If  this  offense  be  commiaed  by  a  frvedman  or  slave,  as  ^ent 
for  another,  the  prxtor  grants  a  naxale  judicium^  or  acd<»i  of  tort, 
against  tbe  principal,  compelling  him  to  surrender  the  slave  in 
satis&cdon,  or  pay  damages. 

The  leniency  of  the  Roman  law  in  such  cases  is  somewhat  Lenicncr  of  the 
astonishing,  inasmuch  as  the  crime  of  violent  taking  is  inlinitdy  •^i?""  J**  '^ 
more  dangerous   to  society  than  theft;    and  Hcineccius  justly  ^'^l^for. 
remarks,  that  a  retribution  of  four  aurei,  for  one  taken  from 
the  person  of  a  traveller  by  force,  would  be  a  very  inadequate 
punishment.'     It  is  the  maxim,  however,  of  the  Roman  law  to 
settle  liquidated  penal  damages  in  civil  cases  instead  of  leaving 
them  to  that  doubtful  test,  the  arhitrium  jiidicii;  and  in  this  the  Peuiiticid 
di&xence  between  a  penal  sum  and  damages  properly  so  called  is  ?*^"  differed 
remarkable :  if  a  party  sued  for  the  interesse,  he  proves  his  special  from  aneaed 
damage,  and  that  sum  is  awarded  to  him ;  but  in  penal  actions,  damage*,  or 
or  obligations  ex  delicto,  the  penalty  is  fixed,  and  consisted  in  ""'"""i'T- 
liquidated  or  stated,  and  not  assessed  damages,  and  comparable  to 
a  penal  sum  in   an    act   of   Parliament,  as  distinguished  from 
damages  to  be  assessed  by  a  jury. 

Instead,  therefore,  of  a  fixed  penalty  in  all  cases  alike,  for  the 
infraction  of  the  public  peace,  it  is  considered  more  equitable  to 
make  the  fine  in  all  cases  bear  an  exact  proportion  to  the  object 
taken,  and  may  be  therefore  said  to  be  certain  as  to  proportion, 
but  uncertain  as  to  amount 

Inasmuch  as  the  robber  is,  ip  the  general  acceptation  of  the  Remedin  by 
word,  also  a  thief,  the  actio  furti  manijeiti  in  quadruplum*  is  also  "cti™ available 
available  against  him,  which  is,  in  feet,  a  more  efficient  remedy,  A^dTiWri'''^ 
inasmuch  as  the  penalty  is  a  fourth  more  than  that  of  the  actio  vl  manifnti  ia 
bmorum  raftorum ;   because  the  latter,  in   the   quadruple  fine,  ^^''.''j"" 
includes  also  the  object ;  being  a  personal  action,  it  does  not  extend  njm'raptoni''i^ 
to  the  heirs  of  the  robber,  and  is  an  actio  rti  et  pante  persecuterta.    Actio  m  a 
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Several  attempts  have  been  made  to  account  for  this  uMmaljTj 
of  wUch  the  most  reasonahle  appear  to  be,*  that  it  waa  cnced- 
ingiy  difficult  to  prove  theft  manifeit,  wd  that  conacqueatly  bf 
ht  the  majority  of  remedies  were  taken  on  theft  non  manifest  in  a 
fine  of  double  value. 

This  Edict  supplied  this  defect  by  striking  a  mesne  between  dw 

two,  and  allowing  a  fine  of  triple  Utc  value  of  the  object  to  be 

levied  where  the  theft  is  accompanied  by  violence,  but  where  the 

thief  is  neither  actually  nor  constructively  caught  in  the  act. 

Penal  dunigei        The  highest  penal  fine  in  the  Roman  law  is  the  quadmple, 

for  quidnipi*      actimts  pcenaUs  ultra  quadruplum  non  datur,  why,  it  is  not  easy  to 

M^oiA  m  '  "y '  probably  only  because  it  is  thought  necessary  to  set  some 

the  Ronun        limit  in  the  interest  of  liberty,  and  because  the  object  is  to  fine  a 

i>^:  man  within  the  last  shilling,  so  as  to  give  him  the  greatest  poasible 

d^fnor^.      inconvenience,  not  to  imprison  him,  whereby  be  EccoiBes  a  mcfo 

dead  weight  upon  the  commonwealth. 

§  1916. 

Duoaum  in-  By  damnum  injuria  datum,  the  Roman  law  understands  the  act 

juria  (Uium  11     jjj,  yrhich  a  freeman  destroys  the  property  of  another  j  ft»r  when 
f^^^^°*  ^  this  act  is  done  hy  a  slave  or  person  not  free,  it  is  no  damnum 

injuria  datum,  but  a  noxa  j  and  m  like  manner,  when  the  dam^ 

is  done  by  an  animal,  it  is  termed  paupmn. 
CoDiUdoiii  The  conditions  requisite  to  constitute  a  damnum  injuria  datum 

requuiMia  are— 

Kinte  d^um        '•  That  the  object  damaeed  should  be  the  property  of  another. 
injuTB  datura.         2.  That  the  object  should  have  been  dami^jed. 

3.  That  the  damage  should  have  been  done  maliciously  or  by 
neglect. 

4.  By  means  of  an  illegal  act. 

And  may  consequently  be  defined  as  follows : — 
Definitioi).  Damnum  injuria  datum  ttt,  damnum  rti  tibi  nun  fertintntt  aetu 

iliegali  malitiose  sivt  atlpote  datum. 

§  »9i7- 
Derelapoient  of  Ffom  this  definition,  and  from  the  above  conditions,  it  follows 
thu  definidon.  ^^^  (|jg  object  must  be  the  property  of  a  person  to  whom  it  does 
not  belong,  and  cannot  be  committed  on  a  man's  own  property, 
except  indeed  another  person  have  a  qualified  property  in  the 
object ;  as  in  the  case  of  a  thing  which  has  been  sold  but  not 
delivered^  or  in  the  case  of  a  pledge  or  pawn,  because  the  securi^ 
of  the  party  to  whom  it  has  been  Hypothecated  is  thereby  lessened, 
and  he  has,  in  consequence,  pro  tanto  sustained  an  injury. 

*  TbomaUD)  in  not.  ad  I.  4,  %;  lide  et  btiy  inlb  nolence — bjr  chaoca  uM;  P. 

Cramer'i  Hlicoty  (German)  of  the  three  47,  8,  a  i  4 ;  P.  jo,  16,  19S,  in  not  ad 

Edico,— Dc  ii  hominibutannadicaacdire,  Gc.  orat.  Euita,etc  Rib.  1I16)  ibii]ue  pm 

Bononim  ti  riptoium,  Dc  damna  in  turba  Tullio,  p.  66. 
Hoo  i  Damafe  bjr  fence  and  aniu — iij  rob. 
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It  is  no  damnum  injuria  datmn  if  one  hinder  another  from  con- 
duding  an  advant^jcous  bargain,  because  then  no  thjecl  has  been 
damaged,  but  simply  an  interest  has  beat  injured,  which  must 
be  compensated  by  damages  representing  the  estimation  of  the 
injury  dline. 

The   injury  must  have  been   caused   immediately  by  malice,  immc^tdr  bj 
neglect,  or  culpa  -,  for  injuria  does  not  in  this  case  signify  insult,  "'"'i"  «"i 
but  an  actual  injury  or  damage  done  to  the  property  of  another,  or  ™'°' 
more  remotely,  the  injuiy  may  be  the  mere  result  of  a  malicious 
intention  or  culpa, 

§  1918. 

The  older  Roman  law  expressed  diis  damnum  injuria  datum^  in  coaccptiao  of 
Ttrious  ways,  and  by  difierent  phrases.  Somedmet  it  was  teniied  th«  tamaam 
thmmoH  injaria^  or  simpl]^  injuria,*  damnum  injuri^,*  &C. }  ^^  ^^ 
injwria  being  that  which  brings  injuria,  with  dam:^,  <n  what  is  Romu  juiutL 
tbc  same,  damage  not  committed  as  of  right,  that  is  to  say, 
by  die  fraud  and  culpable  negligence  of  the  actor.' 

From  Ulpian  we  learn  that  the  Lex  AfuiUa  conBoUdated  the  The  lei  A^uiHi 
bws  previously  existing,  and  superseded  those  of  the  Twelve  jonwUdated  the 
Tables  to  the  like  effect.*    Lt»  A^uiUa  minibus  legHusjna  ante  se  t^_  "^  ^-  '"'• 
de  damno  injuria  Itquntm  sunt  derogavit,  sive  XII.  Taiulii,  tivt 
pt*  Uk  alia  /kit.''    Taking  these,  then,  in  their  order  of  date,  the 
pnri>able  enactmenu   of  the  Twelve   Tables,  for  these  are  no 
longer  extant,  form  the  first  subject  of  speculative  examination. 

§  1919. 

The  laws  of  the  Twelve  Tables  dt  damno  injuria  data  being.  The  lam  of  the 
with  exception  of  two  words,  no  longer  extant,  their  tenor  must  TweiTe  TaWa 
be  collected  from  induction  in  default  of  direct  evidence.  d^m°^  '"^' 

Rupitia^  according  to   Festus  and  Paulus,    signified  by  the  Rapltui 
Twelve  Tables,  damnum  dare.    Gothofred  •  thinks  there  was  a  equ"»ient  to 
distinction  in  the  Twelve  Tables  between  the  damnum  injuria  and         uminjuna. 
per  inferlunium  datum,  and  therefore  restores  the  passage  by  the 
words  si  injuria  rupltias,  at  si  casu  sarcita.     It  may,  however,  be 
doubted  wtiether  this  distinction  really  existed,  and  whether  the 
Decemviri,  considering  the  simple  nature  of  the  laws  enacted  by 
them,    did  not   require  restitution  in  all  cases  of  damage  done, 
without  exception.     If  this  were  so,  the  passage  would  stand, 
qui  rupitias  sarcito,   '*  whoso  shall   have  committed   an   injury, 

'  Qiinct.  Diclim.  ^S{.  'Adrocemni^al,  i.e.  danmuni  dederli, 

■  P.  9,  ti  I  ;  I.  4, 1,  ^  4-  but  Chit  k  not  •  Litin  wotd  |  the  pungi 

*  P.  tj,  10,  I,  pr.  i  P.  >7p  39i  %  "'(■  of  FMut  i>  thenian  coiuidcred  corrapc 

*  P.  ];,  2|  30,  pr.  ^  4  j  Bim.  BciiKn.  Ja.  Scaljger  in  AdnotaC.  li  boweiei  of 
de  lert  sig.  tub.  luc  tocc,  p.  161.  opinion  JbUrufitia  iian  irchiic  woid,  for 

'  P-  9>  It  49>  ^  I.  vhicb  rufDt  wa   ubMltaKd  >t   >  liter 

*  P.  J,   »,   5,  *   1 1    Olofc    Bonicc,      period. 
AMviytat^,  ;vf*''4  AXMcrtvofift^.         *  Png.  xii  'nk  nb.  fUt 

f^V.  9.  .,  I. 
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let  him  make  it  good ;"  for  the  word  sardtt  has,  according  to 
Festus,!  this  signihcation, — In  XII.  Tabutis  Servius  Sulpic'tut  ait 
tigmficari  damnum  alvito  prastare^ 
Le^dvc  The  system  upon  which  the  laws  of  the  Twelve  Tables  were 

t!J!^'''*-&m'*  constructed,  deserve  to  be  adopted  by  all  modem  l^slators.  The 
at  coonmed  ^  Decemviri  rejected  all  details  and  provisions  for  special,  individual, 
with  dut  of  or  exceptional  cases,  kying  down  certain  broad  principles  on 
Engiind,  which  it  was  the  business  of  the  judge  to  meet  particular  cases  by 

deduction.  Under  all  circumstances,  the  judge  has,  of  necessity, 
this  discredon,  which  partakes,  in  a  modified  decree,  of  the  office 
of  the  legislator.  This,  indeed,  was  the  principle  followed  in  the 
more  ancient  Acts  of  Parliament  in  Ennand.  In  striving  to  de- 
prive the  judge  of  this  limited  but  wholesome  discretion,  the 
ends  of  justice  are  frequently  frustrated  ;  for  when  the  act  is 
general,  the  judge  knows  that  it  is  his  duty  to  apply  it  in  cases 
within  thffTmMaiB^  and  gtntral  initnthn  of  the  statute  j  but  when 
he  finds  a  number  of  exact  provisions  for  certain  individual  and 
special  cases,  he  is  obliged  to  conclude,  that  those  not  expressly 
mentioned  were  intentionally  omitted  by  the  legislature,  and  there- 
fore cannot  venture  to  import  or  to  infer  anything.  This  has 
in  some  measure  arisen  frova  the  extended  summary  jurisdiction 
given  to  magistrates  of  latter  years  in  many  minor  cases,  and  is 
one  of  the  necessary  inconveniences  attendant  on  superseding  the 
jury  system,  under  which  the  judge  leaves  it  to  the  jury  to  say 
"  whether  the  plaintiff  have  received  any  damage,  and  if  so,  to 
what  amount,  and  to  assess  the  value  of  such  injury  accord- 
ingly," a  discretion  which  the  Legislature  has  hitherto  hesitated 
to  intrust  to  a  justice  of  peace,  who  would  be  more  competent 
and  impartial.  There  appears,  on  the  other  hand,  no  reason 
why  this  expression  of  opinion  as  to  matters  of  fact,  should  not 
be  equally  left  to  the  judge,*  though  a  middle  course  may  be 
imagined  whereby  the  judge  finds  the  fact,  and  the  jury  assess 
the  amount  of  damage. 

§  1920. 

Pnctiee  In  Up  to  the  period  at  which  the  Aquilian  law  was  passed,  the 

o^iM*^"*"     P'**""  "'"^t  ^'■^^  exercised  their  discretion  in  cases  of  damnum 

damage  before     '"Juria  datum  bv  means  of  the  Edict,  or  the  psfulus  must  have 

the  pawDg  of     passed  certain  laws  to  meet  the  exigencies  of  particular  cases 

tfie  Aquilim       Qf  (jjjg  description,  of  all  of  which  the  want  of  classical  evidence 

leaves  us  in  perfect  ignorance  up  to  the  time  at  which  we  first 

meet  with  the  Aquilian  law,  of  the  epoch  and  author  of  which 

we  are  just  as  much  in  the  dark  as  with  respect  to  the  provisions 

of  the  Twelve  Tables.     Ulpian*  writes — ^a  Ux  Jquilta  pUbtt- 

'  Ad  biDC  Tocem.  Vic.  c.  61,  14.  tc  15  Vic.  c.  91,  thii  u  to, 

*  Jae.  Rarard.  ad  L.  L.  lii.  Tab.  c  24.  and  Ihcte  it  a  UU  bc&re  the  Legitlatore  to 

*  Undei  the  Count;  Coutt  Actt,  9  *  10  utend  the  piindple  Co  the  tupeiur  csuiti. 
Vic.  e,  9S,  la  ft  13  Vic.  c.  lO),  13*14         *  P.  j,  >,  i,  S  i. 
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eitum  esty  quum  tarn  Aquiliui  tribuHus  pUbis  a  pltbi  rogavtrit. 
This  could  not  have  been  the  celebrated  jurist  C.  Aquilius 
Gallus,  the  inventor  of  the  Aquilian  stipulation  already  alluded 
to,>  and  who  flourished  as  a  contemporary  of  Cicero,  a.u.c.  690, 
or  B.C.  63,  because  Quintus  Mucius  ocxvola,  who  was  mur- 
dered A.u.c.  672,  B.C.  lOl* — therefore,  eighteen  years  before 
Gallus — mentions  the  Aquilian  law  as  in  force  in  his  time.' 

Cicero,  too,  mentions  this  law,* — L.  CesuUnum  aJcuiaiorrm 
dt  pUbt,  jam  stnttn  auMvisse,  qmim  ab  L,  Sabellio  mulctam  lege 
Aquilia  de  just'ttia  petivitset,  whence  it  is  supposed*  that  the  law 
was  introduced  by  L.  Aquilius,  P.  F.  L.  N.  Gallus,  tribune  of 
the  people,  a.u.c.  572,  or  B.C.  201,  and  pnetor  in  Sicily  577 
A.u.c,  which  would  give  this  law  a  respecuble  anriquity.'  How- 
ever this  may  be,  it  is  clear  that  the  law  is  anterior  to  Cicero,  and 
even  Scaevola. 

§  1921. 

The  Aquilian  law  has  been  supposed  to  contain^  many  heads  Tenor  ind 
or  chapters,  we  now  find  that  it  consisted  in  three  only ;  ■  nor  do  ™"?''  °^  '*' 
we  find  anything  in  it  respecting  the  penalty  of  a  fine  of  double  ge^^iij", 
amount,  or  of  a  noxal  action.* 

The  first  of  these  three  chapters  treated  of  animals,  mancipt^  or 
those  wJiich  partoolc  of  something  approaching  the  nature  oi  real 
property,'" — a  distinction  abolished  by  Justinian.  These,  we  have 
already  seen,  were  slaves  and  beasts  of  burden.  It  extended, 
moreover,  to  gregariously  pasturing  beasts.  The  penalty  for 
malicious  mischief  to  such  is  the  greatest  value  which  they  would 
have  realized  within  the  year  last  past.  The  words  of  the  law 
are  as  follows  ; — ^ui  seruum  servarrtve  altenum  alienamve,  quadru- 
pedem  vel  pecudem  injuria  eeciderit,  quanti  id  eo  anno  flurimi  fuit^ 
tantum  as  dare  domino  damnai  ests.^^  Here  the  object  of  the  mali- 
cious mischief  must  be  a  male  or  female  slave,  or  some  domestic 
animal  used  either  for  the  purpose  of  labor  or  the  food  of  man, 
or  those  capable  of  domestication ;  since  otherwise  beasts,  fira 

'  §  i8s8  et  iq.  h.  op.  i  aceio  wu  conjul,  »  HeJiwc.  A.  R,  4,  3,  %  4  (    St  Vin. 

A.u.c.  6go.  Pighii  Ann.  Rom.  torn.  1,  p.  33a. 

*%46,  h.  op.  where  the  other  view  ii  'The  decemiin  legitlated  A.U.C.  301, 

incidcDCalty  adopted,  ted  qucre  ?  B.C.  451. 

'  P.  9, 1,  39,  pr.  i  P.  9,  I,  17,  ^  11  i  '  Cer,   Noodt.  id  L.  Aquil.  c.  1  i  Bil- 

I.  V.  Grarioa  de  orig.  jur.  civ.  c.  Go,  p.  97  ;  duinuiad  eandem,  p.  ill. 

Is.   Bertiaud  Iclomm.  2,   9>  9;  Gniioa  '  Gaiiu  ],  ^  iia  $  119. 

de  Legib.  el  Scdi.  Rom.  ^  i.,  p.  748.  °  L  4,  S,  $  4  i  Gaiiu,  3  ^  Z15, 

•In  Bnito,  c.  34;  Homm^nn  de  Leg,  »  ^  931,  h.  op. 

p.  61 ;  Limtunui  ti  P.  Manudui,  reid  de  "  P.  9,  a,  i,  pr.     Hotoounn  prefer)  the 

damno  iajuiii,  coatnty  Co  the  authority  of  leading,  tjuadmpedemTc  pccudcm,  of  which 

the    nuntuciipti,    Cf.  Jin   Grut  Not.   id  rading  tier.  Noodt.  approva,  id  L.  Aquil. 

ham:  legem.      AnConhii  AuguidDui  think*  c.  1.  f.  177  j  to  iln  Meennann,  p  45,  din. 

ibli  Uw  a  different  one  ttom  that  men-  de  rebui  mancipi :  the  lenor  of  the  law 

tioned  bf  Cicero  de  Nom.  prop.  Pand.  p.  appein  ilio  to  make  thii  reading  prefer- 

301,  Thet.Jur.com.  t.  Giphannu  and  Rlc-  able.— HC 
tEnhuaiui  will  read  injuria  intiad  oijvsiitia- 
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nalurtt,  not  contempUted  in  this  chapter,  would  be  included. 
The  mischief  must  be  malicious,  or  originating  in  culpable  negU- 
gence.  Madmen,  and  persons  coming  under  the  denomination 
of  in&nts,  are  consequently  not  obnoxious  to  this  law,  because 
such  are  not  legally  responsible  for  their  actions  ;*  nor  such  as 
defend  themselves  with  force  of  arms  against  an  assault,  inasmuch 
as  they  are  only  using  that  right  of  defense  which  nature  justifies, 
provided  always  that  they  use  no  more  violence  than  is  necessary, 
by  doing  which  they  render  themselves  liable  to  be  charged  with 
excess  i*  and  a  fortiori,  no  one  is  chargeable  with  the  result  of 
mere  accident,  because  then  the  necessary  ingredient  of  dolui^  ot 
malicious  intent,  is  wanting.*  This  is  subject  to  the  very  reason- 
able doctrine,  that  the  person  who  may  be  the  innocent  origin  of 
the  accident  causing  damage  must  be  of  his  own  right,  andnot  either 
engaged  in  an  illegal  act,  or  in  a  place  where  he  has  no  business 
to  be,*  and  that  he  be  acting  within  the  limits  of  his  calling.* 

§  1922- 
objecB  10  The  objects  to  which  the  lex  Aquilia  applied,  were  first  of  all 

which  thtfim  slaves,  male  and  female,  because  the  property  of  the  owner  was 
Jg,  Aquiiii  '  diminished  by  any  damage  done  to  them,  considered  as  rw,  and  as 
applied.  such  forming  a  part  of  the  property. 

Servi  ind  KTVE.       The  guadrupedes  vel  pecudts  consisted  of  two  descriptions  of  ani- 

den  indgrcgsri-  ""^^  t   hfstly,  those  quic  collo  et  doTso  domantur,  or  those  used  for 

Dui  inimiljfii     assisting  man  in  his  labor,  which  formerly  belonged  to  the  class  of 

for  the  fix>d  of     ^^j  mancJpi,^  such  as  horses,  asses,  and  mules  ;  and  secondly,  those 

gregarious  animals,  pomprehendcd  under  the  general  denomination 

of  pecus,  which  serve  for  the  food  of  man,  and  which  are  fed  In 

floclcs  and  herds,  such  as  oxen,  sheep,  and  goats,  and,  it  would  ap- 

Wild  beuu  not    pear,  swine'    Caius  calls  the  rest  iestia,^  or  wild  beasts,  as  bears, 

proucted  by       lions,  tlgers,  panthers,  &c.,  because  they  are  neither  capable  of 

being  used  for  burden  nor  fit  for  food  j   dogs,!*  too,  are  placed  in 

the  same  categorie,'° 

Caius  says  elephants  and  camels  are  of  a  mixed  nature,  nam  tt 
jumtntorum  opera  prastant  et  nature  lorumftra  est ;  which  reason 
is,  however,  inexact,  and  cannot  therefore  be  allowed  to  prevail, 
for  a  camel  is  a  gr^arious  animal,  of  the  vaccine  genus,  and  even 
of  a  less  wild  nature  in  its  native  countiy,  than  the  species  bet 
in  its  own  ;  and  the  same  may  be  said  of  tlephantus.    The  true 
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•P.  9,  2.1,^.. 

P.  9,1,  Hi  1.4,  J,  H. 

'•  Dog.  in  England  coold  not  be  tte  ob- 
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reason  ii,  that  camels  were  little  known  in  Rome,  even  in  the 
age  of  CaJus,  764  a.u.c.,  and  elephants  not  at  all,  seeing  that 
Julius  Caesar  is  said  to  have  lulled  the  first  with  his  own  hand,  and 
from  that  fact  to  have  acquired  the  surname  of  Cassar,  the  Punic 
word  for  that  animal.'  They  were  doubtless  unknown  before  the 
Punic  wars,  and  therefore  were  naturally  not  included  among  the 
rts  mancipij  and  continued  to  be  looked  upon  as  foreign  animals, 
the  nature  of  which  was  not  precisely,  and  certainly  not  generally 
known  at  Rome,  even  after  ^e  Romans  became  conversant  with 
North  Africa  and  the  East. 

;  damage  under  the  first  chapter  of  the  Aquilian  Me»««  of 


this  behalf  may  be  assessed  according  to  the  highest  value  the  the  yar  luc 
object  in  question  may  have  bprne  within  that  year,  reckoned  P"'- 
backwards  fi-om  the  date  of  the  injury  ;*  hence,  if  a  slave  had  been 
instituted  heir,  and  lost  his  life  by  the  fault  of  another  before  he 
had  acquired  a  vested  interest,  so  as  to  pass  the  property,  the  value 
of  the  inheritance  so  lost  would  be  taken  into  account,  as  in- 
cidental damage  i'  the  penal  sum  being  double  the  amount  of  the 
damage  caused. 

§  1923- 

The  second  chapter  of  the  Aquilian  law  had  ^len  into  desuetude  Specuiatjom  of 
as  early  as  the  age  of  Ulpian  ;*  we  had,  therefore,  no  trace  of  it,*  ="''"  "  "  "" 
and  were  reduced,  until  the  discovery  of  the  Institutes  of  Gaius,''  ,he  Kcond 
to    speculate   on  its  probable  contents  from   the  analogy  of  the  chipteroftbe 
prater's    edict,     ^a/   servum   servam  alienum  atitnam  ricefissi,  Aq"|'''°  ''* 
fersuaistvt    quid    ti    dtcttur  dolo  malo^  qua  tum^  tarn  diteriorem  ^o«ty. 
feceret^  in  twn-,  quanti  la  res  erit  in  duplum  judicium  daba^  There 
is  so  much  similarity  in  these  words,  with  those  of  the   first 
chapter,  that  it  has  been  supposed  the  prxtor  imitated  the  second 
chapter  of  the  Aquilian  law  in  forming  his  edict^  in  like  manner, 
which,  from  its  furnishing  a  more  perfect  remedy,  in  respect  of  the 
injury  provided  against,  superseded  the  Aquilian  law,  which  there- 
upon fell  into  desuetude.     This  better  remedy  has  been  supposed  to 
have  consisted  in  the  penalty  of  double  damages  lying  against  one 
who  confessed  the  injury,  whereas,  that  of  the  Aquilian  law  lay  only 
where  the  wrong  was  traversed.     Hac  actio  {^ratoria  dt  ttrvo 
mrrvplo)  ttiam  advfrsui  fatenttm  in  duplum  tit,  quamvis  AquHia 
infieianttm  duntaxat  catrctat? 

There  arc  other  theories  for  which  Heineccius'*>  cites  authori-  Theoiyof 
ties  i  they  are,  however,  all  less  probable  than  that  above  given.  Cujitiiu, 

'Serr.id  An.  1 190-  Tbe  Anbic  wocd         *  Cuj.  Pintit.  D,  tcC.  ad  L.  A^ui], 
lot  a  elepIuDt  ii  Ei  Til  ;  hence  we  kg         •  C«ioi  lui,  j,  %  »is. 
iriienu  the  Greek  and  Lalin  word  cime,  ^  P.  ii)  3,  i)  pc-  de  mcto  comipto. 

iXi*a£,  and  from  {MdavTOf,  elephintui.  *  Chiffledui   de   wcundo   ciple   Lesn. 

•  P.  9,  a,  ai,  4  1.  AquilL  torn  v.  Tha.  Jut.  p.  874,  .j. 
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Cujacius'  thought  that  this  second  chapter  applied  to  cases  in 
which  the  plaintilFhad  been  deprived  of  some  benefit,  whereby  an 
injury  accrued  :  as  where  an  ancient  light  was  darkened,  and 
no  easement  existed,  there  was  no  remedy  by  the  nt  lumtH' 
ibui  afficiatur^*  and  quotes  as  an  instance,  the  arbitrary  punish- 
ment inflicted  by  the  Emperor  Theophilus  upon  Petrona,  for  this 
cause,  related  by  Zonaras,  a  sorry  instance  truly  to  adduce  of 
justice.  Cujacius^  gives  another  instance  from  Pliny,*  of  the  remedy 
of  one  who  has  fraudulently  intercepted  an  anthia,  or  decoy  fish  : 
Feruni  dhcardem  locium  duel  insidiaium  puUhre  nets,  tepisse 
que  maltjiea  valuntate:  agnitum  in  maetllo  a  socis^  cujus  injaria 
erat :  et  damn!  formulam  tditam  eondemnatiimqut  addidit  Muci- 
anus  aitimata  Htt,  This  injury  could,  however,  be  efficiently 
vindicated  under  the  ist  and  3rd  Chapter  of  the  Aquilian  law.' 
Te«  of  the  We  now  come  to  the  real  tenor  of  the  second  Chapter,  as  given 

'f™!!'''!*'^'  ^^  Gains  3,  ^  215  :  Capitt  steundo  {legis  jfquiUa)  in  itipulalorem 
"»»  dlKOKK  "  4"'  p^cuniam  in  fraudem  ttipuiatoris  acceptam  ftcirit  quanti  ea  rtt 
inGiiui.  istei'tanti  actio  centtituitur.       Upon  which   Gaius   comments, 

^  2t6:  ^a  tt  ipsa  parte  legit  damn!  namtne  actionem  intraduci    < 
maniftstum   esl^    sed  id  caveri   non  fuit    necessarium,  cum    actio 
mandati  ad  earn  rem    sufficertt^    nisi    quod  ea    lege   advertui    in- 
fitiantem  in  duplum  agitur.^ 

These  speculative  opinions  have  been  given  in  order  to  shew 
how  widely  commentators  may  be  abroad,  and  at  the  same  time 
how  plausible  their  inferences  may  be. 

§,19*+- 
The  distinction  between  the  Aquilian  law  and  the  actio  de  tervo 
corrupto  was  duplex  ;  the  Lex  Aquilia  was  available  in  cases  of 
dolus  and  of  culpa,  hut  the  .action  for  corrupting  a  slave'  only  in 
case  of  malice.  The  Aquilian  law  awarded  a  fine,  amounting  to 
double  the  damage  suffered,  where  the  defendent  denied  his 
liability,  but  the  prxtorian  action  gave  the  same  remedy  also  in 
cases  of  confession*  within  the  year  j  the  praetorian  action  afi^rds, 
therefore,  in  some  respects  a  more  efficient  remedy,  that  is,  if 
brought  within  the  year  ;  it,  however,  had  a  disadvantage  if 
brought  after  the  expiration  of  the  pnetor's  office,  by  carrying 
simple  damages  only ;  still  more  so  when  the  dam^c  arose  out  of 
a  neglect,  and  could  not  be  attributed  to  malice.  Upon  the 
whole,  therefore,  the  praetorian  remedy  was  not  so  fer  preferable 
as  Heincccius  is  willing  to  believe. 

§  1925. 
The  third  chapter  of  the  Aquilian  law  is  not  directed  against 


D'utincdoo  be< 
Aquilii  and 
corrupto. 


*  Hdn.  A.  R.  X,  3,  ^  7  J  P.  !,  1,  3 ; 
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such  as  have  killed  the  slave  or  the  animal  of  another  by  any 
means,  but  against  such  as  shall  have  maliciously  killed  or  injured 
an  animal  not  included  under  the  head  of  gregarious  cattle,  or  who  Tenmof  it. 
in  some  way  had  intentionally  deteriorated  the  property  of  another 
by  burning,  breaking,  spoiling,  or  the  like.  Ulpian*  gives  the 
words  of  it  as  follow: — Caterarum  rtrum^  prattr  hemintm.tt 
pfcudtm  aceiias,  si  quit  alter!  damnum  faxit^  fuod  usttrit,  frtgtrit^ 
ruptrit'  injuria^  quanta  la  ret  trit  in  diebus  triginta  froximiSy 
tantum  at  demino  dare  damnas  esto. 

The  Aquilian  law,  therefore,  gave  a  perfect  remedy  in  all  cases 
of  that  which  the  English  law  terms  malicious  mischief,  and  that 
arising  from  culpable  negligence,  and  corresponds  with  the  de- 
daraticm  in  tort  of  the  English  law  for  the  same  injuries. 

The  seven  conditions,  the  presence  of  which  is  required  to  CoadtiioM  . 
inable  a  plaintiff  to  take  advantage  of  this  law,  therefore  are —  "^^Mt 

That  an  injury  have  been  done  hw. 

To  the  property 
'  Of  another 

By  a  freeman. 

Contrary  to  law  and  justice, 

DesignMly,  or 

Through  culpaUe  negligence. 
And  it  now  remains  to  develope  uese  positions. 

§  1926. 

The  term  injury  in  the  context,  i^ffinufli  injuria i/j/vm,  is  equiva-  Dmlopnaent 
lent  to  id  quad-  non  jure  fit,  where  in  is  used  in  its  negativing  ^^|^ """ 
sense,  and  Is  therefore  equivalent  to  illegal,  or  contrary  to  law  and  Tbnc  muK  be 
justice  ;  in  short,  a  tort  or  tortuous  act.     Injuria  has  also  another  ■<■  taytrj. 
signiEcation,  that  of  de&madon  or  insult  to  reputation,  and  is 
synonymous  with   the   word   coniumelia.      In   its   third   signifi- 
cation it  is  equivalent  to  cuipa,  commonly  expressed  as  damnum 
injuria   datum  i    and   in  its  fourth   to  iniquitasy  or  any   moral 
wrong.' 

Injuria  autem  cceidere  inteltigitur  qui  nullo  jure  ocddit.  Itaqu* 
latronem  qui  cceiderit,  nan  tenetur,  utiqut  si  altter  pericubim 
effttgere  nan  potest,*  here  injury  is  synonymous  with  nulia  jure. 
Ulpian  confirms  this  signification  '.^  Injuria  ex  eo  dicta  est  quod  non 
jure  fiat,  omne  enim  quod  non  jure  fit,  injuria  fieri  dicitur.  Hoc 
gentraliter ;  and  then  he  goes  on  to  give  the  particular  signi- 
ncadon.  Spedaliter  autem  injuria  dicitur  contumelia.  Interdum 
injurix  apptllationt  damnum  culpa  datum  tignificatur,  ut  in  Lege 

'  P-  9. ».  *7,  *  i- 

»  P.  9,  »,  37,  4  13.  Thii  word  »  un. 
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jtpiilia  dicere  lalemut,  Idtcrdum  iniquitatem  injumm  dietmun 
nam  fum  quii  inique  v/i  injuste  senttntiam  dixit  injuriam  ex  ee 
diclam  quod  jure  et  justida  cartt  quasi  non  juriano ;  contumeliam 
autem  a  contimntnde.  And  again,  the  same  author:  Injuriam^ 
autem  hie  acciptrt  nei  opartet,  nan  qtumadmodum  circa  injuriarum 
actiantm  contumeliam  quandam  ;  std  quad  non  jure  factum  tst,  hoc 
tst,  contra  jus,  id  est  si  culpa  quis  occiderit ;  et  idea  interdum 
utraque  actio  concurrit^  et  Itgit  Jquiliie  et  injuriarum,  sed  duie 
trunt  /estimatisnts,  alia  damni,  alia  contumelia:.  Igitur  injuriam 
hie  damnum  accipiemus  culpa  datum  etiam  ah  »,  qui  necere 
mtittit.* 

The  Institutes  explain  it  by  a  Greek  paraphrase,  that  being  the 
then  vernacular  langu^e  of  Constantinople,  and  &r  more  Gusccp- 
tible  of  line  distinctions  than  the  Latin. 

Generaliter  injuria  dicitur  omne  quod  non  juioft:  tpecialiier, 
alias  contumelia,  qua  a  cmttmnende  dicta  est,  quam  Graci  Sfipiv 
appellant ;  alias  culpa,  quam  Graci  iyxXrifia  {ivCurifui  hftifinjiia) 
dicunt  sicut  in  Lege  Aquilla  damnum  injuria  datum  accipitur; 
alias  iniquitas  et  injusdtia  quam  Graci  i.^iKLii»  {dvo^iav  koX 
AhtKiav)  vacant,  cum  enim  prater  vel  judex  non  jure  centra  quem 
prenunciat  injuriam  accepisse^  dicitur. 

Lastly,*  generaliter  dicitur  injuria  emue  quod  non  jure  ft. 
Specialiter  alia  est  contumelia,  quam  Graci  aJbiKLav  vacant ;  nam 
cum  prietar  noster  adversui  nos  pronunciaret,  injuriam  nos  ac- 
ctpisse  decimus.  Undt  apparet  non  verum  esse  quod  Labea'  puiaiat 
apud  prtetarem  injuriam  i^pai  duntaxat  significare.  Communem 
amnibus  enim  juris  est^  quod  'temper  adversus  bonos  mores  fit^ 
idque  non  fieri  alicujus  interest.  Hoc  edictum'  ad  earn  injunam 
pertinet  qua  contumelix  causa  fit.  Hence  we  see,  that  for  the 
purposes  of  the  Aquilian  law,'  injuria  denotes  damnum  culpa 
eiatum^  damnum  injuria  datum^  or  damnum  quod  nen  jure  datum 
est,  and  quod  contra  jus  datum  est. 

With  injuria  ui  its  second  and  fourth  significations  of  cMftfra/i/n' 
and  iniquitasy  we  have  for  the  present  no  concern,  and  will  there- 
fore treat  of  them  hereafter,  confining  ourselves  to  the  first  ai)d 
third  significadons  of  injuria,  viz.,  damnum  datum  and  culpa. 

It  may  somedmes  be  doubted  what  constitutes  an  injury,  or 
correctly  speaking,  a  man  cannotrbe  said  to  have  sustained  damage 
in  his  property  where  its  value  has  been  increased  by  the  act 
of  another,  notwithstanding  such  act  may  have  been  done  without 
hii  consent,  knowledge  and  wish  :  thus  if  one  castrate  a  slave 
without  the  consent  of  the  owner,  the  Value  of  him  as  an  eunuch 

'P-9.».  S.§'-  'P.  4-7,10,%$. 
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is  increased,^  and  for  this  reason,  tiie  injury  is  not  within  the  scope 
of  the  Aquilian  law.     Relief  is,  however,  givoi  in  a  different  way. 

§  1927. 
The  injuries  of  the  Aquilian  law  are  lulling  and  slaying,  wound-  Namw  of  the 
ing  and  mayhem,  burning,  breaking,  and  destriying.     The  killing  inj"**  in«iud«i 
may  be  with  armed  hand  or  otherwise,  occisum  auUm  accittrt  '^^%^\ 

t  ,  J    .-         ■  ■  <■  I       >■  I  .  f,  AqulUan  law, 

debemusy  sive  giaaio^  nvi  ettam  /uite,  vet  aha  Itloy  vtl  mambus^  killing  md 
si  firte  sirangulavit  turn ,-  vel  calce  pttiit^  vel  capite,  vel  qualittr  ' 
qualittr,*  The  violence  of  the  blow  is  of  no  importance,  so  that 
it  be  sufficiently  great  under  the  circumstances  to  produce  the 
mischief .  .  .  si  quis  senium  agrotum  leviter  percusserit,  et  is  obierit, 
rede  Labee  dicit  Lege  Aquilia  eum  teneri,  quia  aliud  alii  morti- 
ferum  esse  sclet. 

The  literal  meaning  of  the  law  is  complied  with  then  only  when  1 
the  death  has  been  caused  immediately,  si  damnum  corpore  earptri  ''™*«« » '''• 
datum  est.  Thus  WC  find  Celius  autem  multum  interesse  dleit,  occi-  ^^^ 
derit  au  mortis  causam  pncstiicrit,  nin  Aquilia,  sed  in  Return 
actione  tetuatur-?  ut  si  venerium  pro  medicamenta  dederit.  Killing, 
therefore,  if  consequent  on  an  act,  is  stiil  held  to  be  a  lulling  and 
slaying  within  the  analogy  of  the  law,  though  the  remedy  is  by 
another  species  of  action.  Again, — Si  quis  hominem  alienum  aut 
pecus  ita  incluserit  ut  fame  necaretur  ....  utilis  actio  in  eum 
datur.*     Here  the  killing  is  still  killing,  though  more  remote. 

Wounding  or  mayhem,  vulneratio,  follows  the  same  rule,  be  the 
wounding  by  a  sharp  instrument,  or  fercussione,  by  beating,*  or 
manihuSy  done  by  the  hand,  in  some  way  or  other,  such  as  tearing 
out  an  eyc^  (for  which  our  transatlantic  descendents  have  inventra 
the  word  gouging],  by  biting,^  or  otherwise. 

Mayhem,  in  the  English  law,  is  depriving  a  man  of  the  use 
of  such  members  as  are  useful  to  him  in  fighting,  and  is  a  public 
offense  because  the  value  of  his  services  to  the  state  is  diminished. 
Cutting  and  wounding  was  made  a  distinct  offense  under  an  act 
of  Parliament  called  Lord  EUenborough's  act.^ 

Burning,  breaking,  or  destroying,  ustia^  fractie,  ruptia,  includes  Toininjauue 
all  the  remaining  species  of  damage — with  this  difference,  that  it  ^j«^fs  """o, 
applied  to  inanimate  objects ;  and  these  words  have  a  liEe  extended       "'''  ""P"* 
meaning,      ^amquam  poterit  sola  ruptl  appeUatia  in  omnet  istat 
causes    sufficere^    ruptum    tnim    intelligitur    quad    quoque    modo 
corniptum  eit^  unde  nan  solum  fracta  aut  usta  sed  etiam  scissa  et 
collisa  et  ctfusa  et  quoque  modo  perempta  atque  deteriora  facta 
hoc  verba  cantinentur.     Hence  rupta  is  the   most  general  term, 
including  all  the  others,  and  equivalent  to  perempta  or  deteriora 
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facta.  Strictly  speaking,  usta  applies  to  things  damaged  by  burning, 
but  it  does  not  necessarily  apply  to  consumea  or  cemiutta^  although 
the  law  of  the  Twelve  Tables  used  it  with  reference  to  dead 
bodies.'  Fracta  may  be  a  constructive  breaking  by  tearing*  or 
compression,  or  by  any  means  whereby  parts  otherwise  coherent 
arc  disintegrated,  si  quit  vestimenta  sciderit  vel  inquinavcrit.* 

By  effusio  is  understood  not  only  the  pouring  out  to  waste,  but 
also  such  a  anfasio  or  mutatia  as  deteriorates  the  original  sub- 
stance     tfui  vinum  spurcavit  vel   effudit  vel  acetum 

fecit  vel  alio  quoque  msdo  vitiavit.* 

All  these,  however,  arc  covered  by  the  general  expression 
rumperi^  a  word  of  very  large  signification  in  the  Lati/i  language 
apart  from  its  technical  legal  meaning.  Thus,  Cicero  says,*  ahiit 
txctiiit  evasit  erupit^  "  he  has  broken  away,"  et  mutui  trupit.^  It 
includes  even  the  word  vulneravit^  thus : — Rupisse^  autem  eum 
utique  eedpirmuif  qui  vulneraverit,  vtl  virgis  vel  coris  vel  pugnis 
occiderit  vel  telo  vel  quo  alio  ut  scindtiet' alieni  corpus  vtl  tumorem 
fecerit  sed  Ita  dtmum  sed  damnum  injuria  datum  est. 

It  will  cover  tearing,"  throwing  into  the  water,  si  quit  miliwn 
vel /rumentum  meum  tttuderit  in  punters.  .  .  ,  frumenteiteatmvei 
aliud  quid  immiscuerit  ut  dijfficilis  separatio  est;^"  overloading  a  mule 
whereby  he  was  injured,  si  mulum  plus  juito  eneravit  et  aliquid 
memiri  ruperit ;"  or  making  a  leak  in  a  merchant  vessel,  gathering 
olives  before  ripe,  or  cutting  down  an  unripe  crop,  or  gathering 
unripe  grapes,  all  amount  to  ruptio  or  corruption  because  the  word 
includes  every  act  of  deterioration,  and  would  therefore  be  inserted 
to  cover  any  insufficiency  in  the  exact  words  particularizing  the 
grievance  complained  of. 

§  1928.      . 

Under  the  word  property  is  ihcluded  anything  which  lawfully 
forms  part  of  the  substance  of  another  :  for  instance,  slaves,  because 
they  arc  property  jure  quiritium ;  and  all  those  things  which  were 
termed  res  mancipij  which  were  beasts  of  burden  necessary  to 
assist  man  in  obtaining  his  livelihood,  such  as  beasts  of  draft  or 
burden,  and  those  gregarious  animals,  and  such  as  are  by  nature 
capable  of  being  domesticated  for  the  food  or  protection  of  man- 
kind, and  which,  on  that  account,  are  capable  of  possession,  and 
in  which  a  property  can  be  had ;  and  further,  any  other  objects 
not  indued  with  life  and  the  innate  power  of  motion,  in  possession, 
or  upon  which  a  proprietary  claim  exists. 


Ne  inn  iirbcm  ucetar. 
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§    1929. 

Tfaat  tlie  injury  must  be  done  to  the  property  of  anodutr  ofanstbcr. 
U  sufficiently  evident,  but  2  perfect  property  in  the  object  is  not 
imliapensable,  a  qualified  proper^  suffices ;  thus,  if  the  owner 
hypMhecatc,  *  accommodite, *  nire,*  or  otherwise  bail  the 
object  to  another,*  he  still  retains  sufficient  interest  therein  to 
enaUe  him  to  maintain  an  action  under  the  provisions  of  this  law ; 
for  injured  interest  is  the  basis  of  the  action,*  be  the  damage  direct 
or  indirect* 

5  1930- 

The  injiuy  must  be  caused  by  a  firee  man,  because  if  a  stave  be  By  t  6m  mii. 
the  means  whereby  it  arise,  Uie  remedy  would  be  by  a  noxal 
action,  such  injury  being  technically  termed  naxioy  and  the  slave 
who  caused  it  titnu :  on  the  other  hand,  if  done  by  an  animal,  the 
proper^  of  another,  it  is  a  fauperia ;  and  in  both  these  cases 
another  reinedy  is  given  which  qinnot  apply  as  against  a  free  man, 
because  the  owner  has  the  option  of  paying  the  damage  done  or 
surrendering  the  injuring  slave  or  animal,  on  the  ajround  that  he 
oucfit  not  to  be  liable  beyond  the  value  of  such  :  tjie  remedy  is  of 
a  ifi&rent  nature,  and  based  on  a  difFerent  principle,  and  therefore 
does  not  come  under  the  Aquilian  law,  which  was  introduced  fiir 
relief  against  injuries  of  another  nature. 

§  »93'- 

The  act  must  have  been  done  itijuria^  that  is,  contrary  to  law  Cntnn  u  bw 
and  justice  s  because,  if  injury  be  the  consequence  of  a  lawful  >m jutnct. 
act,  the  origin  of  it  is  not  wrongful,  the  doer  is  therefore  not 
chargeable,  which  he  is,  if  the  ill  result  Irom  his  performing  an 
illc^  act.  The  mtderanuit  tneulpata  tuUla  is  an  instance  of  a 
justifiable  injury ;  thus,  if  one  make  an  Ulegsd  attack  with  the 
view  of  slaying,  wounding,  or  robbing  another  who  cannot  other- 
wise save  himself,  than  by  killing  or  wounding  such  aggressor,' 
•ucfa  person  ts  said  to  have  had  resort  to  a  defence  or  safeguard, 
tutela^  called  inculpata^  because  no  blame  attaches  to  it  {  and 
wiodtranun^  because  he  has  used  moderation,  or  nothing  beyond 
awderata  violence,  or  that  necessary  for  the  protection  of  his  life, 
limb,  or  property.  This  eminently  applies  to  women,  who  may 
defend  themselves  from  violation  by  slaying,  wounding,  or  cnpphng 
tbe  stressor. 

Thu  doctrine  is  blly  recc^izcd  by  the  English  law,  in  the  st 
4tfimJnu^  pleadable  to  a  trespass  vi  it  armt^  £e  allegation  in  the 
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plea  being  tnelllter  manui  impcimt^  and  in  confession  and  avoidance, 
*'  that  he  did  a  little  beat  the  plaintidf,"  to  which  the  plaintiiF  is  at 
libertjr  to  rcplf  de  injuria  and  excess  -,  and  the  issue  of  iact  be- 
tween the  parties  is,  whether  the  defendent  used  more  violence  than 
was  necessary  for  repelling  an  illegal  act  on  the  part  of  the  plaintiff. 
The  injury  must,  therefore,  arise  out  of  a  tortuous  act,  or  be 
consequent  on  the  performance  of,  and  result  from  an  illegal  or 
prohibited  deed ;  for  a  schotJmaster  m^  moderately  castigate  a 
'  scholar  so  that  he  excede  not  the  ttoundt  of  moderation.' 

§  I93»* 

The  act  resulting  in  dam^  must  have  been  done  deiignedlj^ 
with  malict  aftrtthtught^  and  inttntion  to  injure  and  cause  damage  i 
for  the  absence  of  design  renders  the  damage  the  result  of  mere 
accident,  for  which  no  one  is  to  be  held  liable.  The  casus  for- 
tuitus  IB,  however,  divided  by  so  narrow  a  line,  from  a  very  slight 
degree  of  neglect,  that  the  consideration  of  die  doctrine  of  die 
cufpay  as  applied  to  the  Aquilian  law,  must  necessarily  have  the 
precedence  over  that  of  the  catui. 

Instead  of  damnum  injuria  dare-,  sometimes  injuria  dart  is  sim- 
ply used,*  or  injuriam  faetrti'  even  culpa  dart  is  to  be  met  with, 
^i  cum  alittr  tutri  te  non  potstnt^  damni  culpam  dederit  innoxH 
sunt.  Vim  tnim  vi  defenaire  amnts  Itgts  emniajue  jura  ptrmit- 
tunt;*  hence  culpa  is  synonymous  with  injuria^  though  the  latter 
is  a  larger  word. 

The  second  juristical  signification  of  culpa  is  dtlut,  upon  which 
Hasse  remarks :  Wir  baben  also  nun  die  zwcite  juristische 
Bedeutung  von  culpa'  welche  noch  immer  dolus  in  sich  &$st. 
Culpa  heisst  damach  Zurcchnung  oder  vielmchr  der  Zustand,  das 
Verhaltniss  des  Handelnden  zur  Handtung  in  welchem  Zurech- 
nung  eintritt.  And  this  seems  consonant  with  the  technical  legal 
Latinity :  ^  Et  idto  juxrimut,  si  furissut  damnum  dtdirit^  an  Ligtt 
Aquilite  actio  sit?  Et  Ptgasus  ntgavit:  quse  enim  in  eo  culpa  sit, 
cmn  tux  mentis  non  sit  ?  Et  hoc  est  verissimum  ;  ctitatit  igiHir 
AquiH/e  actio :  qutmadmodum.,  si  quadrupes  damnum  dedtrit  .  .  . 
Sid  et  si  infans  damnum  dederit^  idem  irit  dictndum.  ^uad  ti 
imputes  idfecerit.,  Labeo  ait,  qutafurfi  teneatur^  teneri  tt  Aqmli* 
turn:  et  hoc  puto  verum,  si  sit  jam  injurise  capax.  An  animal,  a 
child,  or  a  madman  {furiosus),  are  not  injuria  capacts,  because 
in  iis  nulla  culpa  est,  they  cannot  be  held  accountaUe  for  their 
actions.  We  then  have  a  veiy  involved  case  of  culpa,"  arising  out 
of  a  tortuous  act,  and  injury  consequent  thereupon.  Taitmariiu 
in  stmta  nectu  supra  lapidem  lucemam  pssueratj  quidem  prateriens 
tarn  tuitmkrat^  tabemarius  euA  constcutus  lucernam  reptscebat  tt 
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frnptnttm  rttentbat :  \UtfiageU»^  guad  in  manu  bahthat  in  fw  doltr* 
iHeraty  vtrbtrart  taitrnarium  cteptrat  ut  it  mittenl.  Ex  to  majert 
rixafacta^  tahtmarius  tl  tjui  luctmam  sustuUrat^  cculum  effoderat. 
Ctnsuleiat  num  damnum  injuria  ne^  vidttur  dedtssi,  quantam  prior 
fiagilU  ptrcuuus  tutt  f  Retptndi  ;  niii  data  epira  iffidiistt  aculion^ 
Htn  videtur  damnum  injuria  ficisse^  culpara  enim  penes  tum^  qui 
friar Jiagtlh  ptrausit,  rtsidtre.  Sed  si  ah  to  non  prior  vafulatstt^ 
ttd  turn  ei  iucirnam  tripirt  velltt  rixatus  esset-,  iehtmarii  cul^ 
factum  vidtri. 

Here  the  origin  of  the  injury  is  looked  to,  and  the  culpa  made 
equivalent  to  dolus.  The  case  of  a  collision  of  two  vessels  dis< 
tinguishes  between  accident  and  culpable  negligence.'  Si  navis 
tantra  tt  vtnitntetn  thrtiisset,  aut  in  gubematartm  aut  in  ducatorem 
actimem  ctmftttrt  damni  injuriie.  Alfrtnut  att :  Sed  si  tanta  vis 
navi  lacta  sit  qux  temperari  non  potuit,  nullum  in  dominum  dan- 
dam  actionem^  tin  auttm  culpa  nautarum  id  /actum  sit^  putt 
Aquilia  suffittrt.  This  might  be  diluSy  or  nigligentioy  for  imptritia 
or  infimulas  culpse  adnumeratur^  and  in  the  same  sense,  but 
dearer,  CaUistratus  says  :  Si  de  pluribus  hartdibut  quibusdam 
invitis  aut  ignorantlbus  afertum  erit  testamentum^  non  amittunt 
portionts  suas  qui  culpa  orinl.* 

The  principle  here  enunciated  is  volenti  et  consenttenti  non  Jit 
injtria^  and  is  applied  conversely. 

Mora'  t\itow%  the  onus  of  culpa  on  the  morosui^  and  is  there- 
fore equivalent  to  culpa ;  thus,  Sequitur  vidtri  dt  to  quad  adores 
tonstituerunty  quotiens  culpa  tntervtnit  debitaris^  petpetuari  obliga- 
timtm^  quemadmodum  inttlligendum  sit.  Et  quidtm  si  tfficirit 
prtmissor,  quo  minus  solvere  possit,  eteptditum  intellectum  habet  cen- 
tittutioj  si  vtro  moratus  lit  tantum  est.  This  is  the  widest  sig- 
nificaticHi  of  all  which  can  be  attached  to  culpa, 

§  •933-' 
No  doubt  exists  as  to  the  degree,  of  culpa,  which  attaches  on  The  A<|silua 
accouot  of  damage  done  within  the  AquDian  law,  because  in  lege  ^^(^^-^ 
jtquiJia  tt  levissima  culpa  vtnil i^  hence  any  negligence,  shon  of  ihedcgmof 
mere  accident,  suffices  to  render  the  'defenaent  li&le :  ac  nt  si  oiifa. 
fuidtm  hae  Itgi  tenttur  qni  casu  ocddit,  si  moda  culpa  ejus  n""aTJ^,J^jJJ™* 

imveniatur.'' In  bac  actione  qu^  ex  hoc  laiic^. 

eapituU  oritur,  dolus  et  culpa  punitur,  Idtoque  ti  quit  in  stipulam 
suam,  vel  spinam  eomhurtnda  ejus  causay  ignem  immiserit,  et  ulte- 
rhu  evagatus  et  progrtssus  ignis  alienam  segetem  vel  vineam  laserit,  . 

ftqutramus,  num  imperitia  ejus  aut  negligentia  id  accidil.  Nam  tiBauMdlD 
ti  dit  vtntKO  id  ftcit-,  culpx  reus  est ;  nam  et  qui  occasionem  oppotidoo  ta 
pmtat,  damnum  fccisse  videtur.     In  ndtm  crimint  est,  et  qui  non  Mtf"**"^ 

*  Qpicre  dolon.  *  P.  19,  5,  alt 

•P.9,.,io,i4.  V     '  P.  4S. '.  9«.  4  J- 

'P.9,i,i,k  H  I.  4.  3.  *  I  i  P.  4*.  '  P.  9,  1,  44. 1'- 

1,  ijx.  ■•].4,,,^3. 
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oiservavil^  ne  ignis  Imgiut  proctdtret.  At  it  omnia  qux  oportnit 
observavit,  vel  subita  vis  venti  lon^us  ignem  produxit  caret 
culpa.' 

This  is  a  special  case,  and,  like  all  questions  inrtdvhig  neg^ 
g«nce,  must  depend  entirely  upon  the  particular  circunutincte 
with  which  it  is  connected. 

In  a  fonner  place,*  it  was  a  question  of  the  negligence  neces- 
sary to  attach  liability  on  particular  contracts ;  and  a  great  difficulty 
thcr^  arose  in  distinguishing  between  the  grades  on  account  of 
diHerent  qualificadng  adjectives  being  used :  it  was  then,  however, 
shewn  that  all  degrees  should  be  rejected  upon  the  ground  of  such 
degrees  of  comparison  not  being  relative  to  one  another,  but  rela- 
tive to  the  circumstances  ;  in  the  present  case,  the  question  does 
not  arise,  because  the  least  possible  negligence  involves  liability. 
It,  therefore,  is  here  sufficient  to  ascertain  what  is  positively  a 
want  of  diligence,  or  to  fix  the  point  which  separates  negligence 
from  mere  accident.  Is  autem  injuria  occidisse  inUlUgitur^  cufts 
delo  out  culpa  id  aeciderit  nee  uUa  alia  Ugt  damnum'  quod  sine 
injuria  datur  reprehtnditur  itaque  impunitus  est,  qui  sine  culpa  eC 
dolo  malo,  casu  quodam  damnum  committit.' 

Now  the  above  cited  passage,  respecting  the  burning  of  weeds, 
contains  several  hypothetical  propositions, — and  the  first  question 
asked  is,  whether  the  damage  by  fire  arise  fiom  ignorance  or  blame- 
able  neglect  ?  this  certainly  starts  a  difficuly,  on  account  of  the  use 
of  the  word  imperitia  for  imperitia  culpse  adnumeratur.  It  will 
be  remembered  that,  to  found  an  action  under  the  Aquitian  law, 
malice  is  a  necessary  ingredient  :  this  malice  may  dtber  be 
direcdy  proved  or  implied  by  imputation,  and  such  imputatit  is  to 
be  very  widely  construed,  because  he  who  does  not  take  very  great 
care  is  held  to  be  reckless  of  his  neighbour's  property — a  rule  in- 
troduced on  account  of  the  extreme  difficulty  of  ascertaining  the 
animus  quo  of  an  individual  who  has  done  injury  to  the  property 
of  another. 

Imperitia  in  the  present  case,  therefore,  must  not  be  considered 
in  its  legal  meaning,  but  as  placed  in  opposition  to  culpa ;  for  if  a 
blameaUe  imperitia  were  meant,  liability  would  dearly  be  con- 
sequent upon  it,  as  will  be  seen  hereafter.  Burning  the  «traw  and 
rubbish  on  a  calm  day  would  be  excusable,  but  blameable  (Ml  a 
windy  day,  because  in  such  case  an  opportunity  is  afibrdcd  whereby 
damage  may  happen ;  and  in  like  manner,  if  he  allow  the  fire  to 
bum  too  fiercdy  so  that  the  sparks  fly  about ;  but  if  he  bum  bis 
weeds  on  a  calm  day  and  l»ep  his  fire  low,  but  a  storm  of 
wind  suddenly  arising  drive  the  sparks  about,  then  he  is  held 
excused,  beauise  he  cannot  foresee  such  a  circumstance,  and 
therefore  cannot  have  intended  mischief:  this  view  is  supported  by 

'  P.9,1,  IC^].  'Guuilnit.  }$  II. 

'  i  '5?7.  h.  op.  to  ^  1JJ3,  h.  op. 
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the  .following  passage, — in  which  die  word  imptritia  is  used  in  the  impnitUvKdia 
1^^  sense,  and  one  diametrically  opposed  to  that  in  which  it  is  SlTJ^^'^ 
employed  in  the  last  passage  and  tulpa  adnumtratur ; '  dias, 
Impstu  quoque  mularum,  qtiat  muUe  propter  impcritiain  retiturt 
tun  patHity  si  lervui  iuui  apprestut  fuerit^  culpa:  reus  est  mulia.* 
Beii^  a  professed  muleteer,  he  is  liable  for  his  want  of  tkillfulncss, 
and  this  is  good  liw  in  Westminster  Hall,  for  an  action  will  lie ; 
and  damages  are  recoverable  against  the  driver  of  a  public  carriage 
for  "  uoskillfoily,  carelessly,  and  negligently  driving  the  said  carriage 
whereby  a  damage  accrued  to  the  plaintiff  i"  but  the  unslcillfol- 
ness,  carelessness,  and  negligence,  must  be  proved  as  laid,  for 
should  it  turn  out  that  the  driver  was  sufficiently  slcilled,  and  oscd 
all  the  care  which  a  prudent  man  would  under  the  circum- 
stances, having  neglected  no  means  in  his  power  to  prevent  the 
injury,  then  it  will  be  adjudged  to  be  the  result  of  pure  accident, 
and  the  verdict  must  be  for  Uie  dcfcndcnt ;  and  the  same  applies  to 
an  action  against  a  proprietor  of  a  hackney  carriage  for  the  in- 
sufficiency of  such  carriage,  in  consequence  whereof  it  breaks 
down,  and  the  plaintiff  is  injured.  The  Roman  law,  however, 
goes  ouitc  as  &r  as  the  English  ;  for  the  same  fragment  continues, 
Sid  St  prepttr  infirmitatem  tas  retintrt  nen  potuerit,  eum  alius  Infitmitu 
firmior  rctmere  eas  potuisset  icque  culpz  Unttur.  The  term  fqmT^tto  • 
infinnitas  must  here  be  interpreted  by  unsldllfulness,  not  mere 
physical  strength,  and  turn  alius firmifr,  by  more  efficiently,  which 
should,  however,  be  subjected  to  some  limitation,  and  such  will  be 
ordinary  competency  to  perform  the  duty  he  holds  himself  out  so 
to  perform ;  Since  otherwise,  there  might  possibly  exist  but  one,  the 
best  of  all  possible  muleteers,  who,  under  the  circumstances,  would 
have  been  exculpated  i>  the  same  observation  applies  to  the  case  of 
the  savage  iogf  sed  tt  si  canity  cum  ducirttur  ab  aiiaut,  aspirttate 
ssia  tvaterity  tt  alicui  damnum  dtderit,  si  contincri  nrmius  ab  alio 
potuit,  vtl  si  per  eum  locum  induci  non  debuit.  hac  actio  {dt 
paufcric)  ccssabit^  tt  ttnebitur  qui  cantm  tencbat. 

Hasse*  therefore  is  correct  in  observing  that  the  greatest  amount  hmc*!  mw  of 
of  care  or  dtligAice  must  be  exercised  in  order  to  exculpate  a  the  cuipi  udiIbt 
person  inculpated  under  the  Aquilian  law.  Die  Aquilia  erfordcrt  '''''  '*"■ 
das  Aeusserste  der  Sorg^t,  damit   keine   Culpa  eintrete :    sie 
vedangt  abcr  nicht  mehr  als  den  Fleiss,  welche  fleissige  Mmnei  ^ 

gewhoenlich  anwenden :  folglich  gehccrt  niemalt  mehr  zur  Ver- 
meidung  der  culpa,  ais  mithelmzssiger  Fleiss  nach  der  gewochn- 
licber  Anstrengungsfxhigkeit  eines  Menchen  berechnet,  und 
was  darueber  hmausllegt,  gehccrt  scbon  zum  casus  fortiutus  und 
wird  keines  weges  zugerechnet,  wenn  gleich  jemand  die  phyaische 
Ursache  des  scbaedlichen  Ereignisses  gewcsen. 
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We  now  come  to  certain  special  cases  in  which  the  impntaU; 
Uame  is  regulated  according  to  particular  circa  instances.'  Si 
putattr  ex  arhare  ramum  turn  dtjieerity  Vtl  maehinariut  htmiium 
praUrtunttm  tcciditj  ha  tenetur,  it  it  in  publicum  dicidat^  nee  ille 
proclamavit  ul  easui  ejus  evitart  pasiit.  Sed  Afucius  etiam  dixit 
li  in  privTito  iJtm  accidil,  pcsse  de  culpa  agt:  culpam  autem  esse 
cum  quod  a  diligente  provideri  poteric,  non  esset  pravisum,  aut 
turn  denunciatum  esset,  cum  periculum  evitan  non  posset.  Seam- 
dam  quam  rationem  non  multum  rtfert  per  publicum  an  per  pri- 
vatum iter  Seret  cum  plerumque  per  privata  laca  vulgo  iter  fiat, 
^uod  si  nullum  iter  erit  dolum  dttntaxat  prastare  debet^  ni  im- 
mittal  in  eum,  quern  viderit  transeunlem,  nam  culpa  at  te  txigenda 
non  estj  cudi  divinare  non  potuerit  an  per  eum  hcum  aliquts  tranii- 
turui  sit. 

Here  no  distinction  is  made  between  a  puBHc  and  private  way, 
provided  always  that,  in  either  case,  the  woodcutter,  who  cannot 
prevent  the  tree  from  (ailing,  ciy  *'  heads  below,"  or  '*  gardee 
loo,"  *  and  this  upon  the  principle  that  both  species  of  roads  are 
equally  subject  to  passage :  if  he  did  not  ctT)  blame  is  impirtaUe, 
because  it  is  possible  the  woodcutter  might  have  waited  to  let 
slip  the  arm  of  the  tree  upon  the  passer  by.  If,  therefore,  he  did 
all  that  a  careful  man  could  under  the  circumstances  have  done, 
no  evil  intention  is  imputable. 

Now  if  there  be  no  roadj  a  mischievous  intention  is  the  less 
probable,  and  therefore  is  not  imputable,  but  must  be  proved;  nor 
is  he  even  required  to  call  "gardee  loo."  This,  then,  is  the 
meaning  of  dolus  in  this  passage,  which  is  confirmed  beyond  a 
doubt  by  that  which  follows, — "  because  he  cannot  expect  that 
any  one  will  pass  that  way."  .In  other  words,  because  the  most 
mischievous  mind  cannot  be  supposed  to  speculate'  on  so  im- 
probable a  contingency. 

The  following  very  remarkable  case  is  mentioned  in  the 
Digest*  : — Si  quum  pila  quidam  ludtrent^  vehenuntius  quit  pi/a 
ptrcutsa  in  tentorit  manut  earn  dejecerity  tt  tic  tervi,  qutm  tontar 
radehalf  gula  sit  prieeita,  adjectt  cultelia,  in  quocunque  etrmtt 
culpa  sit,  turn  lege  Aquilia  teneri.  Proculut  ait,  in  tonsoris  esse 
culpam,  Et  sane  si  ibi  tondehat,  nil  ex  consuetudine  ludebatur 
vel  ubi  transitus  frequens  erat,  est  quod  ei  imputetur.  ^amvii 
Mtc  illud  male  dicatur^  si  In  loco  periculoso  selbm  habenti  tonsori 
te  quit  emmiseritj  iptum  de  se  quari  debere. 

It  must  be  premised  that  the  barbers  in  Rcme  were  in  the 
habit  of  exercising  their  calling  in  public,  having  a  moveable 
shaving  stand  for  the  purpose.     Barbers  have  ever  been  renowned 

'  P.  9)  1,  31.  "  head*    below,"    clcarlji  compttd  (men 

'In  Scadind   thii  a  the  rquinleal  of      "  ginln  toui,"  or  pcrchuuc  " lieu." 
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a$  tbe  greatest  purrcvors  of  news,  and  not  unjustly ;  it  is  stiU 
so  in  Eng^d,  and  in  France  notoriously  so.  In  eastern  countries 
all  the  gossip  may  he  heard  at  the  "berbcr's"  shop.*  The 
case  above  reported  might  more  easily  happen  than  might  at  '^Irst 
be  supposed,  since  the  barber  naturally  set  up  his  stand  in  the 
place  of  the  greatest  frequence,  because  there  he  would  have  the 
best  chance  of  custom,  and  in  such  open  places  people,  it  would 
appear,  amused  themselves  with  gossip  and  various  sorts  of  e;ames>* 
and  among  others,  hockey  or  fives ;  and  hot  only  this,  but  aS  freely 
exercised  their  respective  trades  in  the  open  street,  to  the  in- 
convenience of  the  passers  by,  Domitian,  it  would  seem,  not 
only  put  an-  end  to  these  obstructions,  hut  otherwise  ameliorated 
the  state  of  the  city  by  an  improvement,  as  well  as  by  a  metro- 
politan police  act,  which  is  alluded  to  by  Martial' : — 

AhsluUrat  Mam  temerarius  institgr  urbem, 

Inqut  sut  nullum  limine  Umtit  erat. 
yuisitli  tenuiSy  Germanice  crescert  vicoi ; 

Et  medo  quit  fuirat  umtta-,  facta  via  est. 
Nulla  catenatit  pila  est  pnecincta  lagenit. 

Nee  PrtBter  medio  cogitur  ire  luta. 
Stringitur  in  densa  nee  ceeca  navacula  turha ; 

Occupat  aut  totas  nigra  paptna  viai^ 
Thtter,  caupty  coquus,  lanius  sua  Umina  servant^ 

Nunc  Rama  «/,  nuper  magna  iaberna  fuit. 

At  Athens  these  dealers  were  confined  to  one  place,  termed  the 
Macelium* : — 

Dum  hac  IcQuimur,  interea  he!  ad  macelium  ubt  advenimus, 
Gmcurrunt  Lett  mi  ebviam  cupedinarli  amnes^ 
Cetarii,  lanii,  coqui,  fartares,  plscateres,  aucupes 
^uibut  et  re  saha  et  perdita,  profueram  et  prosum  sapt. 

As  a  direct  mischievous  intention  can  hardly,  in  this  case 
even,  be  imputed  to  the  barber,  who  can  have  had  no  interest 
in  cutting  the  slave's  throat  instead  of  his  beard,  we  must,  there- 
fore, consider  the  barber  to  have  been  held  so  Ci^elcss  df  whether 
mischief  happened  to  his  customers  or  not,  as  to  amount  to  an 
imputation  of  malice.  The  barber  would  not,  however,  have 
been  held  liable,  if  he  had  established  his  shaving  booth  in  a  place 
where  hockey  or  fives  was  not  pWed,  and  miere  be  was  not 
liable  to  accidents  from  the  great  frequence  of  people.  In  like 
manner,  no  liability  accrues  on  accoimt  of  a  slave  killed  by  chance 

■  The  "  barim"  in  th*  AnUan  Nighu,  chiC  the  Appcmonian   men   and  wonien 

who  cot  hit  CDMDOien' thnan.  plaTatthuiicidnggameonSuniliTt.  FiTCi 

'  Tb  fd^  LtiBU  msK  luTc  been  fifei  to  called  became  played  with  the  hand,  or 

or  bocker,  a  game  which  hai  now  ob-  five  fiogen. 

taioad  a  jWidal  reputation  fivm  the  cik  of  '  Epi|r.  7,  61. 

Tbooui  T.  Robeiia,  ]  De  Gcx  and  Smile,  *  Ter.  Eun.  Ad  *,  »e.*,l.*^. 
7S9,  Kaicht  Brace,  V.  C,  wheie  it  appeal* 
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pusing  throogh  a  djereed  ground  > : — Si  a  jacuiantihus  terous  fucril 
ttdmtf  AfuUttB  hau  ttt.  Std  »',  quum  alii  in  campe  jaculareHtur 
jtrvut  pir  twit  heum  trensitrity  JiquHia  attain  quia  non  debuit  per 
campum  jaeulatorinm  iter  intcmpeKive  factrt.  In  the  fine 
cue  the  thve  vaa  passing  in  a  fibUe  way,  where  persons  were 
throwing  the  lance  of  their  own  wrong ;  but  in  the  second,  the 
)bv«  waft  pasting  through  a  djtreed  ground  of  bis  own  wrong, 
where  persons  were  throwing  the  lancc  of  tbtir  own  right,  ^i 
ttrmtn  data  opera  in  emn  jacuiatui  est  utique  Aipdiia  teneiitur. 
Of  course,  even  in  the  djereed  ground,  if  any  one  threw  at  bini 
wilfully,  he  would  be  liable  for  the  damage. 

^am  Imsus  quofue  ntxiut  in  culpa  est  ;*  but  when  the  damage 
results  from  mere  plav,  no  liability  attaches  in  case  of  accident : 
Cum  pila  eompluret  luderent,  quidam  tx  bis  strvulum  cum  pilam 
pracipere  ctnaretuTy  impulit^  servus  cecidit  et  crus  /regit,  ^tue- 
rebatHr,  an  deminui  servuli  Lege  Jquilia  cum  »,  cujus  impulsu 
ttdderat  agire  ptsiet  f  Respendij  nan  pesie  eum  as\i  magis  quam 
culpa  videretur  factum,*  Here  the  pushing  the  slave  to  seize 
the  ball  first,  cannot  in  any  way  be  construed  so  as  to  impute 
malice. 

§  »935- 

It  has  been  doubted  by  some  authors  whether  faults  of  omissittt 
are  to  be  visited  with  equal  severity  with  feults  of  ctmmtiiany  and 
the  distinction  is  certainly  worthy  of  examination.  Generally  - 
speaking,  the  former  imputes  less  blame  than  the  latter,  but  in 
many  cases  the  two  will  be  found  to  be  equal ;  and  in  certain 
cases  the  former  may  even  involve  a  greater  degree  of  blame  than 
the  latter  :  in  other  words,  that  fawts  of  omission  vary  exactly 
in  the  same  nray  as  those  of  commission. 

The  rule  may  be  then  taken  to  be,  that  where  there  is  an 
obligadon  to  do,  the  negject  in  petfoniunce,  or  omission  of  due 
diligence,  will  be  equal  to  faults  of  commission ;  and  where  Some- 
thing hu  been  done  by  way  of  a  beginnii^,  the  omission  to 
contmue  to  act  will  be  equal  to  a  deed  of  commission.  Such 
is  the  obligation  of  a  tutor  to  perform  his  trust,  of  a  man- 
datary to  perform  his  commission,  of  a  co-heir  to  duly  and  truly 
administer,  of  a  cemmodatary  to  see  the  thing  lent  suffer  no 
damage,  of  a  depositary,  of  a  partner,  of  a  tenent,  and  the  like ; 
and  these  obligations  are  strengthened  by  the  persons  charge- 
able having  entered  upon  the  actual  perf<H'mance  of  the  duty, 
whether  imposed  by  public  authority  or  private  agreement,  which 
is  essentially  the  same  things  Donellus  thus  lays  down  the  fol- 
lowing rules  in  such  cases*  :— 
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**  Whoever  uodeitakes  an  office  or  busineis,  it  bound  first  to  Doncllu^ 
consider.  That  he  can  leave  it  alone  if  he  like,  on  foreseeing  dan-  •ummuy. 
gcr ;  or,  That  be  is  not  competent  to  the  duty.  He  has  the 
option  <^  not  acting  in  the  matter :  If  be,  however,  do  9o  act, 
and  injury  foUow,  instead  of  benefit,  no  one  can  excuse  him. 
On  tfaie  contrary,  if  he  continue  under  the  obligation,  there  are 
two  grounds  upon  which  he  who  does  not  wish  to  act  or  retrain 
from  acting  may  be  excused. 

"  Either  he  was  quite  ignorant  of  his  oblation  to  act'<— in  such 
case,  activity  cannot  be  expected  of  him~-or  in  his  own  businen 
he  would  have  been  inadequate  to  perceive  that  any  step  was 
neccMary  in  the  case  in  question,  the  same  obtusity  being  habitual 
to  him  when  managing  the  aiiairs  of  others,  and  uat  even 
chouefa  aware  of  his  duty,  he  has  not  the  moral  oiergy  necessary 
for  the  purpose ;  and  as  it  is  rather  creditable  to  a  man  than 
otherwise  not  to  meddle  with  that  which  be  is  not  capable  of 
carrying  out,*  ttitt  alia  rts  tt  ad  diligmtiam  oBliget;  ergo,  whoso 
is  mistrustfiil  of  himself,  whether  from  wealuiest  or  incompe* 
tency,  for  which  reason  he  abstains  from  acting,  must  not  be 
held  accountable." 

Now  it  is  quite  clear  that  whoever  has  once  begun  any  business 
is  bound  to  prosecute  it  to  its  termination,  and  neglect  to  do  so  will 
bring  him  directly  within  the  provisions  of  the  Aquilian  law,  b^ 
cause  he  has  once  done  an  act,  and  it  matters  not  whether  he  aban- 
don further  activity  from  malice,  stupidity,  or  imtimely  misgivings. 
The  case  of  the  physician  it  here  in  point:  Idem  juris  tsl  si  mtdica- 
mentt  ptrp*ram  usut  fiitrit.  Sid  it  qui  hmi  sanit  et  dtriUnqutl 
airationtm  stcurus  mm  irit  sed  culpae  reus  inttlligitur,*  Now  it  is 
clear,  that  as  the  Aquilian  law  recognizes  liability  for  the  slightest 
degree  of  culpay  diligintia  is  therefore  requisite,  and  whoso  does  not 
apply  diligintia  commits  an  act  of  nigiigmtia,OTaxi  act  of  omission, 
1  clea  '    ■     ""^ 


^e  damage  arises,  which  will  clearly  b^BHn  the  provisions 

of  the  Aquilian  law;  we  may  therefore  ool^^^BrE,  that  caipa  in 
nanfaeiinda  renders  the  n^igent  person  IiaH|^F  there  i^y  be  as 
much  malice  in  passivencss  as  in  activity  ;  the  only  difference  will 
be  in  the  nature  of  the  remedy,  a  direct  action  by  the  Aquilian 
law  win  not  lie,  because  the  dam^e  is  not  direct  or  done  by  an 
act,  but  consequent  only.  An  actit  ix  ligi  AquiUtg  utilis  will  lie  for 
such  consequent  damage :  nam  qui  aecasimim  prmstat  damnum 
fieisst  vidtttir,  and  is  not  an  omission  of  a  duty,  dearly  the  aJIbrd- 
inga  fectlity  for  damage. 

TThia  is,  however,  a  very  vexed  question,  and  one  upon  which 
much  has  been  written  :  the  case  of  the  stokers  appears,  however, 
to  set  the  questicMi  at  rest  Without  much  difficulty.*  Si  fuma 
lariut  sirtij  etleni  ad  farnactm  ohdarmisset  et  villa  fuerit  ixutta^ 
Ntratius  scriiit^  tx  locata  conventum  frttttart  dthiri^  si  negligens 
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in  eligendis  ministeriis  fiiit.  Gtterum  ti  alias  ignem  su^tcerti 
famaci^  alius  negligenter  cusEodicrit  an  tiiubitta-  qui  subjtctrit  f 
nam  qui  custodiet,  nihil  fecit,  ;»i  rtete  ijnetn  lubjtdtj  non  fttcavit ; 
quid  trgo  tst  f  Puto  utilem  competere  actionem  tarn  in  turn  qui 
ad  fortiattm  »hdermivit^  quam  in  turn  qui  negligentcr  cuGtodiec 
Nee  quisquam  Sxerit  in  n  qui  obdarmivity  rtm  mm  humanam  tt 
naturaltm  passum,  qtium  deberct  vcl  ignem  extinguere,  vel  ita 
muni  re  ne  evagetur. 

Here  first  then  we  have  ntgligtns  in  eligendis  ministeriis — negli- 
genter  aatodierit — qui  negligenter  cuttodiet,^  in  one  passage,  it  is,  ' 
therefore,  hence  alone  dear  that  n^gence  is  a  cause  of  action, 
and  no  one  doubts  that  nc^igence  is  the  omission  of  diligence. 
The  case  of  eutpa  in  non  faciende  could  hardly  be  put  more 
strongly  than  in  this  passage.  Lastly,  then,  we  hare  quum  deberet 
aut  ignem  extinguere  vel  ita  munire  ne  evagetur :  he  was  bound 
to  action,  and  his  non  action  being  the  cause  of  the  injury,  brings 
with  it  the  same  liability  as  a  wrong^  act  done,  which  may  have 
had  the  same  result, 

§  1936. 

The  question  of  liability  having,  dierefbre,  been  disposed  of  as 
&r  as  the  doctrine  of  cuipa  is  concerned,  it  remaiitB  to  see  how 
"  the  Aquiltan  law  can  be  made  available  by  tile  plaint^,  avd  fiw 
this  purpose  a  distinction  must  be  made  as  to  the  object. 

The  Aquiiian  law  distinguished  h^wcen  quadmpean  andHpedeSy 
pteudes  and  non-pecudei^  respectively ;  •  the  fir^  cbapter  greats  of 
the  former,  the  third  of  such  as  are  neither  qua<hvpedes  nor 
pecudes.  .       •* 

An  action,  on  the  first  chapter,  lies  Hy  an  owneV,  or  whoso  has 
sufikred  damage^^^e  sbyiqg,  against  the  person  so  offending, 
but  not  against^^^fe. 

Where  mor^^^Hbc  are  conjointly  concerned  in  the  damage, 
the  remedy  is  agWH<em  all  and  severally,  in  solidum  i  that  is  to 
say,  any  one  may  be  sued  for  the  total  damage  done  by  all.  A 
certain  distinction  is,  however,  drawn  between  the  destroying  of 
a  slave,  homintm  alienum^  and  Tl  quadrupes,  or  ttats  quod  iecudum 
Hurnera  sit^  by  giving  the  plaintiff  the  power  of  brinnng  his  action 
under  this  law  for  the  damage,  or  prosecuting  the  defendent  for  a 
capital  crimc,^  a  slave  being  a  man. 

The  Aquiiian  action  being  for  interest,  nee  solum  corpus  in 
actione  bujus  Itgis  astimatur^  sed  sane  it  serve  occisc  plus  demintis 
aipiat  damni  quam  pretium  servi  {til)  id  quoque  ailimatur  ;*  thus, 
if  the  slave  have  been  instituted  heir,  and  is  lulled  by  another. 


*3- 
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HHte^am  jutsti  met  hiereditatem  cernerel,  the  amount  of  damage 

caused  b^  the  loss  of  the  inheritance'  will  be  taken  into  account ; 

this  of  course  does  not  apply  to  a  conditional  institution,  in  which 

the  slave  is  to  be  free,  taking  the  inheritance ;   because  in  such 

case  the  benefit  would  accrue  to  him,  and  not  to  his- master.  « 

Whereas,  whatever  a  sbve  acquired  accrued   mediately  to  the 

owner.     Analogously,  the  depreciation  caused  to  the  remaining 

property  by  the  tortuous  act  is  to  be  estimated :  item  si  ex  gemeUis 

vet  ex  comxdis  vel  ex  symponiacis  unus  accisus  futril-,  noit  talum 

eectti   fit  astimatia   sed  eo   amplius  computatur^    quod  cxieri    qui 

supeTsunt  depretiati  sunt  ;*  and  the  same  applies  to  such  animals 

as  come  within  this  chapter  of  the  taw :    idem  juris  est  etiam  si 

ex  pari  muUtrum   unam  vel  etiam   ex    quadrigis  equarum    unum 

ecctderiti  the  depreciation  of  a  match  mule  or  horse  would  be  a 

matter  of  estimation. 

This  estimation  is  to  be  made  quanti  in  ea  anna  plurimi  ea  res 
/merit  i^  this  year  is  to  be  reckoned  backwards  from  the  date  of 
the  damage  done,  and  the  highest  value,  which  the  stave  or  animal 
would  have  realized  during  such  time  be  taken  as  the  measure  of 
compensation  ;  thus,  if  a  slave  which  was  in  the  beginning  of  the 
year  perfect  and  worth  loo  aureij  but  who  has  since  &om  some 
cause  become  depreciated,  by  being  maimed,  lamed,  or  blinded, — 
out  (laudusf  aut  mancus^  aut  luscus  fit^ — whereby  his  value  has 
been  reduced  to  lo  aurei,  the  larger  sum  will  be  recoverable. 

%  1937- 

The  second  chapter  of  the  Aquiliah  law,  of  the  contents  of  Rcmediauib 
which  we  were  ignorant  until  the  discovery  of  the  Institutes  of  ingoutaftlM 
Gahu,  provides  that  an  adstipuktor^  who  shotdd  have  received  ^g^J^^Tn 
mcmey  in  fraud  of  the  stipulator,  should  have  hTs  action  for  the  Uw. 
amount  whereof  he  had  been  defrauded.* 

This  action  is  under  the  denomination  of  damages,  but  appears 
to  have  Men  Into  desuetude — perhaps  when  the  actia  mandati  was 
introduced,  or  because  that  action  answered  the  purpose  (for  the 
passage  may  mean  either),  except  where  the  object  is  the ' 
recovery  of  damages  i«  duplum  adversus  inficlantem  on  account 
of  the  dcfendent's  denial. 

fiefbre  the  admission  of  the  actia  mandati^  this  must  have 
been  a  necessary  remedy  against  fraud,  but  of  less  importance 
afier  that  time. 

§  1938- 
The  third  chapter  gives  remedies  in  cases  not  covered  by  the  thetbirtcSp- 
two  preceding  chapters^  si  quis  lervum  vel  earn  quadruptdem  quit  tnoftlw 

•  GiIm  1.  (.  1.  ♦,  3,  %  10. 
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V&ratt  Id        ptcuJtm  HutiuTo  tst  vulncravit  tivt  tam  qt^adrwftdtm  ^n  pecudum 
"'™''^'"       nimtre  Mm  tst  vtl  ul  canem  aut  ftram  ietiiam  velut  ursam^  Uantm 
yulneniverit  vd  Occident  ex  bee  capitt  actit  emitituitur,  for  the 
tvaundiitg  of  the  slaves  or  animals  lacnttonecl  in  the  first  chapter, 
^  or  for  the  lulling  of  luch  beasts  as  are  not  included  therein ; 

this  fccognized  a  qualified  property  in  such  at^imals  as  have  been 
reduced  to  possession  by  the  art  of  man,  and  which,  by  such 
reduction  into  possession,  have  acquired  a  value  to  the  owner. 
To  iunimMc         The   Diost  important  part  of  ^is  chs^ter,  however,  is  the 
i>.-ieca.  remedy  given  for  damage  done  to  inajiimate  things,  which  may  be 

termed  malicious  mischief,'  in  tmttrts  qugque  animaiiiuiy  item  ia 
omnibus  rebut  qu«  anima  carent,  danumm  injuria  datum  hat 
parte  vixdicatur,  ri  quid  enlm  ustum  aut  ruptum  aut  fractum 
/  fiuritf  in  fetpcct  of  which  we  have  already  seen  that  t^  ex> 
pression  ruptum  or  arruptum  suffices,  provided  that  they  be 
dtttr'ftra  faettty  to  make  ihe  action  maintainable.  The  amount  of 
4^ch  danuge  is  to  be  calculated  not  according  to  the  highest  value 
the  object  has  borne  within  the  year  last  past,  but  according  u» 
tbc  highest  value  within  the  last  thirty  days  oi  l^al  montb,  iid 
fuanti  in  dithui  triginta  praximii  rts  fiurit ,'  the  word  plurimi  is 
not  inserted  in  this  chapter  of  the  law,  the  plebs  beii^  satisfied 
with  its  in^rtion  in  the  first  part;  Salnnut,  however,  was  of 
c^iinion  that  its  introduction  in  the  commencement  is  sufficient  to 
make  it  apply  to  the  whole  law,  and  this  opinion  is  ratified  by 
Justinian  I*  the  estimation  is  therefore  to  be  toade  on  the  highest 
value  the  animal  or  thing  bore  within  the  thirty  days  last  [osi. 

§  1939- 
The  three  The  three  different  descriptions  of  actions  available  under  this 

iiifltientdo^  law  must  be  distinguished  from  one  another.  The  first  is  the 
u^'thbliw.  «''»  dirteta^  this  is  maintainable  ti  quit  pritcipue  cerpare  luo 
damnum  dederils*  the  damage,  like  the  action,  is  required  to  be 
direct  and  not  consequent,  hence  the  slaying,  lolling,  wounding,  or 
deterioration  to  the  substance,  must  precede  directly  from  the  dc< 
lendent  or  from  some  object  belcHiging  to  him,  by  which  a  corpus 
is  meant.  Here  several  distinctions  are  given  in  the  Pandects, 
where  two  persons  are  concerned  in  the  killing,  wounding,  or 
damage,*  si  plures  lervum  percusierint^  utrum  omnes  quasi  eteidertnt 
teniantur  f  videamusi  and  it  appears  that  they  are  atl  hdd  quasi  to 
have  killed  the  slave,  and  that  the  conviction  of  one  does  not 
liberate  the  rest,  because  it  is  a  penal  action  ;  again,  if  one  shall 
have  given  a  slave  a  mortal  blow,  but  another  shall  have  com- 
pleted the  murder,  the  first  shall  be  held  quasi  vulntraverity 
twcause  be  did  not  actually  die  of  that  blow ;  the  second  quasi 
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^aidtr/lf  because  he  actitaUy  did  die  of  tiat  Mow,  adthoug^  he 
WmM  l^ve  died  ia  time  of  the  first  .wouiid.  This  is  the  case  «f 
the  Red  Comrn,  stabbed  by  Robert  Bruce  in  the  chapel  «f 
Dumfries  Castle,  where  thcr  had  met  in  a  confei»ncc.  Bruce 
is  ECponed  to  have  said  o>  his  foUawers,  Lindsay  and  Kirkpatrick, 
oa  rushing  out  of  the  building,  *'  I  doubt  I  have  kilted  Coiayn  ;" 
on  which  Kirkpatrick  is  said  to  have  remarked,  "  You  doubt! 
I  mak  sur :"  and  cetuming  to  ian  despatched  the  wounded 
Comyn  at  the  foot  of  die  altar,  together  with  his  uncle  Sir 
Robfut,  who  had  come  to  his  assistance.*  Bruce,  under  the 
Roman  hiw,  is  liable  fvan  vulntravii ;  and  Kirkpatrick,  fiMH 
tctidtrit.  I^iis,  however,  makes  a  considcxablc  dilfercnce  in 
the  b;Ailitv,  since  the  ifuaii  vuliuratir  would  be  liable  for  du 
greatest  niue  within  the  last  thirty,  and  the  quasi  imttrftcter  for 
S»t*withia  the  last  three  hundred  and  sixty-iive  days,^  witfa-dic 
value  of  all  accessions.  But  if  it  be  the  act  of  joint  evil  doers, 
die  case  is  different :  li  piures  trabem  JejittrtHt'  ut  bsmtum 
tfprtsurint  a/fut  veteribui  plant  amnts  leg*  Aquilia  tentri.  W« 
hare  already  seen  that  the  jlavii^  or  injury  mig^  be  with  any 
weapon  or  mstrument,  or  by  tke  nands,*  and  such  will  satisfy  the 
ro^uiremants  of  an  actio  diruta.  Again,  with  respect  to  (Ejects 
not  indued  with  life — the  sailors  on  board  a  ship  running  down 
aaodier,  if  not  the  result  of  mere  accident,  are  held  liable  under 
the  Aquiliao  law  in  a  direct. action,  li  mavis  tua  impacta  in  meam 
tiraphfff'  damnum  mihi  dtdit^  because  here  the  contact  is  body  and 
body,  and  so  in  a  multiplicity  of  cases  which  might  be  cited, 

§  1940. 
Where  the  actio  dirtcta  will  not  lie  on  account  of  the  damage  ActSonet  1 
bwng  consequent  or  resulting,  and  not  cerpor*  in  cerpuSy  an  assimi-  <<  ■<£«  A 
Latetlaction  is  given,  termed  utilit ;    for  it  may  be  a  question  as  to 
whether  there  be  any  distinction  between  the  actia  utilis  and  in 
fattum  t»  lege  Jquilta ;  and  it  may  be  taken  that  dicre  is  some^ 
though  a  very  slight  d&tinction.*    This  distinction  would  appear 
to  depend  on  whether  it  be  a  damage  resulting  from  a  passive 
or  active  deed ;    and  in  support  of  this  view,  the  case  of  the 
stoker,  which  is  indeed  the  leading  case^  in  the  Digest,  may  be 
quoted :  there,  one  watched  the  hrc  and  let  it  hum  down  the 
villa,  and  the  other  had  properly  lighted  it ;  aclimes  utiles  are  given 
a^un|ft  the  masters  of  both.    In  another  case,  a  man  builds  an  oven 
next  to  cbe  common  wall   of  another  house,^  and  on  damage 

■  Hkt'  Scodind,  Patiicb  Fiasei  Tytler,  *  P,  9,1,  Ji,^  T. 

*oL  t,  p.iit  i  RjrnUTpod.Tol.  ],  p.  Sio,  '  P.  9,1,  It,  ^4. 
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by  fire  accruing,  an  actio  infactum^  or  on  the  case,  is  given  ;  if  one 
knock  money  out  of  another's  hand  and  it  be  lost  in  the  water,  the 
actia  is  in  factum^  or  on  the  case :  wheie  a  ^ve  serves  an  usuaiy 
or  .usufructuary  boni  fide,  the  action  for  dam^  to-bim  by  a 
stranger  is  on  the  case  i^  but  if  the  owner  of  the  slave  wound 
him,  the  jisufructuary  has  an  equitable  action.' 

From  these  few  examples,  the  rule  appears  to  be,  that  where 
the  damage  is  direct  by  bodies,  the  direct  action  lies  ;  where  not 
very  remote,  and  t/nnudiately  consequent  on  some  circumstantial 
tangible  act,  that  the  action  on  the  case  is  the  proper  remedy  -,  but 
where,  in  the  third  degree,  the  damage  is  consequent,  and  the 
result  of  causes  which  would  not  have  occurred  but  for  the  act 
of  the  defendent,  then  the  equitable  action  is  the  proper  remedy, 
nor  will  it  matter  whether  the  damage  be  caused  by  commission  or 
omission,  both  equally  having  the  same  effect  on  the  remedy. 
Nevertheless,  it  must  be  observed,  that  the  actio  in  factum,  or 
action  on  the  case,  appears  to  be  included  under  the  geneial  appel- 
lation of  equitable  or  utilis-,  although  this  latter  word  has  also  the 
special  si^fication  above  pointed  out.  The  pass^  on  this  dis- 
tinction m  the  Institutes,*  is  too  general  to  gjve  the  required 
information  as  to  where  the  line  is  to  be  drawn : — Std  li  noM 
nrpare  damnum  futrit  datum  neque  carper*  latum  futrit^  sed  alia 
made  aiicui  damnum  eontigerity  quum  neit  tuffictat  neque  direcca 
neque  utilis  l^s  Aquilix  actio  tlacuit  tum^  qw  oinoxiut  futrit  in 
Return  acdone  teneri  vtluti  n  piit  misericordia  ductus  alttnum 
strvum  aimptditum  telvtret  utfiigtrit, 

§  1941. 

ThJiBufiium-        Thibaut*  sums  up  the  remedies  under  the  Aquilian  law,  as 

li^^KdM.    follows:— 

Bndcr  du  '^he  actio  legts  Aijuilia  is  a  generd  remedy  given  by  the  Roman 

Aisiiiin  bw.  law  for  positive  damage  ;^  this  action  will  not,  however,  always 
lie  directly.  We  must  distinguish  betweeiHthe  following  cases: — 
When  the  damage  is  done  by  a  body  belonging  to  the  injurer,  or 
an  instrument  directed  by  the  same— to  wit,  to  a  body  by  means  of 
an  injury  or  destruction  of  substance — the  actio  directa  legis 
JquiUa  lies.''    To  wit,  A  by  the  First  Chapter,  where  a  slave  or 

'P.  9,1,  i7,iil.                 '  Leg.  Aquil.  t,   pizfat.   GruniUlngil  Hil. 

*P.9,>,  11,^8.  1730  (alio   in  Hanwcu  jDii)p.  Horn.  « 

'  U,  la  ;  1.  4t  3>  i  l6-  Alt.  (T.   1) ;  I.  S.  dc  Motion  Com.  «d 

•L  4,3,^16;  Odm  loft  },^  119.'  L.A.(MeirauiiQThct.T.  i)(  O.  Noodt. 

•Spt.  da  P.R.  n  Dclica  (iiber  Yei^  ad  L.  A.  (oper.  T.   i]j  t.  Liilir  Tbcorie 

brechco)^  611 J  iclia  L.  AquiJkc  in  hxg,  dcr  Culpa,  p.  S1-131. 

«^-  '^i6,h.L(4,|j)i  L.n,4  S.t'-'-t 

*L.  13,  ^iideiBuJT.  (7,  i)  j  L.  S,  pr.  i  cod.  (9,  i)(   kc  npc<iill)'  H»k,  t.  i. 

L.  S;  L.  17,  ^  9i  I.  44,^  1,4;,  pr^*  culpa,  p.  1.95. 

■d    Lc(.  Aq.   (9,  x);   T.  Bitduiant  ad 


itv  Google 


OBLICATIONES   BX   OILICTO — LKX  AQUILIA — ACTIONIS.      347 

four-fixtttd  beast,  which  is  wont  to  be  kept  in  herds'  is  so  killed.* 
On  the  other  hand,  by  the  TTiird  Chapter,*  where  aslave  or  a 
four-footed  beast  is  so  wounded^  or  some  other  chattel  so  dams^ed 
or  destroyed.*  Where  the  damage  is  done  t»  a  body,  but  not  iy 
a  body,  the  actio  uiil'is  iegis  Aquilia,  which  is  also  termed  actia  in 
factum^  is  to  be  brought.^  Lastly,  where  the  thing  itself  is  not 
even  damaged,  but  the  owner  is  nevertheless  injured  in  respect 
of  the  same,  the  actio  in  'factum  lies.T  If  one  sue  who  is  not 
owner,  he  must  always  use  the  actti  utilii  Itgii  y/quilia,  or  in 
factum? 

All  sufQ  brought  utiliter^  or  on  the  ground  of  equity,  pre- 
sume, as  a  rule,  that  there  is  no  other  special  remedy  in  respect 
of  the  act  done." 

§  622.  Many  important  distinctions  between  these  actions  arise 
among  the  Romans.  The  actio  directa  ex  Ugt  Aquilice  is  a  penal 
actioti,  and  lies,  ss  a  rei  pertccutoria  ex  delicto  against  each  evil- 
doer (Thater)  in  solidumj  but  not  against  heirs  Inriched  thereby."* 
If  a  suitor  sue  by  the  Arst  chapter,  he  receives  the  highest  price 
the  object  has  trarne  within  the  last  year ;"  if  he  sue  by  the  third 
chapter,  he  can  claim  only  the  highest  price  the  object  has  borne 
during  the  last  month.**  In  case  of  fraudulent  denial  an  action 
for  double  value  lies,"  •  •  •  •  • 

§  623.  The  following  principles  characterize  the  nature  of  the 
actio  Ugis  Aquiiia.  A — It  can  be  brought  by  eveiy  one  having 
interest  therein :  therefore  by  such  as  have  lufFerco  damage  by 
the  destruction  or  damage  of  the  object  of  another  ;■*  but  only  in 
so  far  as  they  may  have  been  really  injured  thereby.'^  And  this 
extends  to  the  case  of  a  person  being  damnified  by  the  injury  or 

'^  I,  I.  h-t.  (4,  3)}  p.  %  a,  eod.  »7,  h.  t.  (9,  »)i  I- J,4t'leMrroeoimjt. 
(9,1)1  HoUnunn  OU.  7,  c.  II  i  NwdL      (11,1). 

L.'^li. 

■  P.  a>  ^  1,  cod. )  L.  7,  ^  1, 1  i  ^  I, 
Lh-t. 

*  There  «u  kinatAy  much  di*pute  u 
to  the  ccDtnil*  of  the  Mcoad  duptn.  whidi  it  to  the  effect  thit  the  aedo  Sa 
iV  CUBetiiu  ie  Kcundo  cipite  Leg.  Aq.  duplum  it  not  wed,  the  deailt  of  which 
(Olto  "nwi.  X-  5)  i  I-  H.  Myliu  de  tribiu  in  impeitincnt. 

1^    Aq.  oip.   pt  the  end  of  Tbcophill  "  L.  11,  ^g,  lo;  L.  11  j  L.  17,  h.  t. 

Hnphn«.ed  Reiu) ;    Binkenhoek  Obt.  (0,  1];  L.  17,  \  14-151  sod)  Schonmiii 

L.  1,  c   13.    AU  ii  now  deal  by  Galiu  Hindb.  i  toL  p.  iij-ij    Gliick  Pud. 

Int.  3,  %  115.  h  704.     Of  uothci  opinioa  it  Haae,  T.  d. 

*  P.  9, 1,  17,  %  J..  calpa,  p.  311-3,  sot.  1.  i  Zimmaii  Syit. 

■  P.  q,  1,  7,  ^  31  L.  9,  cod  i  Viiin.  ad  der  MontkagEo,  p.  10-15. 
L  1- 4,  T.  3,  ^  alt.  ..«— -   -L. ... 

•I.4,J,*.>6.    , 


J  a,  n.  1. 19, 1  j[  i..  5,  I,,  too.  (J,  J5J. 
"  L.  13,  ^  6,  D.  eod. 
"17,  5s,eod. 
»  (,  16,  I.  de  ict  (4,  «).      N.B.  Hen 


'  (  iS,  I.  ci 
•L   ...  % 


t,  10;  L.  13,  pt-i  L.  171      fbrthe  injuiy  uwng  from  hii  own  neglect. 

■  -       ^    9,    r-' -■-'■    •  - 


L.  30,  f)  1,  eiMl.  It.    II,   ^  9,  cod  ;  compare  with  L,  41, 

•L.  ..,.6,  I.  h.L  (4,  3)1  L.  1,  4  4     loe»ti(i9,  i)j  Voct  L.  9,  T.  i,^     - 
It  6,  it  dolo  (4,  3)  i  I-  >7>  ^  iii  15,  ifi,     Coccrii  cod  ^-  Ti  Noodt.  1,  c  cap.  i 
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death  caused  to  another.^     B— In  such  case,  indemnitor  for  dw 
assessed  damage  only  caused  to  another  can  be  clumed  ;  riius,  for 
instance,  if  a  man  be  wounded,  the  expense  of  medical  attcndaiice, 
but  not  remuneration  for  ttie  pain,  or  indemnity  for  the  loss  of 
beauty.'     •••••••* 

The  actit  Ugts  AquUm  lies  also  for  damage  done  by  a  poadw 
act,  indemnity  fat  which  can  be  claimed  on  an  action  of  con- 
tract ;*  and  forsooth  the  Romans  allow  die  various  acdons  to  be 
brought  successively,  if  more  be  to  be  obtained  by  the  latter  than 
by  the  former  in  respect  of  the  object.'  •  •  •« 

The  actio  Ugh  Aquilia  can,  however,  be  brought  against  a  con- 
tractor (i.  e.  on  a  contract)  when  he  has  committed  diat  degree 
of  delict,  on  account  of  which  he  can,  according  to  tbc  general 
nature  of  iSie  contract,  be  sued."T 
RdIh  bid  (town      HopfnerB  Jays  down  the  following  rules  for  distinguishing  be- 
XiSmSwng"    ween  these  acdons  and  defining  their  limits ;  in  commenting  upm 
between  the       this  passage  he  distinguishes  the  actio  utilis  froai  the  actio  dtrecia^ 
i^nei^   .      Of"'*  «ftVw,  and  actio  factum  as  follows: — Nur  altdaan  wtnn  an 
tSwdbe*"'""  *""''  f'^fp'rli'ehtH  Sathe  mit  etner  korferlicben  Scbadm  gnchitbt 
AquiTun  liw,     hat  "  actio  dtrecta  tx  lige  JquUia  "  Statt ;  the  direct  action  and 
and  tb>  Kdoa    dafflaee'  lies  only  when  it  is  done  to  a  corporeal  thifig  with  a  cor- 
on  the  CMC.       pored  object     JVinn  ich  titter  i'irper lichen  Sache^  aber  ttiebt  ndl 
titter  kirptrliehen  Sacbt  scbade^  z.  B.  tvettti  ich  des  Attdertn  tbitrt 
ttntperrif  und  tie  vtrhuttgttm  iatte :   so  viird  di'  '*  actit  t*  lege 
Aquilia  utilii"  angestelit.      The  equitable  Aquilian  action  lies,  if 
I  dam^e  a  corporeal  thing,  but  not  with  a  corpweal  diing,  as 
if  I  shut  up  the  animals  of  another  and  let  them  die  of  hunger. 
ht  dtr  Scbadtn  vieder  an,  ttocb  mit  titter  iorferlicbtit  Sacbt 


gttcbehen ,-    z.  B.  tuititt  ich  den  Kafig  offkty  taid  tinem  stint  Vigel 
beraus  ftiegen  lasse,  st  iann  gar  ntcht  ex  Itgt  AqitiHa.  geklagt  « 
dtHy  sondrrn  man  muss  •*  actionem  in  /actum"  anstellen.     Her 


if  the  damage  be  done  neither  to  nor  by  a  coqKM-eal  thing,  as 
for  instance,  if  I  open  a  cage,  and  let  the  birds  of  another  fly,  I 

'  L.  c,  ^  nit.  (  L.  6  j  L.  7,  h.  t  (9,  i)  i  *  AH  Ktioai  now  in  GeniuDjr  it  ftr 

)'■  iJiWi  I'^cid,  (19,  l)i  Noodt.  ).  c  rimple  dulu|Ci. 

up.  I.    Morcorer,  the  wie  and  the  chil-  *  L.  14,  §  5,  lol.  nut  (14,  j) ;  L.  54, 

dien  m  here  inchidcd.    Voet.  1.  c.  ^  1 1  {  ^  1,  de  A.  R.  D.  Ui,  iV     Vaiylng  bere 

Snyk  eod.  i  9  ;  Cnmer  Wetil.  Kebaut:  ite  certainly  L.  i,  ^  i,  at  mnusr.  [11,  6] ; 

loTb., p.  J4.  L.^1,%  I,  de  re  jadic.  (4*,  ■)(  L.  it, 

•1.  M,  pr.  h.  t  {9,  i)(  L.  5,isj  4  3,  d»  doiut  U%,  5);  £_  14,  ^  11,  de 

L.  7,  de  hit  qui  eflbd.  (9,  jj.  hn.  {47,  1) ;  Wernhei  lect.  cosi.  L.  9, 

'Emminebatn  ad  Cocccii,  L  c.  qn.  11 )  T.  a,  ^  i ;  HSpfher  com.  (f   1044;  En- 

-  Stiylc,  L.  0,  T.  3,  %  iS,  h.  t.  mlnghiiu  1.  c.  id  qu.  4*  not-  i.  h.  k. ; 

*  L.  7,  (  8  [  L.  ig,  h.  t.  [9, 1).  Gentler  oba.  de  mlju,  p.  a],  14  i  Giol- 

*Tii  >•  commod.  [13,1);  L.  34,^ulL  sun  ft  I<ihi  Magu.  3  TOL  1  Hft.  n.  6. 

itO.ttA.  (44,  7].    In  lb*  latter  pawige.  Of  anoihei  opnJoa  are  Schomin  Haadb. 

bowvrer,  the  mm  oiuiC  dortr  be  «»ck  t,  t.  p.  iSj,  jqq.  v.  Lohi  Thcw.  d-  colfs, 

one    Vmi.  I.  c  $  iij  Cuj.  OU.  L.  3,  p;  167, nM.  i ; Giadc Paod. ift K. ^ C))} ) 

c.  «5  J  Anna  inwipr.  t-  })C  15.  Hioct.  d.  colpa,  p.  170-1S3. 
'  Com.  f  10J9. 
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cannot  be  sued  at  all  under  the  Aquilian  law,  but  an  action  oo  the 
caae  must  be  brought  ;^aintt  me. 

$  1942. 

The  English  law  of  trespass,  while  it  coincides  with  that  of  Tbt  lofikk 
Kome  in  respect  of  the  remedy,  differs  tn  respect  of  the  measure  ''*  '^  'utitm 
of  neglect ;  thus,  an  action  may  be  brought  for  trespass  stmply,  "  *'  ■""'*■ 
which  is  equivalent  to  the  acth  airecta  of  the  Aquilian  law,  or  on 
the  case,  which  is  the  actu  in  factum.^ 

The  £ng^  law,  however,  admits  a  combination  unknown  to 
that  of  Rome ;  thus,  fvtry  actlm  of  treifati  with  a  per  quod 
ineludtt  an  actian  en  tbt  ease.  I  may  bring  trespass  fir  tbt  im- 
mtdiate  injury^  and  subjoin  a  per  quod  fir  tbt  eensequential 
damage ;  ir  may  bring  ease  fir  the  etnit^ntial  damagty  and 
pass  nier  the  immediatt  injury.* 

A  deliaident  is  answerable  in  trespass  for  all  the  direct  and 
inevitable  effects  caused  by  his  own  immediate  act. 

'  Snkli'i  ladini  aae*,  Scmc  t.  Ship-  tainiblc  f    The  Mimmui  of  th«  opnloB  of 

bod,    f.    114,    ]    Ed.    1(49,    Loodon,  the  Court,  in  ^ch  NackuoBC  diAied  ' 

nsnl^  dllcd  the  iquib  cm.      Thh  taut  ftom  the  ChkT Jolice  ind  the  other  tm 

mi  trapai  and  mtalt,  for  tbnwing,  cat-  padnet,  'a  M-  foUowt : — That  the  nitunl 

log,  ud   loeiini   1    U(bted    iqulb    ■(    or  and  protahle  coaieqaencei  of  ibe  act  done 

tffuiat    the   plaindlf,    and    nriking    him  bf  the  deftadent  n>  injaiy  to  tomsbodir, 

therewith  on  the  face,  and  M  burning  one  and  the  act  WM  thRcfore  illigil  at  comnun 

af  luB  ejea  that  be  loM  the  (i|bt  of  it,  law,  and  thit  thertfore  the  deAndent  wai 

wbmhj,  ftc.     The  tpecial  cue  waa  itited  liable  fbi  the  conae^ueactt,  be  the  injury 

fiv  tlw  oeinioa  of  the  Court  coram    De  mediate  or  immediate,  nor  la  mtlia  oinnrf 

Gr7,  C  J  i  Gould,  J. ;  BlackNone,  J.;  nece«ary  (o   connitnte    a   tietpav.      Thi 

Smitt,  ]. ;  Kept.  1  BLiduCoae,  tai.     On  va  imfriisa,  and  the  mlacbievoui  hcaltj, 

die  eieaing  ol  tbe  liir  day   at  Milbome  which  wai  not  (ubtequentlr  incimed    bf 

Port,  at  Oct.  1770,  the  dcAndent  tbrvw  Vatet,  WiUit,  or  Rjril,  remained  in  the 

■  BpinJ  ifnii,  made  of  gaafowia,  Ik.,  nuib  until  ia  explouon,  and  the  tmt  of 

fioin    the  Krett  into  tbe   market-houae,  the  defendeot  11  not  fuiged  by  the  intsr- 

"  '  '  ' '  mediate  acta  impoaed  bj  (clf-ptcMnradon ; 

the" 

which  li|hlEd  Biguib  ■>  thrown  hy  the  de-      lening    igeati    cannol    be    Ic 


It  one  md  » 


U  tbe  other,  and  both  the  ndca,  where  a      from  the  nripnil  act,  and  tfae  blame  light* 
large  eoncouoe  of  people  wu  aiitmbled ;     on  the  Gm  tbnwec,  ' 


._(  did  KaadiDf  jud  then  threw  tUi  damage,  ind  thu   ii 

it'acroM  the  vld  marlcet-houle,  wbei«  it  whether  the  otipnil let  were  lawAilocna- 

Ml  npoa  iDother  itiiNling  there  of  one  lawful.    An  action  tn  Bapa«i  would  lie  b; 

Xnt,  who  nld  the  amt  mt  of  wnti,  Vatet  ag^ntf  Shepherd,  but  that  Rfil  and 

wbo  inttantlj,  and  to  aiie  bia  own  goodi  Scott  could  maintain  acdou  00  tbe  oaw 

Aon  bang  injured,  took  up  the  atid  lifted  only  aguBU  Shepherd,  that  it  were  not  llie 

Muh  from  off  the  nid  Minding  and  then  ine^tihle  effect  of  tbe  fint  act,  beciuae 

t£mr  it  to  aoother  put  of  the  wld  mar-  the  aquib  wu  it  rett,  tod  that  Ryi  and 

bMMuM,  and  in   ao  throwing  it  acruck  Willla  needed  the  bonndi  of  Mlf-defrne* 

tbe  plaintirtben  in  die  MJd  miiket-liaute  and  did  not  ue  the  requiEle  drcimipcc- 

in  tbe  Ac*  therewith,  and  the  combnuible  tion. 

miner  then  bondng  put  out  one  of  the  '  ti  Mood.  ito. 
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The  rule  of  tUttuiguitbtog  between  trespass  and  case,  is  lud 
down  br  the  Common  Pleas,  is  :  That  where  the  injury  is  occft- 
sioncd  oy  the  cardessness  and  negligence  of  the  defendent,  the 
plaintiff  is  at  liberty  to  bring  an  action  on  the  case,  notwith- 
standmg  the  act  is  immediace,  so  long  as  it  is  not  a  wilful  act.' 

It  is,  Authermore,  clear  that  the  plaintiff  may,  if  he  please, 
bring  trespass  whenever  the  injury  is  immediate,  even  though  it 
be  not  wilful ;  and  it  is  equally  clear  that  where  the  injury,  w>icb 
forms  tbt  gist  of  the  action^  is  both  wilful  and  immediate,  trespass 
is  the  only  remedy,* 

Hence,  to  state  this  categorically,  we  must  suppose  the  in- 
jurious act  to  be  either — 

1.  immediate  and  wilful, 

2.  immediate  and  negligent, 

3.  mediate  and  wilful, 

4.  mediate  and  negligent. 

According  to  the  first  proposition,  trespass  is  the  only  remedy. 
According  to  the  second^  trespass  or  case. 
According  to  the  third^  trespass  or  case. 
According  to  the/evrr^,  case  only. 

INJURT.  RSMSDT. 

Immediate  and  wilful trespass. 

Mediate  and  n^ligent case. 

Immediate  and  neelteent  1  _ 

MeJUtt  »nd  wilffl '       /     •     ■     •  ■"=•!»»  O'""- 

The  English  law,  then,  distinguishes  between  dolut  and  m^, 
in  the  form  of  remedy,  much  more  distinctly  than  the  Roman, 
for  in  Uge  jtquilia  it  Irvissima  culpa  venit  s  and  not  only  is 
culpa  put  on  s  par  with  dalus^  but  so  are  even  negligence  and  in- 
capacity, aAain-this  latter  particular  goes  to  so  extreme  an  exteoc, 
as  to  makcf  if  border  upon,  and  with  difficulty  be  distii^shaUe 
from  accident.* 

%  '9+3- 
f  Injurim  are  the  subject  of  the  fourth  class  of  private  delicts. 
^  Injuria  is  equivalent  to  contumtlia^  and  apfdies  to  him  pit  ant 
pubatian*  carpus^  aut  cenvicia  aurts^  cut  aliqua  turpitttiine  vilam 
cujuspiam  vtelaty  a  trespass  on  the  person  of  any  one  by  beatings 
the  offending  his  ears  by  defamation,  or  imbittcring  his  life  by 
anyturptude. 

The  law  of  injuries  is  introduced  to  supply  a  remedy  a^insC 

'  M«KliHi  T.  HtdcTD,  4  B.  k  C.  ai4]         'Sirifnac  t.  Rooot^  •  T.   R.   nj) 

'WiaUimi   T.   HolUnd,    10   Bing.    113  {  Day  t.  Zdwirds  J  T.  R.  (4X1  W««» 

Whatir  T.  Pitiick,  s  M.  ft  W.  651.  1.  Wmxfatsdc,  7  Dm*).  Sjj,  5  M.  ft  W; 

'That  wordt  ue   tha*e   in  the  ju^g-  JI7,  i.  c. 
mcni  of  BliclutoiK  in  Scott  Ic  SbcphenL  •  Cue  of  du  Mnlelcer,  f  1931,  h.  of. 
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dtoK  wfao  ire  ffolty  of  ofienses  whereby  the  social  peace  of 
mankind  is  disturbed,  but  not  hy  any  means  which  brought  the 
ofiender  under  the  provisions  of  that  law  of  the  Twelve  Tables 
which  preceded  the  Aquilian  law.  The  Decemviri,  however, 
provided  against  impunity  being  claimed  from  punishment  on 
account  of  such  injuries,  and  thcr^ore  divided  them  into  slight  and 
grierou),  assigning  to  each  a  difierent  penalty ;  belbre,  however, 
proceding  to  the.  history  of  the  law  of  injuria^  it  will  be  weU 
to  first  aacertam  what  amounted  to  an  injury. 

§  1944. 

GtHiraliter^  injuria  dicitur  omne,  quod  nan  juri  fit :  specialiter  DefinMoa  of 
alias  contumelia,  quae  a  contemneiido  dicta  est,  qua;  Grzci  tfipa  ''''TT^ 
appellant,  aliai  culpa,  quam   Gnect  &.Ukthm  dicunt,  stcut  in  lege  ceacnUT  in- 
aquilia  damnum  injuritg  accipitury  alias  iniquitas  vel  injuititia-,  quam  jutii,  qxciilljr 
Graci  iAudav  vacant.     In  the  present  sense,  it  is  to  be  understood  «^»»°«Ui 
Uttntumelia.  Dife«c'b.- 

The  great  difference  between  an  injuria  and  the  damnum  injuria  n«en  luimii 
datum  which  preceded,  is,  that  the  one  is  an  injury  done  to  a  Jf-l^^^ 
slave  or  other  chattel,  whereas  this  is  an  injury  done  to  a  &ee    ' 
man. 

Under  injuries  are  not  to  be  understood  as  before  every  ill^al 
act,  but  an  unjusdiiable  act,  whereby  the  perfect  rights  of  another 
are  intentionally  attacked  in  respect  of  his  good  name,  his  honor, 
or  his  dignity.  ■ 

An  injury,  then,  is — 

1.  An  unjustifiable  act. 

2.  Infringing  the  perlect  rights  of  another. 

3.  In  respect  of  his  good  name,  honor,  or  dtgni^, 

4.  With  malicious  intent. 

It  is  an  unjustifiable  act;  consequently,  the  impugning  the  credi-  injukitu 
bOity  of  a  witness,  by  making  him  out  a  thief,  a  swiri^Icr,  or  a  unjiMi&Uc  ■«. 
liar,  is  not  an  unjustifiable  act  Involving  an  injury,  because  the 
law  pcnnits  such  a  course  to  be  pursued  in  self  defence. 

It  is  no  infringement  of  the  perfect  right  of  another  to  omit  inMnpnc  1  ptr- 
civiliiy,  for  politeness  cannot  be  inforced  by  law.  fectrifbt. 

I>efamation   of  good  name,  honor,  or  dignity,  is  the  only  Inropcctof 
ground  upon  which  an  injury  can  be  said  to  arise.  lepuudon. 

AD  injuries  suppose  malice,  to  constitute  which  negligence  is  Witb  mlkku 
not  sufficient,  as  it  is  under  the  Aquilian  law,  for  the  antmui  in-  iatcnt. 
juriandi  must  be  alleged,  and  no  such  intention  is  presumed  in  this 
description  of  injuries,  by  mere  negligence  or  omission  j  malice 
■day,  however,  be  implied  from  circumstances  which  leave  no 
room  to  doubt  such  intention,  as  the  calling  another  a  thief  or  a 
swindler.  Where,  in  the  course  of  an  ille^  act,  a  person,  in 
order  to  cany  out  some  other  uldmate  view,  advisedly  tdopn 
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means  which  it  cannot  be  doubted  would  bring  another  into  con- 
tempt, or  hurt  hit  honor,  malice  i>  pretumable ;  as  where  a  man 
takes  improper  liberties  with  an  honest  woman,  with  another 
object  than  that  of  insulting  her,  has  commited  an  injury. 

The  three  <iuestions,  therefore,  to  be  considered  m  the  case  of 
one  accused  of  injuries  are : — Is  the  act  really  tortuous,  is  it  un- 
justifiable, and  can  it  be  looked  upon  as  an  injury?  Whoever  does 
an  act  extrinsically  justifiable,  without  overstepping  the  bounds  of 
his  authority,  commits  no  injury ;  thus,  the  public  authority, 
preachers,'  and  schoolmasters,  properly  exercise  the  right  of  cor- 
rection, or  exhortation  and  correction ;'  a  reviewer,  in  like  man- 
ner, may  fairly  comment  on  the  work  of  a  professional  author  or 
artist,  for  by  so  doing  no  injury  has  been  committed,  so  long  as 
there  be  no  secret  feeling  of  vindictiveness.  Again,  capacity  of 
malice  must  be  present,  for  madmen,  in^ts,  and  others,  are 
legally  incapable  of  such  intention. 

The  presence  of  the  real  intention  to  injure  must  be  proved  by 
satis&ctoiy  evidence ;  thus,  li  am  lervo  mt»  pugnum  duttrt  vtlUm 
in  prexima  tt  stantem  iavitui  pircusstrm^ — the  onus  of  disproving 
malice  lies  on  the  striker. 

One  of  the  great  questions  of  Roman  law  is,  an  Veritas  ean- 
vicii  exaisetf  The  plea  of  justification,  as  in  the  Eng^sh  law, 
if  proved,  is  generally  an  answer  to  the  action,  subject  to  the 
following  exceptions  :  first,  where  the  defendent  is  not  justified  in 
makmg  such  statements  by  reason  of  his  peculiar  position,  as  a 
physician,  a  confessor,  or  anJBttomey  or  advocate ;  secondly,  when 
such  persons  make  such  statements  under  circumstances  which 
do  not  justify  them ;  thirdly,  when  persons  have  not  used  due 
drcumspecdon  in  the  manner  and  form,  as  by  using  abusive 
language,   or  put  forth  libellous  writings  or  pictorial  repreten- 


An  injury  may,  moreover,  be  direct  or  indirect;  direct,  when 
one  directly  maligns  another ;  and  indirect,  when  he  maligns  those 
under  the  protection  of  another, — cujut  dtftntia  mihi  ineumhity — 
such  as  maligning  a  child,  slave,  or  the  wifi:  of  another,  because 
the  lather,  master,  or  husband,  is  the  principal  person,  and  is 
equally  injured ;  and  because,  under  such  circumstances,  the  per- 
son directly  injured  cannot  bring  an  action.  Having  premised  so 
much,  we  now  return  to  the  history  of  this  injury,  in  order  to 
shew  its  origin,  and  the  successive  steps  by  which  it  acquired  its 
ultimate  form. 


J __.    .,   Shephoil, 

knwlind  if  he  pKach  <t  mj  pnUiieiitr  »  BL  gg«  ;  Bbcknoae,  J.,  ind|inant,  id- 

InnuticDlu'.  mined   liv  per  warn   cnnun:    Ssiith'* 

*P^  9t  >•  lading  0(0,  I.  c.  p.  »I]-SI4*,  f  1940. 

*  P.4T,  10, 3,^  fi  n.  L.  4.  Bt  tfic  Englkh 
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$  1945- 

The  law  of  the  Twelve  Tables  divided  injuries  into  levioret  and  PnmttoMof  tlw 
otrocieresj  assigning  difierent  remedies  and  punishments  to  either :  '^r~?f.  f" 
Si  injuriamfaxit  alteri  viginti  quinqut  «rH  pcente  lunU.^  This  law  ™tanf  lajmbe. 
applied  to  eveiy  insult  of  a  lighter  nature,  whether  natii  or 
verhalisy  not  accompanied  with  the  fracture  of  Vij  member. 
Heineccius*  remarlcs,  that  this  fine  of  25  asses,  although  merely 
nominal  in  the  more  flourishing  age  of  Rome,  was,  at  the  time 
it  was  introduced,  sufficiently^  severe.  Moreover,  in  ancient  times, 
an  y/r  was  equal  to  a  pound  of  brass  ;*  but  when  the  weight  was 
subsequently  reduced,  this  As  was  termed  as  grave.  At  a  later 
period  it  was  reduced  to  a  sixth  of  the  weight ;  later,  to  a 
sixteenth,  or  ounce ;  and  ultimately,  by  the  Papirian  law,  to  half 
an  ounce.*  Ten  dssts  made  a  denarius^  of  which  a  testtrtius  was 
a  fourth}  Paulus  puts  xxv  ststtrtiorum  for  xxv  teris ;^  wherein 
he  af)pears  not  to  have  paid  sufficient  attention  to  this  fact.  Some, 
therefore,  suppose,'  that  with  the  increased  resources  of  Rome, 
ustiTcts  were  put  for  asset ;  but  Heineccius  justly  remarks,  that 
this  would  not  chime  in  with  the  relative  propordons  of  the 
Roman  coinage  ;  because  if  xxv  satertit  be  supposed,  the 
amount  of  the  fine  would  have  been  diminished  instead  of  in- 
creased, because  assts  were  ori^nally  pounds,  and  a  ttsttrtitu  only 
the  fourth  part  of  a  denarius. 

If,  however,  Paulus  is  to  he  understood  to  mean  xxv  sestertii^ 
the  sum  would  be  immoderate,  and  equal  to  625  Philippics, 
which  no  one  will  be  mclined  to  consider  a  trifling  fine  for  a 
slight  injury. T 

§  1946. 

In  cases  of  an  atrtx  injuria^  the  Twelve  Tables  prescribed  st  Uw  <>r  the  lU 
fV0  pipuio  eenta  hV,  carmtnve  eandisit  quod  infamiam  faxit^  fiagi-  TiWet  ic^cct- 
tiumve  alteri  fuste  ferito^  which  the  scholiast  on  Pcrsius  describes  !".'  "?">*'™' 
thus  :•    Pipulum  est  convidum,  a  pipula  puUerum  dictum  idtmque 
itnetaty  aued  ea  Prtetoris  edicts   cunvicium   advirsus  hsms  nmres^ 
ittm  eonvicium  cum  voeiferatione.^     Whence  we  learn,  that  it  was 
a  slander  publicly  to  crow  or  chirp  at  any  one. 

■  I^nliii  ipwl  AocL  Colbt. L. L.  Mode  modo  mot.  c  6  et  17)    Ootboftcd.  >d 

et  Ren.  s,  j  J  A>  Odliin  N.  A.  10,  i.  L.  L.  lil.  Tab.  p.  119.                                     ' 

*  A.  R.  4,  fi,  §  t.  ^  laiilpnd.  AottiBM.  p.  740. 

*  Pliik  M.  N.  30,  ].  *  uc  up.  AngutuiDin  dc  ciriL  Dec  %, 

*  nin.  L  c.  9  ft  IS  I  Hone  Serm.  1,  Sal.  i,  Ipp. 
*CoU.L.L.  Mook-et  R«ai.  %,  l,_  *.  149  iqq.  ec  iU  PoiphTiion  ii 
■Cnjadi  Ob«,    19,  ji  j    "  '  -  .  — 
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Cnawn  in-  Csrmm'  injurietum,  on  the  other  hand,  was  any  written  slander, 

J"*""^  which  the  Endish  law  designates  as  libel ;  these  were,  however, 

very  frequent  in  Rome  under  the  name  of  Satires,  Epieramais, 
&c.,  whereby  the  reputation  of  persons  was  atttaci^ed  \y  their 
facing  personally  named.  In  Greece,  this  was  carried  to  such  a 
Potftln  OictM  pitch,  that  it  was  found,  necessary  to  forbid  the  poets  from  ridi- 
WUdMto  culing  any  living  pcison  by  name.  The  case  of  Socrates  is 
■ttteiuMKbr  °'^°  ^^  '^^  most  stnking  which  has  come  down  to  us.  Most  of 
nunc  the  dramatic  poems  of  Aristophanes  with  which  we  are  acquainted 

were  plain  straightforward  persona]  attaclcs  on  the  leading  men  of 
the  Demos,*  which  he  occasionally  impereonifies  as  a  man  :  in  his 
comedy,  intituled  Nubes  (Nc^^xiu},*  he  brings  Socrates  on  the 
stage,  and  had  a  mask  mdde  exacdy  representbg  the  fay  no 
means  comely  features  of  that  philosopher.  The  many-headed 
was  of  course  delighted,  and  called  upon  Socrates  to  stand  for- 
ward to  ascertain  now  far  the  property-man  had  succeded  in  the 
likeness.  At  Athens  then  there  .was  no  preventive  policeman 
in  the  shape  of  a  censor  of  the  drama  at  that  time  ;  an  institu- 
tion considered  consonant  with  British  liberty,  though  a  censor- 
ship of  the  press  would  be  held  to  be  a  gross  invasion  of  the  right 
every  British  subject  enjoys  of  libelling  another  through  the  public 
press,  if  willing  to  submit  to  the  penalty,  should  the  plaindfF  succede 
m  inforcing  it  against  him,  or  to  nuke  an  useless  apology  after 
all  the  mischief  has  been  incurred,*  and  a  pecuniary  indcmmty. 

Rome,  however,  never  sacrificed  the  private  character  of  her 
citizens  to  the  licentiousness  and  bile  of  scurrilous  poets,  as  the 
Greeks  were  originally  wont  to  do,  without  making  them  an- 
swerable for  it,  and  for  which  the  English  have  latuy  given  in- 
creased facilides  by  law. 

'p.   47,    lo,    'Si  4_»  *  >,' i    Plaut.  TcntiBiii,   Cic    pro    Mnr,    n.        PnitDr 

Anlol.    ]|  >,    }i.     Nid   redd] 'milii  lu  inURi   nc  palcnun  w  ac  beMuio  putiret 

jubo,  pipulD   hic   diffEiam    te  ante   cda  itrjne  lUquid  ipK  nu  iponte  lo^neritur  d 

VuT.  I,  6,  it  L.  L.  TOi  pullonim   TutE  qnoquc  cumen  csmpoaniin  at.      Id  prd 

«Tto  ei  coniicium  fucR  plluuium  racm  Kiber.  pnduciL^idfio.CnideUMiiiuRi^ 

bnitando.      Qusn,  u  thli  i  coniicium  In  iiia  iudi  cniciatui  canniiu,  Lit.   i,  iG  j 

tbe     Congm     of    the     United     Stata?  Lei   horiendi  camuBii  erac  Li*,  g,  9  « 

Tlnu  Warnn,  in  hi*  "  Ten  Tbouaad  1  10,   il.       Cats  qooque  libnus  ^neadam 

Yev,"  inakn  'ntmouie  crow  like  a  cock  qucm   de  moribui   compouit,    carma    ii 

in  tbe  Houac  of  Connnwit.     Fipo-pipia  a  mmbia  insciipalt,  licet  vtrtu  iwa  eael  com- 

ts   cfalrp.       Mngit  ba«,    halat  oria,    c^ui  podCua  (ot  judicaot  aliquot  tjai  fra^eota 

himuun^  plUDaEa|«l.    Unde  ^pea,  ^pinE  apod  CeU.  ii,i)quia  liibwtcciUqnKdam 

bullGndui,  &C.,  nid  of  the  ■mallo'  birda.  capita  brcTibui  neitia  deacripCa,  in  ut  din 

Tbeword  appeal!  to  be  Oacan.     Cinnen  ii  et  recitari  poaeaL 

doired  finn  caao,  obaolne  caano,  to  sag,  *  Equltct,  'IttQC' 

bat  it  alas  im)»rti  any  Ibim   of  vordi  ■  Alao   DemaOlienei   in    tlie   'Irraci 

clfaUc<rfrecil«i«i,aaUeaiititioBi,lnc*a'  Eaipada*  in  the  'OMtOac  ud 'A][«p^  ; 

timcBCa  canninam.  L.  L.  i!i  Tab.  anvd  Mt^\m  in  the  Birpax"- 

I.  *  The  prtMDt  iote  of  the  law  laarti  tht 

a  llbellEd  penoB  uncrlj   iritboM   effectm 

dieoBtiu  caimina  fimnalag  ^adan  certi*  nmedf.    A  acimiloiia  nempaper  b  dlowcd 

*«rti>  compodtB  n   Juija  Cooaultorem  t»  apolo^ie,  pajr  ramejr  inhi  court,  ind  w 

PnMnniin  Fedalieai  ImpeiatDnun  in  ob-  tetmlniti  tlM*IBit. 
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Such  Krious  libd<  were  punished  hf  fintiguion,  a*  Horace 
testifies: 

fuin  ttiam  Itx  ■ 

Patnaqut  lata^  malo  f»«  ntliit  cxnuine  ^nquam 
Dtieriii :  virttrt  m»ium^  ftrmidint  fiutii 
Ad  htnt  itctnium  dtUetattmm^  rtii^tti^ 
Flt^uir,  or  fnittgadon,  without  limit  mxf  cause  death  {■  hence 
Cicero  cai^  libellers  cafitii  damnali. 

§  1947- 

If  a  member  of  the  body  was  disabled  or  a  bone  broken,  the  Theiivortbe 
idjuiy  is  said  to  be  atrocious :  si  membrum  rupiit,  ni  earn  le  pacit^  ."!  T»Ma  » to 
talio  ette.  ^i  bi  ex  ^itali  fudit  libera  ccc  servo  cl  aril  pvna  j^"^^' 
isnttj  is  the  taw  of  the  Twelve  Tables,  as  restored  by  Gothofred.'  inctiueof 

It  was  allowed  for  the  parties  to  compromise  the  injury,  other-  '*!5'*'"^^,^ 
wise  the  Ux  tolionii  had  its  place.*    This  word  indicates  a  punish-  ^tbeS'*^ 
njcnt  exactly  commensurate  and  similar,  talis,  with  the  injury  oiionk 
sufiered;  and  on  account  not  only  of  the  injustice  of   such  a 
remedy,  but  by  reason  of  the  difficulty  of  executing  it,  many  have 
refused  to  beueve  in  the  talion,  in  its  ordinary  acceptation,  and 
hare  tried  to  explain  it  away  by  sundry  crafty  and  subtle  argu- 
ments, notwithstanding  which,  the  meaning  and  application  of  the 
word  hardly  admits  of  a  doubt.     The  sanguinary  code  of  the  Old 
Testament  recognizes  it,  whence  it  passed  into  that  of  Moham- 
med.   It  is  condenmed  by  the  New  Testament,  and  the  whole  of 
the  civilized  worid. 

An  ailment  in  favor  of  the  law  of  talion,  or  retaliation,  is 
only  sustainable  in  the  case  of  capital  offenses,  where  the  extreme 
punishment  is  adopted,  on  the  ground  that  such  punishment  is 
carried  out  by  the  state.  It  is  patent  that  it  must  be  made  to 
apply  to  the  effect^  not  to  the  modus,  a  latitude  of  interpretation 
which  must,  indeed,  always  be  given  to  it,  since  the  exact  retalia- 
tion, as  the  word  is  vulgarly  understood,  would  be  impracticable ; 
it  is  clear  from  the  New  Testament,  where  we  meet  with  the 
expression  "  an  eye  for  an  eye  and  a  tooth  for  a  tooth,"  that 
the  Jews,  practically  at  least,  understood  it  so.  "  Whoso  sheddeth 
man's  blood  by  man  shall  his  blood  be  shed;"  a  pass^  often 
quoted  in  support  of  capital  punishments. 

It  by  no  means  follows  that  the  maimer  should  necessarily  be 

■Epbc.  a,  Ep.  I,  T.    151,  (qq.    Poc-  ladi  hoc,  eKqit  In  the  anlnc  ipcda} 

plijriiaa  ad  hec  TCriM  Fuitiurium  iDppU*  it,  morcom',  intrioga   cliit  pnnaple    of 

cnm  cnudtncnm  ent  in  nctoRm  comi-  gcnenUtjr  irliicli  it  ttie  letdlaf  chmcteriitic 

oDiB  lafjainm,  init  tt  ComatDi  «d  Penii^  of  the  liwi  of  the  xii  Tablet  {    bat  Mr. 

Sat  iiLc|e  lii  Tibalttum  cnnnn  en,  at  BiUngnn thinlci  with  reuss  chit  iciiKiai, 

fiadbdt  feiintni  qui  pnUicK  inTelmetiir.  "  he  who  liu  daihed  1  bone  fi-tm  ibi  fleet 

■  P.  9,  s,  7,  ^  I  ;  P.  Sclm.  SflL  P.  19,  it  mn  at,"  which  meed  the  dlfficoltf . . 

5i  l>  ^71  P-  4^1  191  ti  ^  ■  )  ^  AngiB-  Gothofredipptui  taIiiTtidoiitidthewot*> 

tiwna  ie  cirit.  Dei,  I.  e.  Irsai  Pithociia.     Schaltins  ota.  jar.  Ram. 

*  Tib.  lii.  Some  njoct  the  mnl  gnitaB  4,  10. 
a  ■  pleooMD,  dncc  uutomr  itn^iuiei  no         *  1. 4, 4,  ^  7  g  A.  OdL  N.  A.  to,  t. 
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the  same— that  aa  en  put  out  by  a  tpit  should  be  retaliated  by 
a  iiMt,  and  the  like— but  tim{dy,  that  an  eye  should  be  put  out,  as 
a  set-off  for  an  eye  losL 

The  Mohammedan  lav,  which  makes  no  difiereoce  between 
manslaughter  and  murder,  allows  the  choice  to  the  odtt  of  kin  of 
compounding  the  felony,  or  taking  his  talion, — ni  turn  n  factt  talio 
ist9.  An  example  of  which  is  graphically  given  tn  a  very  forcibly 
written  passage  by  Mr.  Drummond  Hay,'  and  it  is  very  possible 
that  we  are  to  uncferstand  the  Decemvirai  law  in  this  sense,  viz., 
that  the  offended  person  is  allowed  self-help  under  circumstances 
in  which  talion  is  admissable,  which  may  amount  in  some  cases 
to  little  more  than  self<defence ;  that  is,  that  an  injury  compen- 
sated by  a  like  injury  is  pleadable  in  justification,  where  there 
has  been  no  opportunity  of  compoundmg  it ;  the  words  of  the 
law  being,  however,  in  the  alternative,  suppose  an  interval  to 
elapse  between  the  injury  and  the  remedy. 
'"f"*:'^"'  The  insufficiency  and  injustice  of  this  punishment  is  evident, 
to  tbccadi c^*  ^  '^  ^'  suppose  the  case  of  a  weaver  cutting  off  the  hand  of 
jBMict.  a  fbot-runner,  in  such  case,  the  injury  retaliaud  would  deprive 

the  injurer  of  his  Uvelihood,  whereas  it  would  be  comparadvely 
but  a  slight  one  to  the  injured  party,  and  so  In  a  multitude 
of  instances.  Again,  talion  on  the  eye  of  a  man  already  on^ 
eyed  would  be  to  him  a  fatal  injury,  in  no  way  comparable  to 
^  '^  VS"  '^  which  he  had  inflicted.'  Again,  the  Roman  law  difiered  from 
^t  hid  tbe '  ^^  Mohammedan  and  Jewish  in  this  esEcntial  particular,  that 
optioB  of  com-  the  right  of  composition  was  in  the  injurer, — si  mtmbrum  rupsit; 
7™^°'  if  a  man  have  injured  the  member  of  another,  ni  aim  n  poeiiy 
lave  he  have  made  his  peace  with  such  person,  talis  tste,  let  him 
do  him  a  lilcc  injury.  Here  then  the  injurer  has  not  much  to 
comfdain  of,  except  his  own  obstinacy  in  not  tendering  sufficient 
amends;  the  talion  of  the  Roman  law  is,  therefore,  only  in  terraremy 
and  a  mode  of  inlbrcing  a  certain  fine,  and  this  is  explained  by 
the  next  sentence  in  the  law,  qui  ott  *xfudit  libera  etc,  urva  cly  tent 
paute  tunU,  Now  the  brouung  a  bone,  considering  the  state  of 
chitut^  in  those  days,  must  have  been  at  least  equal  to  the  damage 
to  a  member,  the  fine  for  which,  in  the  case  of  a  freeman,  was 
300  pounds  of  copper,  and  half  that  sum  in  that  of  a  slave. 
These,  then,  must  be  taken  as  the  extreme  fines  for  a  talion  in 
the  first  passage  of  the  law ;  but  bow  if  they  were  not  patd  f 
Then  the  remuy  would  still  be  equally  applicable  or  inappltcaUe 
to  either  case ;  but  there  appears  to  have  been  a  perfect  remedy, 
if  we  take  the  analogy  of  debtors,  for  the  penal  sum  would  then 

'  Now  H.    H.    Cbui4    d'AflUiK    in      of  thi    indiTidiul  iajnnd— acandlot    to 
1,  lotlHaof  "Tha  WiidSpotttof      whether  lie  wu  ■  thue,  at  1  nibin,  ar  * 


'  Uuit  we  nccewuilj  oodaWad  here  ■ 
murdcT  iDcladed,  wtie  compouiMUble  it  ■      like  injnrj  to  the  nme  mcndin  ^ 
fixed  rate,  difining  iccording  to  the  MitVI 


jhfilci,"inMBin/iColoaialLibnry,  which 
iffCf  be  depended  upoa  u  in  lotborit]'.    Bf 
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become  a  debt,  namely,  of  asiigning  such  debtor  to  bis  creditor  to 
work  out  his  debt.* 

§1948. 

In  the  later  days  of  Rome  it  is  dear  that  these  fines  were  in-  inNffidencf  of 
efficient  to   keep  society  in  order,   and   though,   perhaps,    still  ^T-niU^te" 
sufficiently  heavy  to  be  some  punishment  to  the  poorer  class,  the  ead>  of 
were  none  at  all  to  the  higher.  Aulus  Gellius*  adduces  the  case  of  jwticc  in  mit- 
Lucius  Veracius,  a  man  of  very  doubtful  character  at  least,  who  '"""f  »•■"'''• 
amused  himself  by  walking  up  and  down  the  forum,  followed  by 
a  slave,  laden  with  money,  and  distributing  cuf{s  right  and  left  to 
those  whose  demeanor  displeased  him,  and  immediately  tendering 
to  the  injured  pany  the  legal  amount  of  amends. 

In  England,  assaults  (except  on  the  police)  cost  iive  pounds  Law  of  minor 
as  a  maximum  j   except,  indeed,  they  are  misdemeanors  bordering  ^[i?.'" 
on  Jelonies,  in  which  case,  the  justice  may,  in  his  discretion,  send 
such  cases  to  a  jury. 

The  law  which  directed  slanderers  and  libellers  to  be  fusti- 
gated was  rendered  of  none  effect  by  the  Porcian  law,  at  least  as 
against  citizens,  because  that  law  exempted  such  persons  from 
corporeal  punishment,  and  this  also  had  a  necessary  efiect  upon 
the  talion. 

Gellius  informs  that  the  prxtor  was  induced  to  interfere  by  his  Pntotiptcr. 
edict  in  the  subject  of  injuries,  by  the  arrogant  and  unjustihable  f^™ '?**''«■ 
conduct  of  Veracius,  by  superseding  the  law  of  the  Twelve  Tables, 
and  substituting  an  edictal  remedy  for  levUres  injurlte.  It  is,  how- 
ever, as  little  likely  that  this  circumstance  woidd  alone  have  pro- 
duced the  change,  as  that  similar  conduct  in  an  individual  would  do 
so  here  in  the  present  day.  Undoubtedly  the  inefficiency  of  the 
remedy  had  been  long  felt,  and  frequently  demonstrated ;  nor  can 
the  conduct  of  Veracius  be  looked  upon  in  any  other  than  in  the 
light  of  a  patrician  Ireak ;  perhaps,  and  perhaps  not,  with  the  view 
of  rendering  the  law  ridiculous,  similar  to  those  in  which  young 
English  noblemen  not  long  ago  were  in  the  habit  of  indulging. 
The  frapUrea^  therefore,  of  Gellius  can  be  well  dispensed  with, 
before  Pratnrts  positfuam  hunc  panam  abeUscert  et  reVmqul  cen~ 
sutrunt  injuriique  astimandii  reaiperatorcs  le  daturas  tdixerunt^ — 
which  is  the  origin  of  the  actla  astimatoria,  or  action  for  assess- 
ing damages,  or,  as  an  English  pleader  would  express  it,  action  of 
trespass,  with  a  per  tfuod,  etc.^  for  the  consequential  damage.  The 
words  of  the  edict  are, — ^«i  agit  injuriarum,  etrtum  dicat^  quid 
injuriarum  factum  sit^ — the  plaintiff  bad  to  lav  his  damages,  to  be 
assessed  by  the  recuperatorts^  or  jurymen.  This  clausula  gemralit 
applied  both  10  real  and  verbal  injuries,  and  included  scandalous 
libels  and  caricatures. 

'  {  1418,  h.  op.  *  N.  A.  10,  I.  '  F.  47,  10,  7,  p[. 
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§  1949- 
injatUmfii,  All  injuria  realis  is   done  by  blows,  which   is  equivalent  to 

"'b'"  ^^yj  assault  or  battery,  or  it  maj  be  by  assault  without  battery,  by 
WM^tfT^'  threatening  gestures,  proyided  always  that  it  affect  the  party 
coam,  fiiM  ifl>  injuriously  :  thus,  Eeizing  the  goods  of  one  who  owed  the  plaintitF 
jinuMion.  no  debt;'  calling  upon  the  sureties  when  the  principal  is  rcidy 

and  willing  to  pay;*  bribing  or  getting  out  of  the  way  the  slsve 
who  accompanies  a  nubile  boy  or  girl  of  the  age  of  puberty,  and 
persuading  such  to  commit  a  stuprum,  or  Jbrnication  ; '  going  into 
moumingt  which  consisted  in  putting  on  a  mourning  garment,  and 
letting  the  beard  grow,  and  dishevelling  the  hair,  in  moclcery  of  any 
person ;  the  inmndw  luiandite  being,  that  such  perstHi  had  been 
found  guilty  of  a  Opital  ofi«ise> 
Injuria  n«liit*s  An  injuria  rtalii  can  also  be  in  Writing)  and  when  promul- 
telqwft^  pted  in  that  form  is  said  to  be  injuria  seripta^  ot  liUralis  t  the 
most  common  libels  of  this  description  were  rarmina^  by  which 
versitication  is  not  necessarily  implied,  though  most  such  were 
in  an  unfettered  kind  of  hexameter,  such  as  we  find  in  Horacej 
Juvenal,  and  Persius,  and  which  correspond  comparatively  to 
English  blank  verse  i  in  another  metre  they  were  termed  cantica, 
or  such  as  were  capable  of  being  and  had  been  sung,  as  dis- 
tinguished from  recitation.  Piailtria  were  those  adapted  to 
music,  and  if  sung  were  equally  within  the  law.  The  psaltrria 
were  the  instruments  of  the  street  buffoons,  who  were  produced 
upon  the  stage  to  sing  and  play  comic  and  absurd  pieces  hj  wzy  of 
prelude  ;'  the  publicity  of  such  a  libel  must  then  have  been  pecu- 
liarly injurious  and  annoying. 
Bt  puniing  or  Injuria  picta  also  came  under  this  head  {  these  were  caricatures 
designing.  of  jui  obscene  or  defiinuting  nature,  tending  to  injure  the  fsme 

and  reputation  (^  any  one. 
All  these  injuries  are  equally  actionable  by  the  law  of  En^artd. 


%  1950- 

Injuria  verbalis  was  a  verbal  slander,  evidently  against  good 

manners,  and  disseminated  with  the  view  of  injuring  the  good 

hmt  and  character  of  the  pfei^son  ^itlst  whom  such  words  and 

expressions  were  directed. 


'  p.  47,  10, 15. 4  «.   ,       '  ii- 19.  

'The  rpUia  of  Mducdon  muit  luTa  moTeiMiaiii  municordiani i 

been  Teiy  Well  orginiieil  in  Rome  Co  nn-  P.  47,  10,  ij,  ^  it.     RelulaiM  unmed 

protect  pnetextiCB  or  pniteititi  froni  the         '  Aliler  dJcMtt)  tiirrl^un  Uen«i  A^ 

wilei  of  ptiDFi  ind  praeuntwt.     Cimi'^  '    '' 

id  Pen.  Sat,  j,  30-,  Uip.  P.  47,  10,  i 
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§  J9SI. 


Injuries  arc  said  to  be  done  either  to  the  body,  ctrfori — the  injuria,  bow 
dignity,  dignltati ;   as  when  the  companion  of  a  matron  had  been  ?^^'**" 
seduced  away ;  oifanue.,  when  her  chastity  had  been  attempted,      oimuti. 

The  leoiar  is  distinguished  from  the  atrociar  Injuria  according  Fuuc. 
to  circumsUnces  of  person,  time,  place,  or  thing,  pa-tana-,  temporty  H*!",^"" 
bcoy  vtl  rt,   la  respect  of  the  person ;  as  when  committed  against  ^^  itrocioT 
a  magistrate,  or  one  Ailing  a  situation  of  public  trust.  iajurii  in 

An  injury  might  be  committed  in  respect  of  person  upon  a  ««pectof  ite 


under  his  control,  sub  poteitatii  upon  a  husband  in  respect  of  his  P™""- 
wife  i  on  a  iocer  in  respect  of  his  nurus ;'^  on  a  master  in  respect 
of  his  slave,  if  the  injuria  be  atrax^  because  the  contumelious 
treatment  of  a  slave  is  held  to  be  an  indirect  insult  to  his  master,* 
notwithstanding,  that  strictly  speaking,  no  actit  injuria  lay  for  an 
insult  to  the  slave  himself  as  such. 

In  respect  of  the  time  j  ^s  when  committed  at  the  public  nmes.  llm*. 

In  respect  of  place  ;*  as  when  committed  in  the  public  theatre,  Pbct. 
the  expression  is  in  anspeetu  prateris,  but  as  the  letters  PR  were 
used  by  the  transcribersj  it  would  rather  appear  that  Ptpuli  Rsmatii 
should  be  read,  which  is  equivalent  to  saying  publicly,  which 
would  imply  a  greater  injury,  whereas  in  the  prxtors  pre- 
sence would  rather  point  at  a  contempt  of  court  i  *  although,  as  the 
Ersetor  sat  in  the  forum,  this  too  would  imply  publicitv,  neverthe- 
s;  the  prztor  was  competent  to  perform  his  office  m  any  place 
in  which  he  might  be  at  the  time  when  he  was  said  jus  aicen  e 
piano,  or  tx  aquo^  as  distinguished  from  the  superior,  or  excehui 
lacifs,^  the  judgment  seat.  The  English  Chancellor  and  his  Vice-r 
Chancellors  are  also  competent  to  do  the  same,  a  right  which 
they  frequently  exercise.  The  words  of  Labeo  are,— ^am  in 
tonspectu  Prataris,  an  in  salli  tu4>ne  injuria  facta  sit,  ttMilit^^ 
interesse. 

In  respect  of  the  object,  ri,  as  by  giving  a  wound,  or  breaking  0^«c(. 
a  bone  ;'  and  of  the  part  of  the  body,  as  by  striking  out  an  eye. 

Those  injuries  against  good  manners,  punishable  extra  ordinem, 
belonged  to  the  categorie  termed  atrocious.'  Fit  injuria  centra 
banes  mores,  veluti  it  quit  pma  carrupto  aliquem  perfuderit,  ceenay 
lute  ablinuerit  a  guas  spurcavit^  fistulas,  lacus  quathe  aUud  ad 
injuriam  publicam  aatamtnaverit. 


'I-4,4.*« 

'1.4,4,^- 

•  Schuldng  uri  that  tbW  oSkme  -mu 

'  p«iii  a.  s 

t- 

.  5,  +,  loi  P.  47, 10,7, 

ttaati  warn  per  iajoriuD  compCB.    Sea. 
Kit.  euwt  3,  lo;  Injuri*  fluvii  T«mil!. 

*  p.  47,  lo, 

7,^Sj  Cajacii  ob.,  9,  i6. 

ad  V.  I'rueam,  c.  39.    Tht  old  npretnoa 

*  IM  h-  "P- 

•  P.  47.  M. 

wai  olecart  aquaiii}  hence  the  old  lav, 

7,4  8. 

Fiontiii.  de  Aqiueduct.  ^,  li  <|nh  aqmin 

'  P.«U  R.  S. 
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In  all  actions  for  injuries,  the  prfctor  required,  as  in  actions  in 
the  case,  in  English  law,  that  the  nature  and  species  of  injury 
should  be  described  with  sufficient  accuracy.^ 

Injuries,  then,  may  be  thus  exhibited  in  a  tabular  form  : — 

INJURIA. 


Utento. 
Verbdci. 

Digaiud. 


Coipori.    Uputad.      fame.        Scripta.        Pkn. 


§    1952. 

Pnttonin  le^      The  pHEtorian  edict  respecting  verbal  injuries  is  as  follows  : 

'""""  ~      "^  ^w  adveriui  banos  mora  convicium  cui  fecisse,  cujtisque  of  era  factum 

HI  dtcetur^  quo  advinui  hones  mora  cmv'iclum  fiertt^  in  turn  judi- 

lum  dabs* 

The  word  convicium^  which  has  been  rendered  slander,  has  a 

^  °* '''""     somewhat  wider  meaning  than  that  word  in  English, — dicitur  vel 

a  anvUtatione  vel  a  ennventti  hue  est  a  collocatione  vocum  1  cum 

tnim  in  unum  camplures  voces  conferuntur  convicium  appellatur 

quasi  convocium,'  and  the  vociferation   must  have  a  tendency  to 

cause  others  to  join  in  it ;    hence  it  must  be  in  the  presence  of 

others,  and  thereby  have  publicity.*  In  addition  to  this,  the  technical 

expression  of  adversus  bonos  mores  circumscribes  its  extent,  since 

otherwise,  any  screaminE,  bellowing,  or  vociferation  against  a  man 

would  constitute  a  verbal  injury,  or  convicium  ;  and  this  expression 

is  again  limited,  in  its  turn,  to  the  good  manners,  non  ejus  qui 

fecit  sed     .     .      .     hujus  eivitatis.^ 

M^beinthE         The  »niftVfuffi  may  take  place  in  the  presence  or  absence  of 

Smc"ofdie     ^^  injured  party,*  by  coming  to  his  house,  or  to  a  tavern,  or 

to  the  9hambers  of  an  advocate. 

By  continually  following,  assectari,  and  addressing  {appellare) 
a  modest  woman,  with  a  view  to  attempt  her  chastity, — appellare 
est  blanda  arationt  alterius  pudicitiam  attentare  •  .  .  aut 
assectari      ,      .  qui  tacitus  frequenter  sequitur 

prabet  nannullam  in/amiam,''— -provided  the  following  be  not  out 
of  officious  civility. 

Abducert  comitem  is  a  convicium^  under  which  denomination  come 

'  P.  47>  10-  •  Id.  %  6. 

•  P-  4-7.  "''f  '5f  t  '■  *  W-  J  7- 

*  f;  V-  '?.  '5.  M-  *  F.  47,  "o.  *  'S.  S  »' 
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freemen  and  sbves,  male  or  fem^e,  and  pedagogues ;  an  attempt 
to  do  so  will  not  constitute  the  offense.  Tne  attempt  may  be 
followed  by  success,  nor  need  violence  be  used ;  persuasive  or 
other  means  are  equally  obnoxious  to  the  law,  provided  the  ab- 
duction be  effected.' 

The  canvicium  must  be  done  to  or  against  a  certain,  and  not  an  Ai  lowa 
uncertain  person,*  and  must  be  certainly  defined.' 


famandi  causa  datum;*   hence  persons  not  responsible  for  their  of de&m»tian 
actions  cannot  be  guilty  of  it,  as  madmen,  infants  not  doli  capacesfi  ''"^i"]?" 
Neither  has  he  who  has  struck  another  in  play,  or  killed  a  freeman  ^Wog  injuii 
whom  he  believed  to   be   his  slave,  or  intending  to  strike  his 
5lave>  accidentally  hit  a  freeman,  guilty  of  a  cenviciumfi 


§  1953- 
The  provisions  of  the  above  edict  being  found  insufficient  to  Further  «dic- 
eive  a  remedy  for  all  Iniuries,  another  paragraph  was  added :  Ne  ***  t«»*»^ 
quid  tnfamandt  causa  fiat ^  si  quis  advenm  ea  fecerit  prout  guaqui  jyrie*. 
ret  erit,  animadversamJ  This  extended  the  remedy  to  all  acts 
contrary  to  the  truth,  done  for  the  purpose  of  bringing  another 
into  contempt ;  and  here  the  canvicium  and  the  adversus  bonos 
meres  are  omitted,  and  infamandi  causa  substituted.  With  regard 
to  the  first,  we  find  that,  as  in  the  English  law,  truth  might  be 
pleaded  in  justification,  for  eum  qui  nocenUm  mfamati^  non  est  aquum 
et  bonum  ob  earn  rem  esndemnari,  delicta  enim  nocentium  nota  esse 
oportet  ;^  with  respect  to  the  second,  it  is  true  that  canvicium  in- 
cludes these,  yet  they  do  not  constitute  a  convicium  adversus  bonat 
mores.  This  clause  in  the  edict  is  thus  explained  by  Ulpian  :' 
Hoc  edictum  supervacuum  esse.,  Labea  ait,  quippe  cum  ex  generali 
clausula  injuriarum  agtre  possumus  sed  videtur  et  ipsi  Labeoniy  et 
ila  se  habet,  Prtetorem  eandem  causam  seeutam  vatuisse  etiam 
specialiter  de  ea  re  loqui ;  ea  enim  qua  notabililer  fiunt,  nisi 
specialiter  natentur  videntur  quasi  neglecta. '"  Generally,  the 
prxtor  forbade  that  anything  should  be  done  to  tlie  defamation  of 
another,  ad  infamium  alterius  ;  the  acts,  however,  within  this 
clause  of  the  edict  can  hardly  be  said  to  be  dclamations,  but 
rather  tending  to  render  a  person  ridiculous,  and  an  object  of 
contempt,  and  thereby  injure  his  general  credit  and  reputation. 
Of  this  description  of  injury  is  the  going  into  mourning  before 
alluded  to,"  certainly  a  strange  way  of  annoying  another, — Hbellut 
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4(itiis  frincipi  vtl  alii,* — come  t^tder  thit  ^UH  j  altff  wUwg  s 
sentence  to  be  delivered ;''  wrongfull)'  seizing  a  imq's  goods  i*  or 
selling  an  imaginary  pledge  u  iiit  were  the  property  of  aaotber 
man,  and  had  become  forfeit  for  non-payment  if  or  ^ddrefung 
one  as  a  debtor  who  owed  the  pretended  creditor  nothing.* 

Another  reason  for  this  further  special  relief  arose  from  the 
necessity  of  suting  specially  the  nature  of  the  injuiy.  ^i  agtt 
injuriarum  c*rtum  dicat  quod  injuria  factum  ttt}  and  it  woifld  be 
difficult  to  define  it,  —  certum  euM  dtcer*  Labia  ait^  qui  dicgf 
nuttun  injuritt,  nequt  sub  alUrnattaiu,  putty  illud  out  Hindi  ^ 
iliam  injuriam  st  passum''     .     .     ut  tx  qualitatt  injuria  uiamtu.' 

S  «954- 
Thiid  dniw  of        The  next  clause  of  the  edict  related  to  reflected  injuries.     ^»i 
du  edict  re-       servum  alienum  advtrtus  ieius  mertt  verberavisse  atve  en  injusiu 
^M^^i^     dmtini  quastiontm  habuisse  dicttur^  in  eum  jifdicium  dabo.     Ittm 
■bm.  ii  quid  aliud  factum  tsit  dicetur,  causa  cognita  judicium  dabcS 

VeihHvc  Ferberart  differs  from  puhare,  the  former  being  tadtr*  cum 

diflin  trom  dohrty  but  pulsare  sine  dahre^°  wrongfully  and  against  good  man- 
^     "'  ners,  with  the  fists  or  otherwise ;"   for  if  done  by  way  of  cor- 

rection,*^ the  injury  did  not  reflect  on  the  master,  generally  in- 
juria sirva  facta  aa  dominum  rtdundat.** 
Quwia  The  ^astio  is  putting  the  slave  to  torture,  et  carports  dolorem 

or  tortuuc.  adtruendam  veritattm,**  and  must  not  be  done  but  by  direction  of 
the  master.  By  the  concluding  paragraph  in  the  edict,  the  prztor 
reserves  himself  power  to  allow  an  action  to  be  brought  in  such 
cases  as  he  shall  consider  fit  subjects  for  one,  after  having  heard 
the  circumstances  of  the  case  ;  nor  would  he  allow  a  remedy  on 
trivial  grounds.  The  description  of  slave,  too,  influenced  the 
prxtor,  judicio  standi,  some  of  which  are  enumerated  :  '*  btna 
frugi,  ardinariuj,  dispemator,  an  vera  vulgaris  ratdiastinut  j  an 
quails  qua/is,  et  quid,  si  eompedltus  vel  mala  notus,  vcl  n»ta  ex- 
trtma. 

§  *955- 
Fnudi  dioK  The  last  clause  of  the  edict  cited  in  the  title  de  injuriii  et 

^LSdo'fu.  /<""""  libellis  is  of  a  nature  kindred  to  the  last  j  it  applies,  how- 
jiuia  to  lite-  ever,  to  free  persons^  under  the  control  of  another.  Si  ei  qui  in 
""■'  alterius  pctestate  erit,  injuria  facta  esse  dicetur,  et  neque  is,  cujui 

'  Id.  i  *9.  •  Id.  I)  «. 
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'Id.  i3».  "Id.  15,%  40.  "Id.  4  3!. 
•Id.  isj.  "liJW- 
•  P.  47,  10,  7,  pr.  "1)1.4+1. 
'W-*4-  "".?44- 
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IR  fttntMU  1st,  fnesmi  trit  neqve  pramratir  quisquam  exiittt^  qui 
ta  nmitit  tg't,  eausa  cegnita,  ipsi  qui  injtriam  aecepisse  dUttxr 
jadicikm  ihii.^ 

In  this,  U  in  the  last  casSj  the  remedy  depends  upon  the  view 
the  pnetor  may  take  of  the  particular  drcumitances  of  the  case, 
because  it  is  in  its  nature  exceptional ;  and  is,  therefore,  only 
given  on  good  cause  shewn,  and  when  no  person  is  there 
duly  qualified  to  act  in  his  behalf.'  Here  the  attorney  of  thr  fiither, 
or  person  haring  the  pattstas,  who  might  be  more  remote,  is 
meaht,*  nor  need  hii  procuration  be  a  special  one,  for  any  perion 
generally  administering  the  affairs  of  the  absentee  has  a  suffic^iSht 
mandate  in  this  behalf. 


§  1956- 

In  consequence,  it  is  supposed,  of  the  pnetorian  jurisdiction  Lti  CameCi  de 
alFonling   an   insufficient  remedy  for  certain  injuries,  Cornelius  i^"""-    .  , 
Sulla  got  a  law  passed,  when  dictator,  termed,  from  its  introducer,  lanedvindie 
the  Ltx  Cornelia  dt  injkHis,  Whereby  injuries  of  a  certain  atrocity  cue  of  lajniui. 
may  be  punished  criminally.*     The  date  assigned  to  this  law  is 
A.tJ.c.  672,  or  B.C.  lot.     The  Reason  that  led  to  the  introduction 
of  this  law  is  supposed  to  hive  been  the  disorders  which  arose 
during  the  civil  wars. 

Remedies  are  given  by  this  law  under  three  states  of  circum-  indiidcdaMMilii 
stances:  for  beating,  verheratia;  striking, ^u/^nz/fi;"  and  against  'J''."^'?*" 
such  as  forcibly  entered  anothet's  house,  qui  domum  aliettam  v!         '"'    ^ 
intnisstnt.     Although  strictly  a  criminal  laW,  a  civil  action  could 
also  be  brought  on  it." 

§  1957- 
The  detail  of  these  actions  Will  be  treated  under  the  head  of  Aukdm  In- 
actions, it  therefore  suffices  here  to  lay  down  the  following  general  J°^- 
Erinciples  by  which  the  pnetorian  actions  ibr  injuries  are  legu- 
Lted. 
First,  then,  they  are  competent  to  all  free  persons  whose  repu- 
tation has  been  maliciodsly  de&med  by  words  or  deeds  which 
tend  to  bring  them  into  contempt,'  and  are  false. 
The  injury  must  be  set  out  with  sufficient  certain^." 
Those  under  the  control,  potestas  or  dtmintum,  of  another  can- 
not maintain  this  action,  which  is  competent  only  to  the  person 
possessing  such  chief  control ;   but  failing  him,  it  is  competent 

'  P.»,  10,  17,^  to.  uq.  i  Ed.  C.  Duker.  Lugd.    Bat.   1711 1 

■  H.  (  15.  FaoL  op.  ColL  L.  L.  Mot.  et  Rooi.  s,  < ; 

■  U.  1 13.  PiDli  R.  S.  5,  4,  S. 

*  iM^  AMU.  3,  f .  l«j.  •  P.  47,  10,  J7.  %  t- 

'*19S+,  h.  op.i  P.  4?,  la,  S,  Mi         'P.+7,  io,»5,^i,4»li  Id. 
Opwc  *ar.  dc  latin.  Icnmrn  vtt.  1451         *  P.  47,  to,  7. 
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to  the  attorney,  tutor,  or  such  other  person  as  is  iccustomed  to 
intervene  in  such  matters  for  such  person,  tf  absent,  to  bring  it  i 
or  failing  such,  or  failing  his  so  doing  in  certain  cases,  to  the 
party  himself;  and  in  the  case  of  one  under  dominion,  it  lies  bf 
the  owner,  attorney,  or  such  other  person  as  has  the  charge  of 
the  affairs  of  the  absentee,  and  is  competent  thereto.' 

It  lies  by  an  heir  for  insults  ofivred  to  the  body  of  the  deceased,* 
or  to  his  monument.^ 

In  the  case  of  slaves,  the  fructuaty  has  a  right  of  action 
against  the  owner,  and  vice  versa.*  Actions  for  injuries  by  slaves 
against  slaves  must  be  brought  by  and  against  the  masters.'' 

The  husband  had  an  action  on  behalf  of  his  wife,*  or  an  affi- 
anced bridegroom  on  behalf  of  his  affianced  bride. ^ 

Many  actions  lie  by  different  persons  for  one  and  the  same 
injury.* 

An  action  for  an  injury  done  by  many  must  be  brought  jointly 
against  all  conjointly  ;V  but  conversely  it  is  separately  competent  to 

Freedmen  are  not  competent  to  bring  their  action  against 
patrons." 

It  cannot  be  brought  against  a  magistrate  for  the  undue  exe- 
cution of  his  duty,  or  against  him  in  his  private  capacity.'* 

It  endures  for  thirty  years. 

It  does  not  pass  to  or  lie  against  heirs  before  litis  cmUttatie." 

By  the  Cornelian  law,  and  subsequent  constitutions,  persons 
under  power  must  bring  it  directly.'* 

It  cannot  be  brought  by  procuration,  except  in  the  case  of  an 
illustrious  plaintiff." 

It  endures  for  twenty  years. 

§  1958. 
fnal^rjf  in-  The  Twelve  Tables  provide,  as  we  have  seen,  two  classes 
^i^LlLu*  ^^  penalties  for  injuries  j  for  those  of  a  slight  description^  a  fine 
of  25  asses  j  this  the  prsetor  preserved  in  principle,  substituting 
for  a  fixed  tine,  damages,  to  be  assessed  by  a  jury,  termed  recupt- 
ratertSy  which  law  obtained  in  Justinian's  age.  The  penalty  pro- 
vided for  the  more  atrocious  class  of  injuries  was  talion,  or  such 
satisfaction  as  might  be  agreed  upon  in  lieu  of  it,  for  disabling'^  a 


Id.  .,^6.    ■ 
'  Id.  17. 

"  Id.  ]». 

"  Id.  ,3,  pi.  1  Id.  .1. 

"  The  word  r»fvt  rautl  be  undcntaod 
in  thh  KDM  b]i  the  inilogT  of  [be  AqullUn 
Uw,nde4i9>5,  h.op.    Rupdt  quui  cor- 
M,  mdetcd  uwlM. 

It,  Google 


OBUGATIOHES   EX  DELICTO— IN  JUKI  JE.  265 

member,and  a  fixed  fine  for  breaking  bone*.'  It  is  not  improbable 
that  this  fine  practically  was  assessed,  and  that  the  prietor,  in 
giving  this  practice  formality,  altered  nothing  in  the  principle 
of  the  law  of  the  Twelve  Tables ;  moreover,  breaking  a  bone  is 
clearly  disabling  a  member  or  some  part  of  the  body.  Malicious 
and  infamous  slander  and  libels  were  punished  by  the  Twelve 
Tables  by  fustigation  ;  this  was  actionable  under  the  first  quoted 
law  of  the  Twelve  Tables,  as  an  injury  generally  ;  nor  is  the  feet 
of  its  coming  within  the  provisions  relating  to  slight  injuries  under 
the  prztorian  jurisdiction  of  importance,  because  as  the  damages 
arc  assessable,  it  is  competent  to  the  recuperatarei  to  take  cog- 
nizance of  the  degree  of  the  injury.  The  fustigation  of  freemen 
was  taken  away  by  the  Porcian  law,  which  was  clcariy  in  deroga- 
tion, and  repealed  pro  tanto,  the  law  of  the  Twelve  Tables. 

Still  the  civil  remedy  extends  to  such  graver  offenses  by  the 
clausula  generalise  and  so  there  is  no  feilure  of  justice  for  want 
of  a  remedy  \  besides,  since  the  nature  of  the  injury  must  be 
set  out  with  sufficient  certainty,  all  difficulties  are  met  ;  in 
short,  it  comes  to  this,  that  all  actions  for  injuries  are  actions 
on  the  case  for  special  damages,  assessable  according  to  the 
atrocity  of  the  injury ;  a  mode  of  satisfection  clearly  more  con-  ' 
sonant  with  reason  than  that  of  a  fixed  fine  without  discretion  in 
the  judge  to  modify  it ;  in  addition  to  which,  these  actions  of  injury 
note  the  injurer  with  infemy,  which  partook  of  the  nature  of  a 
criminal  punishment,  and  might  be  brought  any  time  within  thirty 
years. 

§  1959- 

The   Cornelian  law  revived   in   spirit,   that  of  the   Twelve  Tht  ComeiUn 
Tables,   by   giving  a  criminal    remedy,  and    by   extending  the  Jj*  ^^"^ 
right  of  action  to  a  term  within  twenty  years.      To  prevent  op-  ^'-jMa. 
pression,  however,  the  juramentum  delatum  is  made  admissable,  Purgidon  by 
whereby   the   defendent,  or  reus,  can  purge  himself   from  the  ""'''L^^j'^" 
accusation,  jure  jurando.       This  was   probably  introduced   and  nun. 
only  practised   in  default  of  satisfactory  evidence,  where  there 
was  3  failure   in  witnesses,  or  to   meet  the  case  of  malicious 
prosecutions. 

The  constitution,  by  whom  we  are  ignorant,  in  aid  and  ex-  Comfinrtion  in 
planation  of  the  Cornelian  law,  adjudged  one  convicted  under  its  "^."rftl"  C"- 
provisions,  of  malicious  verbal,  or  written  slander,  to  the  positive 
penalty  of  infamy,  whereby  he  becomes  iatestabilis,  that  is,  his 

'The  Englith  bw  allowt  diicKrioa  in  dcmuul  a  cettificiH,  nodn  the  9  Geo. 

cMci  of  nimiiiaiy  jumdlcdan  (o  inflict  a  4,  c  31,  §  17,  %%   t   11   Vic.  c.  gx, 

fine  up  to  j/.,  and  if  the  Juidcc  cliink  vrhicti    he   may   plnd  'id   bar  of  a   civil 

(lilt  iuafficicDt,  be  can  aend  chc  ciK  hi  actioD,  Tunnidiff  V.  Tcdd,  5  C.  B.  551, 

a  criminal  punufament,  or  tfae  party  may  17  L.  I.  (N,  S.)  M.  C  67. 

akc  hii  cirit  remedy  j  but  if  the  laagii-  *  P.  47,  10,  J,  §  lo. 
mic  bare  interfered,   the  defendent  may 

VOL.   III.  H  M 
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testimony  in  a  court  of  justice  aod  his  right  of  testation  in  certain 
cases  is  inraUdated. 
FimcoBstini-         Another  consticuu(»i,  by  whom  we  are  also  in  ignorance,  proviijeG 
lion  inipoK)       jj,^  ^m-j,  persons  should  suffer  rcl^ation,'  or  deportation,*  which 
de^M^nT       involves  a  capitii  diminutia.     Heineccius^  thinks  it  probable,  that 
this  is  the  same  constitution  which  enacted  tha  like  punishment 
againft  the  abduction,  by  bribery  or  otherwise,  of  the  cftiui^  com- 
panion, pedagog:ue,  or  duenna  of  a  frttUxlatui,  or  pr<iUxtata% 
and  punished  the  abducted  companion  capitally. 
Second  conidtu-       Further  constitutions  enactM,  in  addition,  certain  particular 
lion  snahiM        provisions  J  that  of  Zeno  enabled  illuitnt*  to  institute  this  pro- 
by'ittorncv—     sccution  by  attorney,*  and  condemnod  the  uttcrer  of  an  infamous 
iniucuici  ca^jai  and  malicious  libel  to  capital  punishment,  in  the  same  manner  as 
punuhromt,       though  he  had  been  the  author  of  it.''    The  words  of  this  con- 
stituuon  of  Valcntianus  and  Valens,  a.d.  365,  are  tufficiently 
important  to  be  set  out  here  :  Si  fuii  /amoium  libtUum  livi  dtmi 
she  in  puhlica  vil  quacunqut  hc»  i^narut  rtptririt,  aut  ctrrumpat 
prius  quam  alttr  inveniat,  ant  nuHi  eanfiteatur  inventum.     Si  vtro 
nan  itatim  easdem  ehertuUt  vtl  ctrrupirit^  vel  igni  ccniwopurit, 
ltd  vim  taruM  manifistaverit,  iciat-,  it  quasi  au<tirem  hujvsmidi 
dilitti  capitali  itnUntiie  subjugandum.     Sam  li  quii  devitimii  tiut 
at  salutis  puHiae  tustadiam  gerit^  nomtn  luum  prtfittatur^  tt  m, 
^Hir  per  fanwsum  iihliuM  ptritqutndt  putaverit,  an  praprit  edtcat, 
tta  ut  absque  ulla  tripidaliane  aectdat^  mens  quidepit  9"^  i'  oi'ir- 
tianibtts  suis  veri  Jidti /Htrit  apittilala,  laudem  nuximam  it  prmmium 
a  nastra  cUmentta  eaasequetur :    Sin  vera  rninime  htec  vera  aslm- 
derity  capitali  pofna  pUctetur,      Hujtistnedi  auitm  libtUus  alierius 
opinioHtm  nen  Icedat. 

There  can  be  little  doubt  that  wc  must  here  understand  sedi- 
tious libels  directed  against  the  government,^  and  from  the  existence 
of  this  constitution,  we  may  fairly  imply  that  this  was  not  an  un- 
common offense  at  that  penod. 

S  i960. 
Piraiiti  of  the        The  principle  of  English  resembles  closely  that  of  the  Roman 
Engiiih  !jw.        Ij|^_       Scandal  is  publicly,  falsely  {advenui  ea  praui  res  qvxqnt 
fueril')^  uttering    malicious  {^dolo   male),  scandalous    [eaHvicium), 
and  danderous  [famesa),  words  of  another  tending  to  his  Aaaage 
{per  in/amiam),  and  derogation,  such  being  advernis  hnat  miret : 
hence — 
Slander.  I.  To  accusc  a  man  of  an  offense  indictable  at  common  law,* 

because  this  indangers  his  personal   safety,  by  the  operation  of 
(be  law. 

IX**; A" -'♦•♦'•♦'•  -  c  9, 16, 1. 

P.«u  R.  s.  ,4,  ,4,  ,s,  4  ,7.  '  p.  „.  ,0,  jj. 

'A.R.4,s.4»-  *P.«,  10,  is.^ij. 

ni9S7.1i-op-  'BI,C«».8.  j,cfc.l,*S. 


itv  Google 


OBLIGATIONES   EX    DSLICTO— IN JU&IJE.  267 

2.  Such  as  would  exclude  him  from  society,  as  to  accuse  him 
of  having  some  infectious  or  loMluoine  disease.' 

3.  Ofsucb  as  may  hurt  him  in  his  trade  cv  pio&ssion  ;  as  to 
caU  a  trailer  a  bankrupt,  a  phytician  a  quack,  or  ■  lawyer  a  knave.* 

These  are  comparable  to  the  Uvitr  injuria^  but  words  amount  Engiuh  law 
to  a  Kandalum  magnatum,  or  atrocious  injury,  when  spoken  of  a  Scudilum 
P«r,  judge,  or  other  great  public  oScer  or  dignitary,  even  though  ""en*""" 
the  scandid  should  not  be  actionable  in  the  case  of  an  ordinary 
person  ;  and  in  such  case  the  Crown  may  prosecute  for  punish- 
ment, and  the  private  ihan,  for  adequate  damages. 

In  these  cases,  special  dam^e  need  not  be  proved,  the  offense  The  per  ^uod, 
being  complete  intrinsically,  and  the  issue  general.  In  cases  of  ^^^^""'^ 
standier,  for  damaging  words  not  within  these  rules,  the  declaration  "'"^■ 
must  be  special,  and  laid  with  zper  qued,  whereby  such  and  such 
damage  accrued  to  the  ptaintifF.  In  such  cases  the  words  are  set 
out  with  an  inueniio,  explanatory  of  the  maticious  intent ;  thus, 
to  say  of  a  clerk  in  orders,  that  he  is  a  whoreson,  is  not  actionable, 
because  though  sn-ictly  by  the  canon  a  bastard  is  incapable  of 
orders,  vet  not  being  an  offense  indictable  at  common  few,  but 
cognizable  by  the  ecclesiastical  court  only,  it  will  be  necessary  to 
pl^  specially,  "  said  that  the  said  plaintiff  was  a  whoreson, 
meaning  thertby  that  hi  was  a  bastard  (the  inuendo),  whereby 
(the^^  qued)  he  lost  the  presentation  to  such  a  living  (the  special 
.damage)  J "  and  this  is  equivalent  to  that  which  the  prietor  meant 
by  ie(|uirii^  the  off«ise  to  be  set  out  with  sufficient  certabty :  * 
^i  agit  irtjuriarum  certum  dicat  quid  injuria  factum  est;  for,  as 
before  observed,  the  prastorian  law  appears  to  have  required  all 
injuries  of  this  nature  to  be  pleaded  specially. 

"  But  mere  scurrility,"  says  Blackstone, "  or  opprobrious  words  njury  »nl 
which  neither  in  themselves  import,  nor  arc  in  feet  attended  with  n^**- 
very  injurious  effects,  will  not  support  an  action,"  neither  will 
words  of  admonition,  &c.,  because  they  fell  in  the  paractilitr  of 
malice,  without  which  they  are  no  slander. 

If  a  sbnder  be  met  with  a  justification,  it  is  damnum  absque  punoum  abaqus 
injuria,  and  an  answer  to  the  action,  as  in  the  civil  law,  eum  qui  '"J"™- 
nocentem  infamat^  nan  est  aquum  tt  lonum  oh  earn  rem  candetnnari  ; 
deiicta  tnim  nacentium  nota  esse  eportel  tt  expedtt.* 


'  Ai,  to  aecuie  inf  one  of  hiving  the 

piu  a  good  beer  as  any  Tom  Ftnn  (jm/m) 

Teacial  dkeaie,— thia,  the  words  ipoken 

U  Flahiif.)  brew.,"  held  not  acdonalile. 

of   a   nunied    woman,    ■■  that    ibe    ii   a 

without  ihewing  tpecial   damage,  Fenn  T. 

whoR,  and  hith  the  p— ,"  inuendo,   the 

DiH,  Rolli  Abr.  ij  Car.  B.  R.  p.  jS,  Act. 

Fnncb  p— ,  held  that  the  ictioo   would 

sur  le  cai  V.    To  ay  of  a  lawyer,  "  he  hai 

well  lie,  Com.  Dig.  vol,  i,  p.  161  j  D.  iS, 

AR.  i,Rol.  66,  1.   37.  4,si  ,   Sid.  50, 

ablcj  iut  it  ii  not  10  to  Bjy  of  a  counieller 

a  C™.  aio,  becauce  thi.  wai  an  incurable 
diieaie  when  the  common  Uw  wa.  formed, 

he  hath  no  mar  -wit  than  a  jackanapes 

Com.  Dig.  1,  p.  ijS,  D.  1,  Godb.  441, 

and  thiiii  an  action  tut  le  eai  atcomroon  law. 

commou  law  procedure,  IS  *  '*  V«-  7*. 

»Uhel  alleged  on  a    brewer,   "I  mil 

lenden  the  n^uiiun  unneccMUy. 

ff«  my  mare  a  peck  of  malt,  and  lead  her 

'P.  47„io,7,pr. 
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§    I961. 

Libel  is  written  slander,  or  rather  slander  perpetuated  on  paper, 
ind,  as  in  the  Roman  law,  may  be  in  writing,  icriptuiy  or  by 
painting,  ^K(u  J,  or  otherwise  by  signs  which  set  the  plaintiffin  an 
odious  light,  and  thereby  diminish  his  reputation  ;'  this  species  of 
slander  is  subject  to  the  same  general  rules  as  the  first  or'  verbal 
description.   ' 

§  1962. 

Remedicibythe       There  are   two   remedies    for    slanders,  whether   verbal  or 

Eaglnh  law,       written  imports  nothing ;    the  first  a  public  one,  by  indictment, 

naL  "  ™°"'    because  they  tend  to  a  breach  of  the  public  peace,  hence  the 

proverb,  "  the  greater  the  truth  the  greater  the  libel ;"  wherefore, 

and  consistently  too,  truth  pleaded  was  an   a^ravation  of  the 

offense  i  but  this  has  been  since  altered  by  statute,'  and  a  de- 

fendcnt  may  justify  under  an  indictment.  The  more  usual  remedy, 

however,  is  by  civil  action  for  damages,^  which  the  jury  assess,  as 

the  recuperatores*   did    under    the    Roman    law,  the    amount   of 

pecuniary  compensation  which,  in  the  opinion  of  such  a  body, 

will  indemnify  the  plaintifF  for  the  injury  done  to  his  trade  and 

reputation. 


'aShowi^i  11  Mod.  99. 

olEcer  of  the  Hoiuc  tor  prindng  proceed- 

»6lc^vZ\.96. 

ing)  of  the  House  0/  a  libdlou.  nature. 

■re  Jliowed  to  publbti  inj  Ubel  they  plei« 

Sloclcdale  V.  Hansard. 

'  Bliclutone  is  in  enot  whes  h;  lup- 

under  this  statuM,  provWed  thty  publicly 

p«a  the  Romans  had  no  juria;  they  had 

them  in  many  cates,  ii  will  be  seen  here- 

■um  inca  court,  by  way  or  dimagn.     Thii 

sfler,  lee  also  (j  45,  h.  op.,  although  under 

may  be  tmntd  a  .tatuuble  remedy.     The 

a   very    Qjoerent  system    from    ourselTei. 

licenie  of  bnpnge  in  the  LegiiUture  pro- 

Bl.  Com.   fl.  3,  eh.  7.     Quire,  did  not 

bMj  led  to  tympnthy  with  written  slander ; 

the    Gtibi    borrow    this   institution   from 

bat  tn  action  was  held  to  lie  against  ao 

Rome.'  vide  Goth.  Bre.iaiium. 
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ObltgtdoDei  Quii  ex  Delictu — Si  Jodeit  Litem  Suun  Fecerit— De  DcJKtit  et  EAuiii— 
Dt  Fodd>— Eitrdcora  Nifium  Sive  Nintc — Cirrien  by  Land  >ail  by  Witer— 
Cauponn  —  SobnUrii — CommoD  Innkecpen — Crimen  ConmTcnde — Miiprinan  of 
Feliuiie — Condiclia  obTuipcm  Cauunt — CoadicCia  ab  Injunam  Cautam. 

§    1963- 
Obligations  which  accrue,  as  it  were,  out  of  a  delict  are  analo-  obilgatioiia 
gous  to  those  which  arise  by  implication  out  of  a  contract.    The  qo«  quui  e« 
leading  distinction   between  which  aiid  real  delicts  is,  that  they  ''«'|='"™- 

1  I     -      ,-         1     -  1-         T  I-  L        L      cuntuT,  rounaea 

have  their  foundation  not  on  maltce,  but  on  n^hgence,  whereby  on  ncgljgenn. 
damage  has  or  may  have  arisen. 

The  term  ijuasi  delictum  is  not  a  classic  word,  but  one  in- 
vented for  the  sake  of  brevity,  and  must  be  used,  like  quasi  con- 
tractus, with  a  mental  protest  a^inst  the  barbarism  ;  it  is  better, 
however,  in  both  cases  to  call  them  obligationes  quasi  ex  con- 
tractu, or  delicto,  and  to  write  them  short,  ailig.  f .  <.  f ,,  or  q.  e.  d., 
than  to  adopt  an  unclassical  expression. 

GcncTaiiy  obligationes  g.e.d.  are nQts  illicit  in  themselves,  whereby  Oblig-q.  e.  d. 
an  action  is  given  against  such  as,  in  a  moral  point  of  view,  may  be  '"  '"'**'  "* 
perfectly  innocent,  or  who,  nevertheless,  are  not  bound  to  answer 
for  the  act  by  other  principles  of  the  Roman  law ;  hence,  the 
following  demiitian  of  them  may  be  adopted  :  Obligationes  quasi 
ex  delicto  natit  ea  compUctunt,  qua  adversus  legem  facta  sunt 
qua  ratione  ejus  qui  inde  tenetur,  delicta  privata  non  sunt,  ex 
quibus  aliquis' perinde  obUgatur,  ac  si  delictum  privatum  ipse  ad- 
misisset,  that  is,  that  notwithstanding  the  offenses  are  not  private 
delicts,  yet  inasmuch  as  they  are  prohibited  and  the  law  makes  a 
man  answerable  foi  them,  he  shall  be  bound  as  though  he  had  com- 
mitted  a  delict. 

To  constitute,  then,  an  obligatio  quasi  ex  delicto,  it  is  neces-  obiigado  quit! 
sary —  tgf.  e«  delicto,  liovir 

That  there  should  be  a  prohibifSct ;  =on.dtuted. 

That  such  act  should  not  be  a  delictum  privatum ; 
That  it  should  create  an  obligation  analogous  to  that  resulting 
from  a  private  delict. 
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$  1964. 

Ob)l(.  n.  e.  d.  The  first  of  these  mentioned  in  the  Institutes  is  the  case  of  a 
rh*'*i'"'irf  J"*^  making  the  cause  he  is  called  upon  to  adjudicate  upon  his 
judge.  own,  and   thereby  making  himself   responsible  for  the  conse- 

quences, ^ui/^jt^  it //ffm  tuatn  ftctrit.  '^  ^id?"  writes  Cicero. 
Si  quum  pro  altera  dicas^  litem  tuam  faciat  ?  ^  If  this  be  dak  mah, 
it  is  3  verum  delictum ;  if  imferitiay  it  is  quasi  a  delictum ;  and 
here  it  must  be  observed,  that  imperitia  is  culpa.^ 

It  was  for  this  reason  that  the  Romans  were  ver^'  particular  in 

the  choice  of  their  judges,  and  that  not  only  the  natural  capa- 

,  biUties  of  the  individual,  but  also  his  honest  conversation,  should 

render  him  worthy  of  the  trust  reposed  in  hini ;  the  penalties 

attached  to  ilUjudging  may  prc^bly  account  for  GelMus,^  when 

called  npon  to  perform  this  office  in  the  beginning  of  his  carcrc, 

hesitating  to  pronounce  a  verdict  for  either  party,  and  evading  a 

direct  decision  by  declaring  a  non  liquet. 

iiKspadtited  Deaf  and  dumb  persons,  as  also  those  not  in  their  right  mind, 

g"°^  fitritsi,  imputtresj  bom  want  of  mature  judgmmt  and  experience, 

n^-jm^        were  natura^  incapable  1  and  the  age  of  35,  and  later  iS  year*,  if 

the  person  had  held  a  public  office,  was  required  for  the  fulfiUoKnt 

of  this  important  office.* 

Those  removed  fi'om  the  senate  were  so  by  law,  Itge,  and 
women  and  slaves  marihis. 
ObUpiloM  of         Judges  were  required  to  be  swMrn  duly  and  truly  to  perfoim  their 
jadgN.  office  IX  animi  senttntia  et  ex  kgt,  wluch  was  done  solemnly  aa  an 

altar  in  the  camitiiivi,teTmed  fiiteal  Libmis.^  The  danger  of  errors 
was,  however,  diminished  by  the  assessors,  who  sat  cm  the  bench  by 
the  judge,  and  whom  he  was  at  liberty,  but  was  not  obliged,  to  con- 
Sttlti^  these  consisted  of  the  friends  and  legal  acquaintances  of  the 
judge,  and  we  And  them  interposing  their  advice  in  the  case  above 
mentioned  by  Gellius  of  his  first  essay  as  a  judge,  although  he 
could  not  make  up  his  mind  to  zAapt  it. 

It  is  not  to  be  presumed  that  the  p^iahies  were  often  infbrccd 
against  judges  for  errors  except  where  they  were  very  glaring,T  since 
there  were  other  remedies  against  the  verdict,  whereby  the  suitor 
might  have  relief;  and  among  others,  the  rettitutio  in  integrum. 
In  like  manner,  no  one  ever  uiinks  0/  impugning  the  conviction 
of  an  Ef^lish  }u(ke  as  to  the  integrity  of  his  decision ;  nercrtbeless, 
as  every  one  is  li»>le  to  err,  the  law  supplies  abundant  remedies  at 
cases  of  error  by  bill  of  exceptions  to  the  ruling,  improper  recep- 
tion of  evidence,  and  the  like  appeals  from  sentence  to  a  higher 

'  De  Orat.  1,  7;.  '  H«.  Z|iiit  i,  ig,  1.  I,  >q. ;   Sigan. 

'C.  7,  49)  C  3.  it  jai.  uX.  jine  dr.  Ron,  s,  iS,  de  anr. 

'N.  A.ia,i]j  ^45,h.0p.  jure  prar.  s,  5. 

*SDet.  Oct.  Aag.  31)  P.  43,  1,  57;          <A.  GtU.  I.  c. 

Coj,  Ob*.  10,  31,  '  P.  50,  13,  S. 
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tribunal,  and  against  the  verdict  of  a  jury  on  the  ground  of  its 
being  a^insC  the  weight  of  evidence,  or  on  the  ground  of  surprise) 
on  that  of  the  damages  being  excessive,  itc. 

*  1965- 
The  second  case  of  an  tilig.  q.  /.  d.  arises  out  of  things  being  De  dejecta  ct 
thrown  or  poured,  placed  or  suspended  from  a  house,  dijeet^y  ''^™*- 
effum-i  p»sita^  suipensay  over  a  public  path  or  roadway,  without 
previous  warning  per  quod^  some  one  receives  injury.     The  Edict 
runs  as  follows  : — VHde  tneum  hcum,  futvtlgt  ittr  Jitt^  vil  in  qut  Text  of  the 
ctKiiititur,    dtjictum    vel    effuium    quid  trit,    quantum    tx   ea   ri  pfwori"  «*"■ 
damnum   datum  fattumvi   trit,   in    eum    qui    ibi   habitavtrit,  in 
dupium  judicium  dabo.    Si  eoictu  homo  liier  perisst  dtcetur,  quinqua- 
ginta  aureorum  judicium  dahe.     Si  vivet  nucitumque  ei  iisi  dicttury 
qtiantum  ab  earn  rem  aquum  judici  videbitUTy  turn,  cum  quo  agitur 
ttndtmnari  tanti  judicium  dabo.     Si  strvui  intcieitte  demino  ftcisti 
dicttur,  in  judlcia  adjiciam  :  aut  noxam  dedert.^ 

First,  then,  the  thing  must  have  been  thrown  down  in  a  place  Requiremeou of 
commonly  used  as  a  public  pathway  or  road;  it  matters  not  *=el»i>«rf <•« 
whether  it  be  public  or  private  property,'  because  the  offense 
relates  to  the  passenger,  and  because  the  public  has  a  perfect  right 
to  protection,  irrespective  of  the  nature  of  the  place  through 
which  the  public  is  in  the  habit  of  passing ;  hence  the  Edict 
is  inapplicable  to  a  place  termed  secret,  whereby  it  is  meant  to 
distinguish  between  such  and  frequented  spots,  quum  adbuc 
secrita  loca  issint  et  mtdi  ctrfit  ttmmtari,  non  debet  bee  edicts 
ttneri. 

Vel  in  que  censiitetur  is  added  more  upon  technical  grounds 
than  otherwise,  since  it  need  not  necessarily  be  a  thorough&re, 
but  may  be  a  simple  halting  place. 

There,  too,  must  have  been  no  warning.^ 
The  inhabitant  of  the  tenement  is  answerable  for  the  iact, 
whether  he  be  proprietor  of  the  house  or  simply  a  lessee,  a  lodger, 
or  gratuitous  occupant,  it  suffices  that  he  be  the  habitator 
caenaculi  i*  for  as  such  he  is  responsible  for  all  that  takes  place 
in  his  house,  since  it  may  be  impossible  to  bring  the  tict  home 
to  the  individual,  and  if  this  can  be  done  it  is  still  competent  to 
the  inhabitant  of  the  house  to  take  his  remedy  against  the  actual 
of{ender,  thus, — the  master  is  here  responsible  for  his  children  - 
and  servants;'  and  the  owner  of  a  granary  or  warehouse,  for  his 
workmen ;  or  of  a  lecturs-room,  for  the  scholars ;  or  of  the 
earnaeuiumy  for  its  occupants. 

■  P.  9, 3,  I,  pt.  ;  I-  4.  s4 1  i  P.  9. 3. 1.  %  4.  %  9. 

»H.  i,ii.  '1.4,5,%!. 

'P.5,a,3iiP-9,J- 
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§   1966. 
LUbilicr under         Joint  lessces  of  2  tenaculum  are  severally  liable,*   nonrith- 
^'^"d"'      standing  the  landlord  have  retained  a  very  small  portion  of  the 
dcjecik  ee  °        house  for  his  own  residence,^  and  the  responsibility  in  such  case  is 
cfhiiii.  still  further  restricted  by  attaching  the  liability,  where  the  coenacu- 

lum  has  been  portioned  off  between  many  tenents,  on  the  occupier 
of  the  portion  where  the  offense  takes  place ;'  but  if  he  cannot 
be  ascertained,  the  action  is  /«  soUdum  pro  rata^*  where,  if  the 
roaster  have  retained  the  major  part,  he  alone  is  liable.'  Freed- 
men  and  clients,  occupying  gratuitous  dwellings,  arc  liable  as  in- 
habitants.* 

A  passing  guest  is  not  liable,  because  he  cannot  he  said  to 
inhabit,  but  the  landlord.'' 

The filias  familias  inhabitinga  house  apart,  is  liable  in  his  own 
person,  for  this  is  an  offense  quasi  ex  delicto;  against  a  slave, 
there  Is  none  but  an  extraordinary  remedy,  because  it  is  neither  ex 
negotio  gesta,  so  as  to  give  a  noxal  action  nor  to  alFect  his  peculium, 
for  the  slave  cannot  be  said  to  be  a  noxa,  quum  servus  nihil  nocuerit.' 
An  Aquilian  remedy,  however,  lies  against  a  lodger,  guest,  or 
other,  who  so  throws  or  pours  things  out.'  The  judgment  is 
in  dttplum  upon  the  ground  of  its  being  an  action  ^uasi  ex  rnale- 
ficio. 

If  a  free  man  be  slain  by  such  culpable  negligence,  a  fine  of 
fifh[^  aurel  is  imposed. 

The  action  is  perpetual,  and  lies  by,  but  not  against  the  heir ; 
where  a  person  has  been  killed  it  lasts  for  one  year  only,  and 
may  be  brought  by  any  member  of  the  state.  Where  many  wish 
to  bring  it,  preference  Is  given  to  the  nearest  of  kin.  If  the  person 
be  wounded  only,  he  has,  like  any  member  of  the  state,  an  action 
for  the  amount  of  damage  and  medical  care,">  and  other  expenses 
incident  thereto.  But  loss  of  beauty  of  a  free  man  can  neither  be 
.  taxed  or  compensated. 
£BttUi  pustlel.  Similar  to  this  Is  a  late  English  statute,"  which  gives  relations 
within  a  certain  degree  of  relationship,  a  right  of  action  within  a 
year  against  a  railway  company  or  other  public  carriers,  for  In- 
demni^  for  the  damage  caused  to  them  by  the  loss  of  such 
relation  by  death.  Ihe  person  Injured  can  himself  bring  his 
action  for  damage  done  to  him,  and  his  cure,  by  the  c 

'P.  9.  J.'.*  10.  'H.1,^9- 

•Id.  5,^1.  'Id.*!. 

'P-9.  3.  S-  'H.S.^4- 

*U.ift3.  "Id.  7. 

'  Id.  j,4  I.  "  9  &  JO  Vic  c.  9J,  %  a. 


itv  Google 


OBLiC.   QUASI   EX   DELICTO — POSITA — EXERCITORES.      273 

§   1967. 

The  next  part  of  the  edict  refers  to  things  which  are  not  actively  Second  clinte  of 
but  may  be  passively  mischievous,  ne  quU  in  suggrutnda  protictove  *^'.  f^^'  **' 
supra  turn  iacum^  quo  vulga  iter  fiit^  inve  quo  consistetur,  id  positum  P**"* 
habeaty  cujus  casus  noceri  cut  fossit.     ^ui  adversus  ea  fecerit^  in 
turn  soltdorum  decent  in  factum  judicium  dah.     Si  servus  inscientt 
dimina  fecisse  dicetur,  aut  lestimatianem  dari  aut  noxa  dedi  juieha.^ 

The  commencement  of  this  clause  of  the  edict  sets  forth  the 
same  conditions  as  the  former.  The  expression  ne  quit  applies  to 
all  or  any  persons  or  person  whatsoever,  who  shall  have  placed 
anything  in  the  eaves'  gutter,'  or  eaves  themselves,  whether  in- 
habitants or  otherwise,  the  master  of  the  house  bebg  answerable 
foi  those  under  his  control.* 

This  clause  is  larger  than  the  former  one,  because  the  possibility  RcaaiKDwnu 
of  dam^e  is  here  provided  against,  whilst  in  the  former  case,  J/~Jt^""°' 
actual  damage  must  have  accrued,  the  iirst  being  quantum  ex  ta  re 
damnum  datum  factumve  erii,  and  the  second  cujus  casus  nocere 
cut  passit.  This  refers  to  a  dangerous  position,  by  positum^  is  to 
be  understood  of  anything  which  the  offending  party  may  have 
placed  or  caused  to  be  placed,  in  such  a  manner  as  to  be  likely  to 
fell,  sic  positum  ut  nocire  possit  ;*  but  if  not  likely  to  fall,  the  edict 
will  not  apply. 

§  1968. 

The  liability  is  incurred  by  the  person  placing  the  object  so  as  liaUiity  in- 
to be  dangerous ;  heitce,  it  does  not  lie  against  an  artist  whose  1|f™'  ""^ 
picture  has  fellen  down,  because  it  is  not  in  luggruenda  prottctove,  ^^^  "' 
although  in  a  fre<]uented  place,  nor  to  an  amphora  Ming  from  its 
slings.' 

The  action  is  popular,  that  is,  may  be  instituted  by  any  member 
of  the  State,  by  the  person  complaining,  or  by  his  heirs  -y  but  not 
against  his  heirs^  the  action  bemg  penal. 


§  1969. 
The  third  obligation  arising  out  of  a  wrongful  act  is  that  of  an  UibiStir  of  tha 
exercitores  navis^  or  shipowner  ',  not,  however,  in  cases  where  such  e^ncitor  mni. 
persons  can  be  directly  charged  with  fraud  or  theft,  because  then 
an  actio  furti  would  be  the  proper  remedy  i  but  where  those  under 

I  p.  9,  3,  J,  ^  6.  1.   iz.      It  would   appear  that  tliae  jan 

*  P.  9,  3,  5,  4  lo.  (novr  tenned  demijohna  in  the  Lmnt)wcre 
'  P.  9,  3,  7.  poroDi  tvro-haadlcd  eanhtn  jan,  in  which 

*  ^  II.  the  wine  m)  bung  up  to  mellow  in  the 

*  Id.  5,  %  13.    Rejdcula  sec.  Toaencin     amoke,  as  we  now  hang  up  harna.     Theae 
ttg-redcnlD  netting.  Amphoneiumumbibete      in  Egypt  are  ulleil  in  Arabic  Banlack. 
inMiculo  Connile  Tullo  Hot.  Od.  3  lib.  I  od.         *  I-  4)  5)  ^  3- 

vol.   III.  N   N 
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their  control  have  committed  the  ofFense,  cum  enim  neque  ex 
maleficio,  neque  ex  contractu  stt  adversus  turn  eonstituta  hac  acthy 
ft  aiiquatenus  culpa  reus  est^  quod  opera  maltrum  heminum  ute- 
retur^  idea  quasi  ex  maleficio  teneri  ■bidetur.  This  applied  to  the 
three  denominations  of  Nauta,  Caupones,  Stabularii  —  carriers 
by  water,  inn  and  public-house  keepers ;  for  thus  run  the  words 
of  the  Edict, — Nautay  caupenesy  stabularii^  quod  cujuique  salvum 
ftrt  reciperintj  nisi  restituanty  in  eosjuditium  dabo.^ 

§  1970. 

Under  the  term  nautie  must  be  understood  not  strictly  sailors,- 
but  txtrcitoreSy  which  may  be  rendered  by  "  such  carriers^by  water, 
as  are  shipowners."  Nautam  accipirt  debimus  turn,  qui  navtm  ex- 
trcet:  guamvis  nautte  appillantur  omnes  qui  navis  naviganda  causa 
in  nave  sinty  sed  de  exerciteri  solum  nudo  prater  stntit : '  further,  the 
word  navit  includes  all  sorts  of  craft,  whether  sea'^ing  or  river 
vessels,  or  such  as  are  used  or  intended  for  navigating  bkes,  nay, 
even  rafts.* 

The  owner  is  then  liable  in  the  due  exercise  of  his  calling, 
quasi  ix  delicto,^  for  the  dolus  or  culpa  of  his  crew,*'  without  refer- 
ence to  the  denomination  under  which  the  individual  may  be 
serving  on  board.^  The  reason  for  giving  this  remedy,  and  makii^ 
the  owner  liable  for  the  acts  of  his  servants,  is  in  prevention  of 
fraud  and  collusive  transaction s,^  because  he  is  at  liberty  to  decline 
the  freight.  The  liability  begins  to  attach  from  the  moment  of 
shipment  nude ;  and  any  accident  which  may  afterwards  happen 
to  th«  good*  or  merchandise  elsewhere,  and  before  delivery,  is  at 
the  risque  of  the  shipowner  i*  but  the  peril  of  the  winds  and 
waves  and  of  pirates  is  a'good  plea  in  answer  to  this  action,  be- 
cause it  amounts  to  inevitable  accident,'"  otherwise  the  shipowner 
is  liable  in  the  most  unqualified  way,  not  only  for  dolus,  but  even  for 
every  degree  of  culpa,  and  all  damage  short  of  that  tcnned  fataU, 
or  uncontrollable  ;  for  which  a  remedv  is  in  some  measure  pro- 
vided by  the  Lex  Rhodia  dt  jactu.^^  He  is  held  to  have  received 
the  custody,  safely  to  keep,  of  all  merchandise  sent  on  board. 
Rtcepit  autem  sahum  fire,  utrum  si  in  navem  res  missa  et  ad- 
signata  sunt,  an  etsi  non  sunt  adsignata,  hoc  tamen  ipso,  quod  in 
navem  missa  sunt,  reeepta  videnturF  Et  pule,  omnium  eum  re- 
cipere  custodiam,  quse'in  navem  illata:  sunt ;  et  /actum  non  solum 

'P.4,5,i,pr.  .  ■  »P.  ,4,.,  i,%iiP.4,9,  t.^i. 

'  Ai  u  the  Cngiuh  law,  an  adpunl  it  i  'P.  4,  g,  3,  ^  1. 

•omin,  ud mi]F  nufci  id  inoAciou'irill,         ^P.  4,9,  ij  &  q:  Id.  tj  P.  14,  f,  1, 
i^Jur.  *«4,intbe|aod>orAjMlnl^«B(-     '^  «. 
ten,  1  Vk.  c.  a6,  4  II.  '  '■  ;  J      »  ?.  a,^,'  1,  %  i,  ^  j,  ^  j. 

•P.4,9,i,4».  ■      ^      i*r:i,g,3. 

an  unftmtWflnll,  ifl*  laaiiag  rlN  tnd        "P.  14,1,1,  ^977-i(«6,  b.  o;. 
tiuclu  of  whidi  onlf  hl>e  been  ict  up. 
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nautamm  prasstare  dtbet  sti  tt  vtctorMm ;  *  for  the  Edict  says,— 
^ued  cujusque  lahum  fart  rectpertnt.*  This  degree  of  respon- 
sibility is  not  oppressive,  for  the  resuon  given  by  Ulpian,  and 
cited  by  Lord  Holt ;'  viz.,  to  prevent  any  combination  with  rob- 
bers to  the  prejudice  of  the  persons  or  their  goods  undertaken  to 
be  carried ;  nor  is  it  coniiaed  alone  to  the  actual  things  received  j 
it  extends  to  things  necessarily  accessory  thereto.* 

The  exercitorial  contract  is  ibr  carrying  merchandise  or  pas-  Cm 
sen^rs  for  hire  j  nor  docs  the  absence  of  reward  make  any  "" 
diderence  in  the  responsibilty ;'  and  even  though  a  man's  own 
slave  in  the  service  of  another  rob  him,  he  hat  his  action  against 
the  person  so  employing  him,  nay,  even  though  the  slave  be 
common  property." 

The  owner  is  not  liable  for  damage  done  by  one  seaman  to  or  b  kM. 
another ;  but  if  a  seaman  be  working  his  passage,^  he  .is  looked 
upon  as  a  passenger  in  respect  of  his  remedy,  for  his  labor  is  a 
commutation  for  a  money  payment. 

§  *97'- 

The  English  law  construes  ven  strictly  the  liabilities  of  carriers  LUbiU?  of  iii.i- 
by  land  and  by  water,  and  of  inn-keepers.  ke.^  by  th., 

"  A  common  carrier  by  land  or  by  water,",says  Sir  W.  Jones,^      *^    "■ 
"  must  indemnify  the  owner  of  the  goods  carried,  if  he  be  robbed  » 

of  them ;"  and  "  an  inn-keeper  is  chargeable  for  the  goods  of  his 
guest  -witbin  his  inn  if  the  guest  be  robbtd  by  the  servants  or  in- 
mates  of  the  keeper." 

In  the  reign  of  Henry  VHI.,  a  common  carrier  was  chargeable 
in  case  of  loss  by  robbery  only  when  he  had  travelled  by  ways  ■ 
dangerous  for  robbings  or  driven  by  night,  or  at  any  inconvenient 
hauri^  but  in  the  reign  of  Elizabeth  it  was  holdcn,  that  if  a  com- 
mon carrier  be  robbeJ  of  goods  delivered  to  him,  he  shall  answer 
for  the  value  of  themi"  and  the  same  reason  was  given  by 
Sir  Edward  Coke  for'this  strictness,  analogous  to  the  Roman  law, 
as  we  find  in  the  Pandects,  viz.,  the  danger  of  his  combining  with 
robbers." 

A  common  carrier,'*  by  merchant  ship,  lighter,  barge,  or  waggon, 
railw^,  or  othenrise,  for  the  public  conveyance  of  goods,  is 
bound  to  convey  any  goods  offered  to  him,  save  they  be  such  as 

'  P.  4, 9, 1,  (  S 1  Id.  (  1.  "  1 1"'-  89*  i  Mo.  4611 1  Rol.  Abt.  a  . 

»  H.  i6  (  P.  43,  5, 1,  ^4.  Woodlieft  t,  Curtia }  Jonei  Bsilm.  p.  loj  . 

•  »Coggt  T.  B«nird,  910  Loid  R»ym.(     Smiih'iL.  C.  p.  84,irol.  i,  30)  ed.  1849. 

*  f.t,  «,  1,  6  I  "  Coggi.  V.  BuDird.     Lord  Riymoad 

•iri6ild.4,4i.  909  i  S.  C  Com.  133  i  Silk.  »6i  3  S»lk. 

'P.Z9,6,  ili  Holt.l3i  JoncjBulin,p.6o. 

•  M  T/  "AitowhocomwunJetthudoiaBiiiw- 
'  P.  4,  o'  7,  %  ».    Remuih  pro  nwlo  M     don,  »ide  Smith',  leading  a»n,0>sP:  v. 

TCBhine  pntio  Kiitra.  Bitairf,  p.  low  «  -jq.,  whtio  »U  the  Iiw 

'Bailm.p.  iii,  131.  oD  tluinn)«ctucollccttd. 
,*Do«.fcSti«i. 


itv  Google 


276  THE  ROMAN  CIVIL  LAW, 

he  cannot,  or  is  not  in  the  habit  of  conveying ;  and  if  he  ask 
no  questions,  and  there  be  no  fraud,  he  must  carry  the  parcel 
as  it  is.  He  must  be  a  r^ukr  carrier,  not  a  casual  one  ;*  and 
one  who  conveys  passengers  only  is  not  so.*  And  even  though 
the  contract  between  the  parties  be  special,  where  gross  negli- 
gence is  proved  amounting  to  a  misfeasance.' 

The  liability  of  a  land  carrier  has  been  restricted  by  Parliament,* 
which  enacts  that  the  affixing  a  notice  in  his  office  stating  that  he 
makes  an  increased  charge  for  certain  articles  of  more  than  ordi- 
nary value  exonerates  him  if  such  have  not  been  paid ;  but  an 
omission  to  affix  such  notice  throws  him  back  on  his  common 
]aw  liability. 

The  responsibility  of  carriers  by  water  is  also  limited  by  acts  of 
ftmr  of  camen  the  legislature.*  The  first  exonerates  them  from  liability  by  fire, 
'  *"    ■  and  where  precious  metals  and  stones  have  not  been  duly  declared 

as  such  in  writing;  the  second  from  accident  arising  in  de&ult, 
or  from  the  incompetency  of  a  duly  licensed  pilot,  or  loss  by 
robbery,  or  without  their  default.  And  the  common  law  excuses 
them  in  case  of  "  the  act  of  God,  the  king's  enemies,  fire,  and  all 
and  every  other  danger  and  accident  of  the  seas,  rivers,  and 
navigation  of  what  nature  and  kind  soever." 

§  1972. 
Crapo,  the  CaupB  is  the  keeper  of  a  house  of  public  entertainment  for  the 

h**^rf^*biK  '^'^^P''*'"  '^^  strangers  and  travellers,  termed  in  Greek  ^vd&ax^t'iov 
or  KamjAcuit',  in  which  refreshments  are  supplied;'^  strictly  speak- 
iiig)  lodging  is  not  included,  although  it  must  be  inferred  that  the  cau- 
penti  sometimes  lodged  travellers  as  in  an  haspitium ;''  the  eaupma^ 
however,  appears  to  have  been  analogous  to  a  public-house,  and 
not  indeed  of  the  most  respectable  class ;  Helneccius  at  least  con- 
siders them,  on  the  authority  of  Horace,  to  have  been  places  of  dis- 
reputable resort. 

Inde  forum  Appit 
Dlffertum  neutls,  caupmiiut  atque  maltgnis^ 

Argiung  that  inasmuch  as  a  jus  hospitts  in  fevor  of  strangers  existed 
at  Rome,  no  respectable  man  frequented  a  caupona ;  this  is,  how- 
ever, going  rather  too  iar,  for  although  publicans  of  all  grades  and 
in  ail  countries  bear  pretty  much  the  same  character,  never- 
theless we  must  remember  that  in  southern  countries  it  is  the  prac- 
tice in  the  present  day  for  all  classes  of  society  to  frequent  places  of 

'  AWjh  v.  Heaven,  i  Sxf.  533.  j,  5,  35  ;  Totull.  de  anim.  3  ;  Cham  i, 

■  Bnod.  *.  Dale,  1  M.  &  Rob.  go.  p.  47 )  Qc.  in  Pia.  ai  j  Hot.  ep.  i,  11, 

*  Hinttm  v.  Kbbbi,  1  Q^B.  646.  la;  A.  Cell,  j,  7,  11 ;  P.  35,  7,  131 
'  11  Geo.  4,  ft  iWm.4,  c.  6!.  P.  a3,  «,43i  Plaut.  Fsn.  5,  5,  19  i  Jui- 

*  ifi  Geo.  3,  86,  ^  1  i  6  Geo.  4,  153,  tin.  I,  7. 
*S3i  7Gto.>,  E.  ISI  JlOeo.  3i'S9-  'P.49,  S,  ^6;  P.  4,  9,  6,  ^  3,  marka 

*  Cc  I,  de  Dinn.  37  1  Matt.  Epigr.  i,  the  diMiDcdan. 
57 }  Hot.  S«.  i,  5,  3 ;  Fori  Pkut  AuIbI.  •  Hot.  Sat.  i,  j,  4. 
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public  entertainment  outside  the  cities,  and  there  is  some  reason  to 
suppose  that  the  Romans  of  old  were  in  their  habits  and  manners 
not  totally  unlike  those  of  the  present  day  ;  in  any  case  Hcinec- 
cius's  conclusion,  that  they  were  made  liable,  ^uasi  ex  deJicle,  oa 
account  of  the  badness  of  their  character,  is  not  consequent,  even 
though  that  fact  be  admitted,  nay,  it  is  directly  contrary  to  the 
words  of  the  Institutes.*  The  same  reason  applies  in  their  case 
as  in  that  of  the  exeratores,  viz.,  that  a  great  amount  of  respon- 
sibili^  is  requisite  to  render  them  careful,  and  to  oblige  them  to 
keep  a  strict  eye  upon  their  customers,  many  of  whom  they  can- 
not Itnow,  and  to  prevent  them  from  combining  with  thieves  to  .^ 
defbud  those  who  frequent  their  houses. 

The  liability  of  this  class  of  men  is  similar,  nay  almost  identical  Li«l»iity  of  th« 
with  that  of  the  shipowner;  an  innkeeper  is  liable  for  the  slightest  '^^ 
degree  of  negligence — in  short,  for  anything  short  of  inevitable 
accident ;  so  that  if  any  one  be  robbed,  or  sutler  other  damage  in 
his  house,  he  is  bound,  ^uast  ex  delicte,  to  make  it  good,  if  the 
euest  lodge  in  the  house,^  because  he  is  allowed  to  chuse  his 
lodgers,  but  is  not  supposed  to  be  able  to  exercise  a  sufficient  dis- 
cretion with  respect  to  passing  visitors,  viatorts ;  he  can,  how- 
ever bind  himself  by  a  special  acceptance.* 

S  »973- 

Stabularii  are  those  who  take  in  beasts  of  burthen  to  feed  or  SaboUiD  «re 
arist.*     The  term  is  also  extended  to  those  sui  mercede  homines  f?*!!? '^"j    ' 
etrumque  jumenta  hospttio  exceptt,  nam  stabulum  turn  ad  jumenta  tbtir  beun. 
pertinet  turn  ad  homines.      Fidetur  a  caupone  differre  in  ea,  quod 
eaupo  viatoribus    necessaria  ad  vietum  praiet^  stabularius  ettam 
tectum  et  lectum.^ 

These  stabula  resemble  those  inns  in  England  frequented  by 
carriers  and  drovers,  or  the  khans  in  the  East,  and  caravanseries 
in  Spain  ;  but  in  the  more  general  acceptation,  stabulum  imports 
all  iarm-buildings  for  housing  cattle,  pens  for  sheep,  or  even  sheds 
for  bees,  or  stews  for  fish.^ 

§  1974. 

The  remedies  against  Nauta,  Caupenay  and  Stabularii  are  Remedla 
various.  "B™*  ■"""*' 

Generally,  if  any  one  bring  into  the  ship,  public-house,  or  stable  SJ^^! 
of  a  person  who  holds  himself  out  to  the  public  as  engaged  in  the 
business  of  carrying  by  water,  or  of  entertaining  strangers  or  their 

'l;4.S.^3(  P-4.9.3.%'-  *P.  t,9,    I,  i  s-     2"^  '"  ttibalo 

'  P.  4,  9,  4,  ^  I.  jumenta  cunt  iCdlum,  6,  ij- 

'P.  49,  5,  I,  ^  6;  P.  4,  9,  6,  i  3.     By  'PocceUini  ed  Facdolad  v.  Scibuliriui. 

the  Engliih  Uw  3  tratcUer  can  iatiM  on  be-  *  Id.  r.  Stabulum. 

ing  recdfcd,  lor  the  latent  of  iniu  it  to 
'  U  the  publk. 
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ftitt  nmedj',  ex  bcuts,  and  then  suffer  damage,  he  has  bis  acdon  ex  vert  deliett  ; 

■  '""  "Dcto.        jjjgj  jj  ^  sxy^/urti '  damni  injuria  datiy  &c.,  against  the  dWner  or 

landlord,  but  is  in  such  case  bound  to  prove  that  the  owner  or 

landlord  has  himielf  been  guilty  of  the  ofiense. 

Scomd  roMdr,       If^  however,  he  is  unaUe  to  fix  such  persons  individually  with 

quas  CI  dduio.  jjj^  offense,  he  must  take  his  remedy,  quasi  ex  delieUy  on  the 

ground  that  it  has  been  done  by  his  servants,  or  by  those  under 

nis  control,  which  is  an  eclio  in  duplum. 

Third  remedjr         The  third  remedy  is  by  an  actio  ex  locate  vel  cendactOy  but  this 

by  mio  tx    ^    I,  ]g^  efficient,  because  in  the  last  case  anything  short  of  vis 

ducto.Ai    *     Kui/tfr  attaches  a  liability  to  the  defcndent,  whereas  m  this  action 

he  is  only  responsible  for  positive  negligence,'  or  culpa. 
Fontthianedr        The  fourth  remedy,  which,  however,  only  applies  in  cases 
by  Ktio  it-        flrherc  the  reception  is  gratuitous,  is  by  actio  depetitij'  which  is 
still  less  efficient  than  the  last,  because  in  this  case  nothing  short 
of  deius,  or  &aud,  renders  the  defendent  liable.* 
The  fifth  The  fifth  remedy  is  by  an  actio  de  recepto.      Here  the  simple 

reniHi)' by  actio   jgcgptjon  of  the  person,  wares,  or  animals  suffices,  because  there 
de  recnto,  .-i.i  i  cii^i 

19  an  implied  contract  on  the  part  of  the  defendent  to  answer 
for  the  safe  custody. 

It  is  necessary  to  prove  nothing  beyond  the  reception  on  the 
part  of  the  person  to  be  chatted,  and  the  damage  suffered ;  nor  is 
It  necessary  to  examine  whether  the  loss  or  damage  procede 
directly  from  the  owner  or  landlord  or  his  people,  a  fellow-pas- 
senger or  lodger,  or  other  persons ;  it  suffices  that  loss  or  dam^ 
have  accrued  to  the  plaintiff. 
PlcM  in  uMfT.  It  js  competent  to  the  owner  or  landlord  on  his  part  to  protect 
himself  by  pleading  either  that  the  party  himself  has  been  to 
blame,  or  in  culpa,  or  that  the  loss  or  damage  is  the  result  of 
irresistible  force.* 

Modem  continental  jurists'  in  their  practice  extend  this  to 
many  analogous  cases,  nor  is  it  improbable  that  the  Romans  did 
the  same  where  no  remedy  particularly  appUed ;  indeed  they  must 
have  done  so,  in  order  to  satisfy  the  ends  of  justice. 

§  ="975- 
L'ulNlity  of  Common  inn-keepers  are  generally  by  the  common  law  liable 

aSSSufi'"'     for  the  safe  custody  of  the  propenjr  of  their  guests.' 

The  inn  must  be  a  common  inn ;  the  plaintiff  must  be  a 
traveller }  and  the  inn-keeper  cannot  release  himself  from  liability 
by  delivering  the  key.  Yet  the  guest  must  not  leave  his  goods  in 
an  open  court,  but  infra  bospitium;  and  the  de&ult  must  be 
on  the  part  of  the  inn-keeper  or  his  servants ;  and  anything  move- 
able in  itself  comes  within  the  expression  Bona  et  cataUa,  though 

*P.47,S,i.  'P.4,^3,ii. 

■P;4,9,  3,$i.  ■Thib.r.  R.  4  J7i,ib^at. 

»  P.  4,9,3,^1.  »C»ylt'ieai^3«Wi  L.  C  L  «.^47, 

*  Id.  ame  cd.  icporttd  t  Cske  jx. 
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■  they  be  evidences  of  title  to  realty  whereof  felonie  cannot  be  com- 
mitted. 

The  inn-Jceepcr  is  bound  to  receive  and  to  find  lodging  and  a 
convenient  room  for^  refreshment  for  his  guests,  but  not  for  ex- 
hibiting their  goods,  because  such  is  not  the  legitimate  and  ordi- 
nary purpose  for  which  an  inn  is  to  be  used.*  But  this  rule  is 
not  to  be  eri>B(ded  to  paclugcs  placed  in  the  commercial  travellers* 
room,  accafJHjg  to  the  custom  of  the  inn.  The  inn-lceeper,  too, 
is  liable  ^Afflorse  left  in  the  inn,  though  the  owner  do  not  lodge 
there  himself,  because  the  horse  must  be  fed,*  and  is,  as  it  were,  a 
guest. 

Length  of  time  does  not  render  any  one  a  boarder,  so  as  to 
take  him  out  of  the  cathode  of  guests,  without  a  special  contract 
to  this  effect.^ 

Lastly,  an  inn  is  defined  to  be  "a  house  where  the  traveller  is 
furnished  with  everything  he  has  occasion  for,  while  on  his  way."* 

§  1976. 
The  fifth  case  in  which  an  obligation  gaaii  ex  delicto  arises,  is  inopportune 
where  damage  is  done  by  humanity  exercised  inopportunely,  and  tHimanlt)-. 
without  right.     The  special  case  of  a  slave  intrusted  to  another  to 
keep  safely,*  and  whom  it  is  the  intention  of  the  owner  to  subject 
to  torture,  but  whom  such  bailee  allows  to  escape  out  of  pity,  is 
in  point.     Here  the  duty  of  the  depositary  is  to  keep  such  stave 
safely,  and  however  consistent  it  may  be  with  feelii^  of  humanity 
to  allow  him  to  escape,  yet  it  is  a  breach  of  the  trust  reposed  in 
the  bailee.  • 

S  »977- 

Lastly,  the  not  preventing  a  punishable  act  involves  the  liability  crimen  com 
on  an  obligation  quasi  ex  delicto.    This  is  otherwise  termed  crimen  "utia. 
ccnniveniia,  and  consists  in  the  persons  intrusted  with  the  chief 
authority  in  a  state,  not  taking  measures  to  prevent  the  commis- 
sion of  offenses  by  citizens  or  subject," 

By  a  parity  of^  reasoning,  parents  are  liable  in  a  similar  degree 
for  not  preventing  their  children  under  their  control  from  commit- 
ting ofFcnses,  in  so  hr  as  they  may  be  in  a  position  to  do  so. 
And  it  is  held  that  an  actio  in  factum  is  the  proper  remedy  in  such 
case. 


■  BoiEai  *.  Clemtnit,  4  M.  ft  S.  306 ; 

fc  W.  i«9  Ro. ;  Ivens  7,  C.  &  P.  iij  j 

Dxnog  t.  CbuDMT,  5  (^B-  164- 

Hambom  v.  Hunmond,   1   Gir.  U  Kir. 

'  BcoaeR  T.    Mellw,  5  T.   R.    173  i 

^P-9.  i,4S.P'-i,P-  !6..3.  7.  f.  ■  ■ 

Kaymoad  860. 

*  Pirkbant  T.  FoHa,  Sal:  388. 

dolo  proiimum  ase  quod  factum  en  arbilror 

•Thomptofl  V.  Lie/,  3  B.  A;  A.  iBj. 

.......  Dip.  ad  Edict. 

A  mat  coffee-hOuM  ippein  (0  b*  no  Inn, 

D<K  T.  Lrniine,  4  C«np-  77-    Ai  to  the 

circumstance)  which  beat  evidence  of  the 

reoeption  of  pnW,  Fell  r.  Knight,  8  M. 

commioionofa  felonic. 
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Where  the  tur- 
pitude attache! 
on  thcgirer. 


§  1978. 

The  cendictio  oh  turf  em  causam  has  sometimes  been  confounded 
'   with  the  condictis  indeh'ni,  which  is  based  on  contract  and  error, 
whereas  the  former  is  founded  on  fraud  and  design. 

The  condictio  eh  injuitam  vel  lurpem  causam  j 
denomination  implies,  a  causa  injusta  of  turpis'A 
when  something  is  given  to  another,  in  considera 
which  sound  common  sense,  or  the  law  of  c 
nounces  to  be  disgraceful,  nevertheless,  in  such  a  way  that  the 
disgrace  only  applies  to  him  who  has  received  that  which  has  been 
given  ;  for  the  turpitude  may  attach  to  both  giver  and  receiver,  or 
to  the  giver  or  receiver  only.  Now,  in  the  first  case  in  which 
alttr  turpe  dat,  alttr  turpi  accepit,  no  action  of  recovery  will  lie, 
the  rule  for  which  is  correctly  laid  down  in  the  maxim  In  part 
turpitudine  melior  est  rath  possidentis.  Thus,  if  A  give  B  some- 
thing to  wound  or  otherwise  injure  C,  A  has  no  remedy  by  con- 
diction,  save  in  the  exceptional  case  of  a  gambling  debt,  where  the 
payer  can  recover  from  the  payee  notwithstanding  that  both  are 
in  pari  turpitudine. 

Where  the  turpitude  attaches  on  the  giver  the  condictie  will  not 
lie.  Ulpian  instances  the  case  of  money  given  to  a  prostitute,  juis 
meretrix  turpiter  facit,  quod  sit  iruretrix-,  non  turpiter  acciptt  cum 
sit  meretrix,^  and  calls  it  a  ratio  nova ;  but  it  appears  to  be 
erroneous  to  hold  with  some  authors,  that  a  prostitute  ia  Rome 
could  recover  her  hire.*^ 

Where  in  the  converse  the  turfitudo  attaches  on  the  receiver, 
the  giver  can  recover  by  the  candictio  oh  turpem  causam.  As  for 
example,  when  A  has  received  money  from  B  not  to  abuse,  cheat, 
nor  rob  him,  B  can  recover  it  back,  because  A  is  bound  without 
this  not  to  commit  an  illegal  act,  therefore  in  fact  the  considera- 
tion fails. 

Somewhat  similar  is  the  case  of  bribes  to  obtain  what  is  justly 
due ;  thus,  if  an  heir  refuse  to  deliver  a  legacy,  a  depositary  the 
deposit,  a  paymaster  the  salary,  without  receiving  a  sum  of  money, 
under  such  circumstances  the  money  ^ven  as  an  inducement  is 
condicible. 

§  '979- 

The  condictio  oh  causam  injustam  lies  in  cases  in  which  an 

■  action  is  maintainable ;  but  where  there  is  an  answer  to  the  action 

by  way  of  exception,  which  Pomponius*  illustrates  by  the  case 

of  one  compelled  by  stipulation  to  give  something  and  having 

really  given  it. 

■  P.  3,  as,  3, 4  4 

-*  'ier,^9S7,n.+. 


. A  fau  cohabi 

a  good  coDsidcralion  foi  an  annuii; 
nanj  but _/ii((ir< cohibitaCioD  is  no 


».    The  tqnity  of  the  Eoglith  law  i 
tinguiiba  between  a  reward  tor  vice  cof 
niittcd  and  in  inducemeal  Co  commit  *ii 
'  P.  J,  a8,  7. 
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TITLE    m. 


As  it  would  evidently  be  subversive  of  social  order  suid  civil  policy 
Co  allow  persons,  supposing  themselves  to  have  just  claims  on 
others,  to  inforce  them  by  their  own  might,  and  so  to  do  themselves  The  u 
justice,  the  legislation  of  all  countries,  and  the  custom  of  the  n^j^^"^ 
most   barbarous,  have  concurred   in  acknowledg^g  the  tncon-  <i 
venience  attending  "  self-help,"  and  have  provided  and  defined 
the  means  whereby  claims  of  all  descriptions  may  be  prosecuted^ 
andjustice  obtained. 

The  power  of  settling  differences  is,  in  fact,  delegated  by  each 
individual  to  the  supreme  power  of  th^tate,  and  is  exercised  by 
him,  or  under  his  authority^  for  the  mutual  benefit  of  the  dele- 
gating parties.* 

The  mode  of  administering  justice  differs  in  all  countries,  still 
the  means  are  but  means  to  an  end ;  and,  although  somewhat 
dissimilar  under  the  various  great  recognised  systems,  will  never- 
theless be  found,  on  examination,  to  be  intrinsically  &r  more 
similar  than  we  may  at  the  first  glance  suspect,  because  the  prin- 
ciples of  law  are  nearly  the  same  under  alt,  for  the  obvious 
reason  ihatjusy  or  right — femiliarly  but  incorrectly  termed  Uxy  or 
law,  in  our  parlance — is  the  nearest  possible  approach  to  natural 
justice,  consonant  with  an  existence  of  a  state  of  civil  society. 

It  is  true  that  all  systems  of  jurisprudence  concur  in  admitting 
self-help  in  certain,  and  nearly  uniformly  in  the  same  cases  i  but 
this  exception  arises  ex  necessitate  rei,  and  for  the  purpose  of  pre- 
venting a  miscarriage  of  justice ;  the  most  striking  of  these,  as 
directly  founded  on  natural  law,  is  the  right  of  self-defence. 

roL.  III.  o  o 
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3  prifate  or       Suits  are  severable  into  two  divisions, — those  which  lie  between 
"<=■  man  and  man,  termed  private ;   and   those  which  lie  between 

one  or  more  individuals  and  the  public  at  large,  therefore  called 
public ;  for  if  a  man  refuse  to  pay  another  a  sum  of  money  justly 
due,  no  one  evidently  has  cause  of  complaint  but  the  creditor,  be- 
cause no  one  else  is  directly  damaged  by  the  debtor's  default ;  but 
should  this  same  sum  of  mon^  be  due  on  account  of  the  public 
revenue,  the  debt  assumes  a  different  complexion,  for  the  whole 
commonwealth  is  interested  in  the  default,  inasmuch  as  the  burden 
of  the  amount  Jails  rateably  on  each  member  of  it. 

The  case  is  much  stronger  in  cnminal  matters;  for  when  a 
murder  is  committed  the  whole  public  is  interested  in  the  punish- 
ment of  the  offender  as  one  dangerous  to  society  at  large,  and 
therefore  dangerous  to  the  individuals  composing  the  social  com- 
munity. Cicero'  lays  down  this  principle  shortly  and  concisely, 
when  he  says, — Omnia  judicia  aut  distrohmdarum  cmlmveriiarum 
aut  punienderum  maltficio^m  causa  reperta  sunt. 

The  principles  here'  laid  down  will  be  found  to  be  agreeable 
to  the  oldest  complete  judicial  system  of  which  we  are  in  posses- 
sion— namely,  the  Roman ;  for  we  are  insufficiently  informed  as  to 
the  still  more  ancient  rules  of  the  Egyptians  and  of  their  imitators^ 
the  Hebrews. 

§  1981. 

( right  of  Actio  nihil  aliud  at  quam  jus  persequendi  in  judteio  qued  sibi  dt' 

'"'■  letur^  says  Justinian,  which  may  be  freely  rendered,  the  right  to 

prosecute  a  claim  before  a  competent  tribunal ;  hence  it  consists 
in  judicial  compulsion,  appealed  to  by  the  person  who  supposes 
that  some  right,  interest,  of  thing,  is  withheld  from  him,  to  which 
he  is  justly  entitled,  but  which  right  he  is  not  allowed  to  inforce 
of  his  own  authority.  It  will  be  convenient  here  to  trace  to 
its  origin  the  right  thus  vested  in  the  judge,  and  in  htm  alone,  to  do 
justice  between  parties. 
nuMontn  Each  member  of  a    state    has  delegated    his   right  to   justice 

idiciion.  (Q  (jjg  authority  he  has  recognised,  and  consented  to  obey  as 
supreme,  in  the  community  of  which  he  is  a  member,  but  not 
out  of  it  J  because,  where  the  plaintiff"  and  defcndent  belong  to 
two  different  states,  and  are  therefore  under  separate  govern- 
ments, a  mutuality  of  contract  can  scarcely  be  said  naturally  to 
exist,  and  consequently  there  would  be  no  means  of  inforcing  a 
claim  except  by  violence,  or,  in  other  words,  by  war,  where 
the  litigants  are  membera  of  two  different  communities  ;  neverthe- 
less, it  is  the  duty  of  the  subject  of  one  state,  having  a  claim 
against  one  living  under  another  government,  in  the  first  instance 
to  seek  justice  in  the  courts  of  the  defendcnt's  country,  and  by 
so  doing,  to  submit  to  the  law  there  in  force ;  indeed,  by  contract- 

'PraCjtci.  '1.4,6,  pr. 
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ing  an  obligation  with  the  in«nber  of  a  foreign  state,  both  may  be 
said  tacitly  to  agree,  in  case  of  dispute,  to  adopt  reciprocally  the 
laws  in  force  in  their  respective  countries ;  or,  in  submitting  to  the 
jurisdiction  of  a  foreign  state,  the  plaintiff  becomes  pro  hac  vice  a 
member  of  such  state,  for  the  purpose  of  prosecuting  his  claim. 

The  comity  of  nations  and  a  necessary  sense  of  justice  ^ve 
generally  to  a  foreigner  the  same  rights  in  foreign' courts  as  to  iti 
native-twrn  subjeas,  under  certain  necessary  conditions,  based  oh 
the  quality  of  the  plaintiff  as  a  foreigner ;''  nor  is  it  until  such 
foreign  state  has  denied  to  him  justice  similar  to  that  which  it 
metes  out  to  its  own  subjects,  that  he  has  just  reason  of  com- 
plaint ;  nor  even  then,  if  it  be  notorious  at  the  time  he  contracts 
the  obligation,  that  he  will,  if  he  become  a  plaintiff,  be  placed  in  a 
diflerent  categorie  from  the  natural-born  subjects  of  such  state. 
War  is,  therefore,  only  justifiable  as  a  means  of  inforcing  his  right  Right  of  w 
when  the  justice,  usual  in  such  cases,  has  been  denied  to  him  by 
an  act  excepttmal  and  arbitrary  on  the  part  of  the  foreign  govern^ 
ment.  In  such  case,  the  party  a^rieved  must  appeal  to  his  own 
authoiities  to  whom  he  has  duegated  his  right,  with  the  view  to 
such  measures  being  taken  as  may  seem  most  advisable ;  for  it 
may  be,  that  by  inforcing  the  right  of  an  individual  by  war,  a 
damage  may  be  done  to  the  remaming  members  composing  that 
state  greater  than  the  benefit  which  would  ultimately  accnie  to 
the  individual  who  has  been  wronged. 

Among  the  most  civilized  nations  this  contingency  rarely 
happens  ;  but  with  those  less  so,  it  is  usual  to  provide  against  it 
by  international  compacts,  termed  treaties,  whereby  both  of  the 
high  contracting  parties  stipulate  that  their  respective  subjects 
shall  be  placed  in  the  territories  of  the  other  upon  the  same  foot-, 
ii^  as  the  natural-born  subjects  respectively ;  or  in  states  in  which 
a  jMrri?/ difference  is  made  with  respect  to  strangers,  that  their 
respective  subjects  shall  enjoy  the  same  advantages  as  that  foreign 
nation  which  enjoys  the  greatest  advantages  in  such  foreign  state. 
The  iirst  of  these  bases  is  technically  ftrmed  "  the  national  treat- 
ment," and  the  latter  '*  that  of  the  most  fevored  nation." 

Such  differences  between  individual  members  of  states  must  be 
broadly  distinguished  from  international  quarrels  arising  out  of 
some  general  injustice  or  overt  act  affecting  the  intire  common- 
wealth of  the  other  party,  such  as  an  invasion  of  territon',  or  an 
arbitrary  seizure  by  a  government  of  the  property  of  all  the  mem- 
bers of^  a  foreign  state  living  within  its  boundaries.  The  grant- 
ing to  foreigners,  resident  or  trading  with  a  foreign  state,  advan- 
tages greater  than  those  enjoyed  by  the  natives,  is  an  anomalie 
known  only  in  the  Ottoman  Empire,  and  arising  out  of  the 
corruption  of  those  administering  a  system  often  of  extortion 
but  misnamed  government. 
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§    1982. 

u        In  the  conicniction  of  the  Roman  state,  the  power  of  legislation 

'       was  constitutionally  vested  in  die  popubts  (for  the  fUhi  had  no 

^jiy  roice).     The  administration  and  execution  of  the  law  rcwled  in 

n     the  supreme  head  of  the  commonwealth,  termed  Rix^  from  the  very 

fact  of  his  possessing  the  authority  thus  delegated  to  him  by  his 

subjects.     The  decisions  come  to  by  him  on  hearing  the  parties 

were,  therefore,  received  as  law,  nf  iiKausSiv  iiP  itxivmi  (sc. 

/SonX^ttf)  r6vn  v6)ios  1^7.*     Such  was  the  origin  of  the  common 

law  of  Rome,  dating  firom  the  earliest  time  i  for  the  kings  were 

hdd  to  be  the  guardians  of  the  laws  and  customs  of  the  realm, 

widi  the  obligaaon  of  watching  over  justice,  whether  dictated 

by  natural  or  civU  laws,  or  sanctioned  by  particular  compacts 

between  individuals. 

The  soundness  of  this  principle  is  so  manifest,  that  it  has  been 
adopted  \ff  all  nations,  from  the  roost  baiborous  to  the  most 
highly  civilized  i — for  we  should  be  wrong  in  supposing  that  the 
power  and  authority  exercised  over  savage  nations  by  the  bead 
of  the  community,  under  whattver  name  he  may  pass,  is  all  the 
result  of  brute  force.  That  the  red-man  submits  to  his  chief,  the 
Arab  to  bis  sheilth,  and  the  ancient  Highlander  to  bis  chieftain, 
from  fear,  is  far  from  being  the  case ;  for  he  is  but  one  man 
among  thousands,  whatever  may  be  his  personal  prowess.  Hence, 
it  is  from  an  innate  feeling  of  reverence,  resulting  from  a  con- 
sciouncss  of  the  soundness  of  that  principle  alluded  to  by 
Homer,  <Is  itolpavos  iorto,  tU  ^a<ri\tvs ;  as  well  as  from  the 
necessity  of  concentrating  the  authority  in  the  hands  of  some  one 
worthy  mdividual.  This  authority,  therefore,  is  not  usurped,  it  is 
delated  ;  or  if  usurped  in  the  first  instance,  by  superior  powers, 
derives  its  stability  from  the  general  consent  of  the  governed. 

The  "  divinity,"  therefore,  "  which  doth  hedge  a  king,"  is 
referable  to  the  respect  which  every  man  entertains  for  himself, 
and  in  this  sense  the  vex  populi  is  the  vox  Dei,  Thus  do  kings,  in 
fact,  rule  by  the  grace  of  God  ;  for  men  have  practically  as  much 
respect  for  themselves  as  for  God,  but  are,  nevertheless,  willing 
to  believe  that  they  are  paying  a  tribute  to  the  AUmighty  in  up- 
holding the  divine  right  of  Idngs,  whereas  they  are,  in  &ct,  only 
paying  a  tribute  to  themselves.  But  it  may  be  weU  said,  tlut  tlie 
on^  of  the  monarchical  authority  is  of  small  importance,  so 
long  as  the  Act  exists ;  for  when  it  is  subverted  we  speak  of 
**  anarchy,"  paying  a  worthy  tribute  to  the  principle  by  usine  the 
word  to  express  a  superlative  of  disor^nization  in  any  b(My  or 
society  of  men. 

'  Dion.  Hil.  l»,  617. 
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§  1983. 

On  the  abolition  of  the  regal  government  at  Rome,  the  adminis-  Ondiul  fbniu- 
tration  of  the  law  passed  to  the  authority  which  succeded  into  the  '^°'^  of  nguiu 
place  of  the  kinga.     The  consuls  thenceforth  exercised  diis  office,* 
yet  not  wholly,  nor  alone,  since  there  were  other,  and  in  the  pro- 
cess of  time,  many  magistrates  of  different  denominations  who 
assisted   in  the   aoministration   of  justice ;   the  higher  branch,  - 
however,   was   confineid    to   the   consuls,  dictators,  decemviri,* 
and  miUtary  tribunes,  within  their   particular  sphere,  but  most 
permanendyito  the  prtetors,  who  were  ultimately  aclcnowledged, 
B.  c.  389,  as  the  exclusive  dispensers  of  the  higher  branch  of 
law.    The  emperors  were  never  administrators,  although  they  fre- 
quently acted  as  legislators. 

5198*. 

In  the  prsetor  was  centred  the  two  great  prerogatives  passing  Anribota  of 
under  the  technical  terms  of  imperium  and  jurUScth,  the  former  '!"ii'^?°^.*V^ 
of  which,  when  applied  to  the  civil  magistrate,  conveyed  a  mean-  jnniiinrf^i 
ing  very  dii&rent  from  the  same  word  when  applied  to  a  general  jaindicda- 
commanding  an  army,  whose  very  title  was  derived  from  the 
power  which  he  so  exercised,  ana  which  has  been  already  de- 
scribed.'   The  imperium  of  the  civil  magistrate  consisted  in  the 
power  of  summoning  parties  to  his  court,  the  ;n  jus  vBcatie^  and 
in  inforcing  the  execution  of  his  decrees  or  orders,  Jurt  prehen- 
simiiy  where  the  parties  were  recalcitrant ;   thus  the   executive 
power  of  magistrate,  termed  imperium,  is  plainly  distinguishable 
&om  the  jurisdictie.,  which  consisted  ^ur^  edictndi.    Certain  magis- 
trates had  the  right  of  apprehending,  but  not  that  of  citation  ;  as, 
for  instance,  the  tribunes,*  because  they  had  ao  jurisdleth,  and 
as  they  were  not  judicial  officers,  did  not  require  the  right  of 
summons. 

The  quxstors  were  said  to  possess  pottitai,^  but  had  neither 
the  imperiumnot  ^t  jurisdiction  which  the  adiles,  however,  appear 
to  have  possessed  in  matters  relating  to  their  office  of  correctional 
police."  The  magistrates,  to  whom  the  imperium  belonged, 
had  officers  for  the  inforcing  of  their  orders,  who  were  usually 
public  slaves  or  freemen,  and  were  termed  lictorts  and  viatores ; 
the  former,  however,  was  a  higher  class  of  officer,  appertaining 
exclusively  to  the  consuls  and  pnetors. 

The  jurisdictio  was  duplex  in  its  nature,  Consisting  in  judicii  jorixiktion 
datione  and  in  dicreto.  When  a  matter  came  before  the  prxtor  to  duplex  in  it* 
be  tried,  not  purely  of  law,  but  involving  questions  of  feet,  it  was  """^ 


*f  ]6,h.  op.;  ^  1J91,  h.  op. 
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his  duty  to  atcenain  first  whether  there  was  a  cause  of  action  at 
all ;  if  so,  he  sent  it  down,  in  order  that  the  issue  of  hct  might  be 
found,  accompanied  by  that  which  must,  for  want  of  a  better 
term,  be  styled  a  condicioual  decree  or  directory  issue  framed  in 
the  alternative,  which,  after  setting  out  the  substance  of  the  action, 
concluded  with  the  form,  li  partt  eandemna,  st  non  paret^  abielve.'- 
It  was,  however,  competent  to  the  judge  to  pronounce  a  nen 
liquet.  When  the  praetor  sent  down  an  issue  of  fiict  to  be  ascer- 
'  tained  in  this  way,  he  was  said  to  decide  secundum  ordinem  ;  but 
where  no  ha  was  disputed,  and  he  had  simply  to  declare  the  law, 
he  was  said  extra  ordinem  jus  dicere,  in  which  consisted  the  pure 
right  of  decree.  His  jus  edictndi.,  which  was  a  part  of  his  jurts- 
dtetio,  consisted  in  the  jus  banorarium^  by  which  he  modified  the 
law,  so  as  to  make  it  advance  with  the  age,  and  by  the  aid  of 
fictions,  introduced  changes  of  so  striking  a  nature,  as  to  super- 
sede the  existant  law ;  the  successive  adoption,  year  by  year,  of 
the  edict  of  the  out-^oing  pnetor  was  at  once  a  necessity  and  a 
means  of  giving  a  permanency  to  the  principles  which  it  intro- 
duced;* thus  we  find  laws  falling  into  dissuetude,  and  becombg 
practically  obsolete. 

§  1985- 

The  official  seat  of  the  prstor  was  termed  the  Tribunal^*  be- 
cause it  was  the  place  in  which  the  tribus  were  wont  to  assemble  ; 
it  was  the  most  extensive  and  commanding  spot  in  the  camitiumy 
of  a  semicircular  form,  in  the  midst  of  which  stood  a  curule  chair 
with  a  spear  erected  before  it,  whence  he  took  cognizance  of 
matters  brought  before  him.*  The  extremiues  of  this  semicircle 
were  termed  comua  by  Tacitus  ;*  in  its  form  and  primary  use  this 
place  corresponded  with  the  Pnyx  at  Athens,  and  is  said  to  be  as 
ancient  as  the  age  of  Romulus,  who  devised  this  solemnity  as  a 
means  of  inducing  a  feeling  of  reverence  and  wholesome  awe 
among  his  ribald  subjects,^  ail  legal  business  being  originally  trans- 
acted in  the  comttium.  This  seat  could  only  be  occupied  by  a 
magistrate  of  senatorial  rank  and  superior  dignity ;  hence  the  . 
inferior  magistrates,  such  as  tribunes,  triumvirs,  and  quaestors, 
took  their  places  in  seats  beneath  this  elevated  tribunal,  and 
thence  obtained  the  denomination  of  pedant!  judicesJ' 

The  praetor  was  not,  however,  confined  to  execute  his  office  in 
the  tribunal  ;*  he  was  the  highest  judge  wherever  he  might  be, 
and  competent  to  deliver  his  decrees  de  plana  or  de  aqua  lees,  as 

>  Hdn.  A.  R.  4,  6,  ^  6 ;  Sen.  dc  Ben.  *  Dien.  Hil.  1,  4. 

],7i  Naodt.  d*  Juiitd.  I,  S,  IJO,  tq.  '  Plut.  Pncept.  z,  S 1 5  i  P.  48,  19,38, 

*ii*i-i*J>b.i>p.  i  10. 

■  F.  I,  I,  t.  *  Cic.  Ep.  nJ  Fun.  ],  8  j  Sn.  de  Clem. 

*  rmn».  Artbit  5, 1.  i,  6. 

*  Ana,  1, 75{  Mut.  Bp.  ti,  9s>  ■?■ 
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well  as  from  his  judgment  seat,  whether  walking  in  the  ci^  or  in 
his  own  private  nouse ;'  in  like  manner  the  equity  judges  often 
bear  pressing  matters  in  their  own  houses,  imitating,  or  rather 
continuing,  the  practice  of  their  Roman  prototypes. 

The  prxtor  was  approached  in  plant  by  Ubel,  and  replied  by  his  Pnmr  i^ 
subscription,'  but  in  the  tribunal  the  cause  was  heard  and  the  p*^"i  in 
decree  given  orally,^  which  in  &ct  was  the  original  mode  in  which  ^  ^ 
the  pnctor  was  used  to  adjudicate.  Petition  by  libel  is  of 
recent  introduction  in  countries  which  have  adopted  the  civil 
law,  but  being  found  in  many  respects  more  convenient  in  prac- 
tice, superseded  the  old  oral  process,  and  is  continued  in  those 
cowitries  in  which  the  prztorian  jurisdiction  has  been  continued. 
It  is,  indeed,  one  of  the  greatest  grievances  of  our  equln  courts, 
in  which  it  probably  arose,  that  the  bill,  in  which  curtaUed  form 
the  Latin  original  libellus  now  appears,  is  presented  by  way  of 
pedtion  to  the  lord  keeper  of  the  king's  conscience ;  and  although 
the  courts  of  equity  have  gradually  increased  in  importance  to 
such  an  extent  as  to  equal,  if  not  to  eclipse  those  of  common  law, 
it  is  not  until  lately  that  an  attempt  has  been  made  to  introduce  oral 
procedure,  which  now  exists  in  a  most  unsatisfactory  form,  veiled 
from  that  publicity  in  which  consists  its  principal  value,  and 
whereby  alone  the  truth  can  best  be  eUcited,  and  much  valu^le 
tune  S[Ared.  The  Romans,  aware  of  its  value,  preserved  their 
oral  procedure  down  to  the  time  when  their  authority  was  extin- 
guished. 

§  1986. 

The  administration  of  justice  was  not,  in  the  more  ancient  era  Tbepowcrof 
of  Rome,  so  clearly  defined  and  distinct  as  at  a  later  period,  for  ''"TJ^™^ 
the  power  conferred  upon  a  magistrate  tacitly  implied  in  itself  "'a^tten! 
the  authority  to  perform  all  acts  necessary  for  regulating  the  rela- 
tions and  difierences  between  private  individuals.     The  authority 
thus  granted  to  the  superior  magistrates  was  termed  imperium,  or 
potestat  ;*  and  juris Jictia,  which  in  so  ^  formed'  a  part  of  it  as 
necessarily  to  become  a  condition  precedent. 

The  inferior  magistrates  were  not  invested  with  this  imperiumf  The  Uferior 
although  they  possessed,  in  some  cases,  a  qualified  jurisdiction.  "^'V^^'" 
The  civil  by  no  means  included  the  criminal  tmptrium^^  for  power  ^''^ini^ 
of  punishing  capitally  required  to  be  specially  conferred,  and  was  The  dni  Ini. 
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and  was  dittti^ished  from  the  fust-men  boned,  as  the  mixtum 
imptrium. 

The  mixtum  trnperium  nuy,  in  its  legal  signification,  be  placed 
in  one  of  two  classes,  according  as  the  element  of  imperitim  or  of 
jnriidictj)  is  die  most  prevalent ; '  to  the  latter  belonged  the  right 
of  adjudging  on  adifferenceat  law,  eidier  personaUy  or  by  deputy; 
to  the  fonncT  the  assignment  of  the  banorum  possesiUj  the  imposi- 
tion of  ball,  eautio,  and  the  I i Ice.* 

The  appointment  of  guardians  appears  hardly  to  come  within 
these  categories  ;*  it  is  rather  an  equity  jurisdiction  imposed  on 
the  magistrate  ex  ntcealtate  ret  by  Jaw,  and  embodies  a  conce{>- 
tion  of  the  administration  of  justice  in  its  most  extended  sense;. 

The  imptrium  contained  the  right  of  co-operation  in  all  such 
formal  l^d  matters  as  required  to  be  performed  judicially,*  such 
as  adeptiones,  in  jure  usiionesy  imancipatioiui,  or  tttattumistioneSy 
because  a  fictitious  vindication  was  of  their  essence,  and  this  was 
one  of  the  highest  attributes  of  the  magistrate.* 

This  power  was  inherent  first  in  the  consuls,  and  which,  la 
some  degree,  remained  their  portion  down  to  the  latest  times.' 
But  on  the  creation  of  other  iudjcial  officers,  on  account  of  the 
absence  of  the  consuls  oa  mihtary  dup?',  as  will  be  more  particu- 
lariy  seen  hereafter,  the  prxtors  at  Rome,  the  proconsuls  and 
presidents  in  the  provinces,  and  the  juridicus  of  Alexandria,  pos- 
sessed this  power.T 

Municipal  magistrates  were  only  capable  of  exercising  it  by 
special  grant."  By  this  law,  the  juriidictlo  was  distinguished  into 
cantentioia  and  voluntaria,  which  first  thejr  had  not  jS  with  rerard, 
however,  to  the  voluntary  jurisdiction,  it  assumed  a  third  form 
imder  the  emperors,  which  consisted  in  the  granting  of  certificates, 
or  renewing  and  protocolling  ^ »(0  or  acta^"  which  acquired  a  sort 
of  public  &th  and  credit  from  this  process,  and  which  is  the 
origin  of  the  notarial  jurisdiction  now  become  so  indispensibly 
necessary  in  all  countries.  This  co-ordinate  jurisdiction  the  muni- 
cipal mag^trates  possessed,''  and  in  want  or  absence  of  such, 
the  defensor  civitatis.^*  Protocolls  of  this  nature  were  drawn  up  in 
the  presence  of  three  curialtt  and  an  exceptar  or  clerk.'^ 


'P.i.  i,+iP.So.i,«6. 
■P.  II,  t,  ],4i  P.  so,i,  »6. 
'P.  16,  I,  6,  ^  s(  P.  I, ti,  I,  pt.) 
P.  «,  I,  I. 

*  Gihii  4,  ^  95,  tdoptio  impena  mi^i> 
tntu  fit.  Maajr  eoald  be  done  eitn- 
JDdkull|>,  (hat  n,  without  the  pretence  of 


'It  ii  (hMibKd  whelhec  there  be  uy 
diffirenu  between  the  fvii  adit  tai  the 
arnii  Uritimia.     Ht^fiicr  Append. 

*  Suet.   CUnd.  %%  ;    F.    I,   7,   )  ;    P. 

*  Gum  I,  ^  «o,  1,  ^  14  i  p.  i,  16,  1  i 


P-  40. »»  17  i  P-  ■(  •*»  17  i  P-  »>  7>  J  i 

■Pul  K.  S.  1,  aji^  4;  C  7, 1,  4i 
C.g,49. 1.6- 
•  P.  1, 16, »,  pc. 

"Sit.  Oe*.  de  IL  R.  im  Mtttelillei 
Th.  »,  ^»7,»g. 

■■  Piul  R.  S.  I,  ],  ^  I  j  C  I,  56,  1. 

"C.  g.  II,  g(C  g,  «,  joi  C  I, 
57,  >i  Not,  is,^3(  W«ltnLe.4j7i.i, 
Hss,ir'- 
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Having  premised  so  much  generally  with  respect  to  the  impt- 
riunty  pouitasy  and  juritdutio,  we  will  now  procede  to  examine 
more  nearly  the  operative  efiect  of  these  attributes  of  the  magis- 
trates of  Rome. 

All  courts  held  by  a  magistrate  of  the  Popului  Romanus  were  JudlcU  icgiuau 
generally  divided  into  judicta  legitima,  and  such  as  were  founded  ""* "''' '"" 
on  the  imperium.     In  order  to  constitute  a  Itgltimum  judUimny  ''™'' 
it  was  requisite  that  it  should  be  cither  within  the  city  of  Rome 
itself,  or  within  the  circuit  of  a  mile  round  it ;  that  Roman  citizens 
should  alone  be  concerned  in  it ;  and  that  it  should  be  held  before 
a  single  judge.*     Where  any  of  these  conditions  were  wanting, 
the  court  was  a  judicium  tub  imperio  only.*     Hence,  Cicero  says, 
speaking  of  a  matter  in  which  a  peregrtnut  was  plaintifF,  that  the 
judicium  legi  nan  erat,  although  held  within  the  liberties  of  Rome, 
and  before  a  single  judge. 

It  is  impossible  to  fix  these  details  with  greater  certainty, 
although  it  is  clear  that  they  are  based  on  a  very  ancient  founda- 
tion. 

§  1988. 
The  prxtor,   sitting  in   tribunalij  was  assisted  by  adtisioris  Thcjudkn 
and  judictSy^  who  sat  behind  him  with  an  advising  voice.     These  iniiiiuaiuei 
judicti*  were  of  two  deKriptions,  five  senators  and  five  equltesy'  °     '  pnttw. 
properly  termed  judices^  and  students  termed  adseisorts,  to  which 
latter  class  a  stipend  was  assigned  by  the  Emperor  Alexander.^ 

§  1989. 
It  was  competent  to  a  magistrate  to  delegate  his  jurisdiction  to  The  right  of 
a  deputy.    This  became  indispensible  in  certain  cases  of  necessary  'J_a'g»^iJo™- 
absencei  and  as  the  kings,  to  whom  the  jurisdiction  originally 
belonged,  must  often  be    absent  on   state  afiairs,    it   was  usual 
for  them  to  provide  for  the  performance  of  their  judicial  duties.^ 
Imitating  this  example,  the  provincial   magistrates,  proconsuls, 
praetors,  in  the  provinces,  and  pnesides,  were  in  the  habit  of  dele- 
gating their  authori^  to  dieir  legates  or  colleagues,  or  private  per- 
sons qualified  for  the  office,  who  exercised  the  jurisdiction  of 
their  mandants,"  according  as  their  instructions  Were  general  or 
particular.* 

I  Ciiiu  4,  ^  103,  104,  )oj,  IM )  Cic.  Adnat.   id  SidoD.  Appoliiui.  £p.  3,  j  j 

pro  RoK.  Com.  S  one.  jit  »  )  Ulp.  it,  O.  Noodt.  dc  JutUdicC  i,  11,  lyj. 

vjibt^.  VM.%47.  »Ulp.  ft.i,  iji  C.  J,  SI. 

*  Pro  Fbcco,  »|.  *  Lampridiu  Alei.  Sct.  46, 

■Sott.  Tib.   }ji    P.    I,  1,  1,  ^  191  iTac.AB.6,  It :  Lit   1,41. 

Ainiiuaii.Marccil.Rcr.gcH.  lib.  13,  extr.  j  '  p.  I,  *l,  5,  ^  ■  >  P*  >>  *'■  <>  ^  >  i 

PUn.  Xp.  t,  ao.  P.  I,  I,  5. 

*F.  40,  I,  iS,  pr.j  C.  7,  >,  tj  Snuoo.  *P.  s,  i,  16)  Lir.  14,  44)  Noodt.  dc 

Juiitd.  *■  9,  p.  ifi} ;  Id.  10. 
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§    1990. 

Cout  arjt.  The  days  on  which  2  court  could  properly  be  constituted  has 

already  been  referred  to.'  These  were  divided  into  diet  fatti^ 
ittteraii,  and  ntfaiti  \  the  first  being  full  court  days,  the  second 
haltholydays,  and  the  latter  whole  holydays  ;  all  these  were  regu- 
lated accoiding  to  the  kalendar.  On  the  diit  nifattl  the  pnetor 
could  not  pronounce  the  three  words  Do  [ju£cem)j  Dico  (jui)t 
Addico  (ron)  i  thus,  Ovid* — 

IIU  nelastus  mr,  ptr  emtm  tria  vtria  ttUntur  : 
Fastus  mf,  ptr  qutm  legt  Habit  agi. 

*  The  dits  ntfaiti  included  the  nuttdin^  up  to  the  passing  of  the 
Ltx  HerttBiia,  a.u.c.  478.  No  courts  were  holden  at  the  time  of 
the  great  religious  festivals.  The  great  games  in  spring  and  autumn 
gave  rise  to  two  long  vacations,  dunng  which  the  magistrates 
remained  in  function,  hut  the  judiets  stucti  had- holydays.  The 
term  time  was  actus  rerum,  and  was,  therefore,  divided  into  winter 
and  summer.*  Claudius*  threw  these  both  into  one  in  winter, 
but  Galba  restored  the  former  state  of  things.* 

At  a  later  period  the  only  diffi:rence  made  was  between  judicial 

d;^s  and  holydays,  to  which  Utter  categorie  religious  and  political' 

holydays  belonged  i  also  the  harvest  and  vintage  vacations.     It 

was  left  to  the  discretion  of  the  ma^strate  to  settle  bow  often, 

and  on  which  of  the  dies  fasti  he  would  sit, 

Pvticiiiv  diji       Butin  addition  to  this,  as  in  En^ish  courts,  certain  days  were 

Mgned  br  pu>  ggt  apart  for  particular  descriptions  of  business,^  some  for  peddoiu 

ticoiu  matien.    ^jtljaticMti),  others  for  causes  (cogrtittaius),  others  for  decrees 

(decreta)j  others  for  manumissions  [trianitmissionts)^  and  others  for 

other  particular  classes  of  business.^ 

In  the  provinces,  at  a  certain  period  of  the  year,  the  court  days 
were  fixed  for  the  remainder  of  the  year,  and  the  places^  desig- 
nated at  which  a  forum  or  cenvtntus  would  be  held  ;  those  who 
&iled  to  be  present,  and  made  default,  were  in  nura^  if  they  did' 
not  appear  before  the  next  eonvtntus ,-  but  an  exception  was  made 
in  favor  of  non-citizens,  pengrini,  who  came  from  a&r,  soldiers, 
and  the  like,  who  then  might  be  heard  extra  erdinem^° 

■  (  549,  h.  op.  '  Ulp.  h.  in  P.  1,  ^  I,  a. 

*  Fut.  I,  47.  •  H<iTi«.  A.  R.  4,  6,  ^  11. 

■Sum.  0<t».  31;   Plia.  Ep.  4,  191  ■  Thcophiltu  'd  ^  4,  IdiC.  Qd  et   ti 

GliM  S,  ^  *7g.  qnihiu  avm  mumm   non  licet  Stn.  ad 

'  Suet  Chad,  a)  GilL  14.  \'u%.  5,  758,  et  1,  loS,  i^. 

'  WilKT,  L  e.  4  159.  "Jo*.  Sit.  16, 4g,  m. 

•  P.  1,  !«,  S  J  49, 4,  i,i  7-10. 
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§    I99I. 

The  Centtitttvirale  yudidum  was  probably  one  of  the  oldest  known  Origin  of  die 
to  the  Roman  administration  of  justice ;  its  origin,  constitution,  and  <»iit<>m*ini 
compctencjr,  have  been  long  subjects  of  speculation  and  of  con-  "™^ 
dieting  opinions.     The  most  acute  historical  lawyers'  have  occu- 
pied tnemselves  with  the  examination ;  but  all  concur  in  admitting' 
that  thdr  views  are  more  or  less  founded  on    speculation,  to 
which,  if  another  be  added^  the  obscurity '  which  involves   this 
matter  can  scarcely  be  increased ;  at  die  same  time  an  attempt 
will  be  made  to  compound,  out  of  such  abundant  materials,  a 
reasonable  intire^. 

The  origin  of  the  Centumvtral  Court  is  referred  to  the  thir^.  Theorie  of  on. 
five  tribes  i  three  members  taken  from  each  of  which  would  make  ^  1°  '•>•  «"'*^ 
a  total  of  105,  which  might,  in  round  numbers,  be  called  the 
Ctntumviri.    Others  suppose  it  owes  its  origin  to  the  Lex  £hutia  ThMricofori- 
in   the   sixth   century  a.u.c,  but  without   sufficient  grounds.*  ^ij^j?'^* 
A   more  complete  solution  may,  however,  be  suggested,— the  Theorie'of 
Senate,  or^jnally  consisting  of  100  members,  fbrmeda  high  court  oripn  in  the 
for  certain  important  matters,  hence  that  the  Centumvii^  Court  ^'W- 
was  identical  with  the  Senate ;  for  as  the  judicial  power  resided,  as 
it  has  been  shown-  to  have  done,  in  the  head  of  the  State,  and  as 
the  Senate  was  his  proper  constitutional  Council,  there  is  every 
reason    to    assume    that    this    was    the    original    Centumviral 
Court. 

Wherever  the  court  was  sitting  a  spear  was  set  up  \  this  A  *^  the 
custom,  which  was  continued  in  Uter  ages,  fiimtshes  very  con-  *°"i°  '^  * 
elusive  evidence  of  its  high  antiquity*  and  of  the  questions  of  which  J^^^J^"  ■ 
it  took  more  especial  cognizance  —  namely,  mose  which  con- 
cerned quiritian  property.  The  origjn  of  Uiis  right  of  property 
was  fbunded  in  war,  and  no  title  considered  so  good  as  that 
obtained  by  force  of  arms.  When  plunder  had  been  taken  in 
battle,  it  was  sold  publicly  by  auction  in  the  camp,  a  spear  being 
set  up  at  the  place  of  sale,  in  token  of  its  being  plunder  which  was 
offered  for  sale ;  hence  the  term  it^  haita  vmdi  and  mbbastatioy  to 
ugniiy  an  auction  by  public  authority  j  anything  acquired  by  these 
means  passed  by  a  qubitian  title.  Now,  the  fiict  of  a  spear  being  so 
set  up  before  this  court,  demonstrates  the  very  rough  state  in 
which  society  then  was  which  adopted  this  ens!^ ;  it  also  points 
to  its  being  one  which  took  cognizance  of  questions  of  quiritian 
property,  consequently  this  court  must  date  from  the  eariiest 
times,  and  bears  its  jurisdiction  and  origin  on  the  foce  of  it. 

'  C  A.  SdiilEJder  de  centuoiTiiaUi  ju4icii  ia   CmtamTinl-Gerichn.  (Safignj  Zdt* 

ipsd    Romaoa    ori^oe,    R<«ti>c.    18351  ichiift,  5,  ]i];  cum  muldialiii. 

Zumpt  iibcr  Unpnng  Form  uod  Bcden>  'Sicount  de  jnd.  cent.  1,  S. 

nog  daCemtumnralgcriditi,  Bcil.  iSjS;  '^i4i7ih.op. 
"    '           1   Hollweg  ijbei  die    CompcRni 
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This  simple  fact  appears  to  be  a  sufficient  refutation  at  least  of 
those  who  would  attribute  a  comparativeljr  recent  date  to  the  insti- 
tution of  the  ceniumvirs,  and  strondy  supports  the  view  here 
first  talten,  that  it  was  coeval  and  identical  with  the  Senate,  and 
the  Senate,  too,  of  a  very  remote  period. 

Its  constitution,  however,  doubtless  underwent  modifications 
even  at  a  very  early  epoch ;  one  of  the  first  was  prdiably  its 
adaptation  to  the  new  distribution  of  classes  by  Serfius  TuUius  :* 
it  is  also  supposed  that  its  niunher  subsequently  varied, — indeed 
under  the  empire,  its  members  amounted  to  180  at  least,'  not- 
withstanding which,  it  retained  its  original  denomination.  From 
Festus'  we  learn  that  the  prztor  selectud  the  members  who  com- 
posed it,  but  this  fact  may  &irly  be  doubted,  refisrence  being  had 
to  the  popular  nature  of  the  Roman  constitution ;  it  is  more 
probable  that  ex-pncCors  and  other  superior  magistrates  were 
eli^ble  as  a  matter  of  course,  and  appointed  by  the  Senate,  if  not 
in  a  still  more  popular  form ;  nor  does  this  supposition  by  any 
means  'exclude  die  probability  of  the  pntor,  who  acted  as  presi- 
dent, being  the  person  who  formally  admitted  the  member 
selected,  or  who  was  next  in  order  to  supply  a  vacancy,  or 
to  became  a  member  in  virtue  of  die  office  he  did  or  had 
held.  ■ 

From  its  new  constitution  under  the  empire  we  are  in  posses- 
sion of  more  distinct  information ;  Its  smallest  number  of  iSo  was 
divided  into  four  Consilia  or  Seaatus,  who  sat  in  the  Basilica 
"Julla^  forming  so  many  independent  tribunals.*  Certain  matters 
were,  however,  brought  before  two  councils  consecutively  j'  but 
in  others,  all  four  were  combined.^  A  pnetor  presided  over  this 
full  court ; '  and  before  Augustus  introduced  the  Deamviri  stliti- 
hus  judUandis^  the  retiring  quaestors  took  a  certain  part  in  the 
conduct  of  the  business,  not  improbably  in  the  way  which  has  been 
suggested — namely,  that  having  served  that  office,  they  became  « 
officio  members  of'^the  court. 

Although  the  sittings  were  originally  held  in  the  Basilica,'  yet 
they  were  gradually  transferred  to  official  chambers,  auditories,  or 
so  called  secretaria,*"  which  practice  became  so  prevalent,  that  the 

'  NicbotiT   I,  47a,  thinlu  il  wit  fine  *  Qointil.   1.  c.   5,  >,  ^   i,  ct  tt,  I, 

coottitiiCEd  It  thJt  pniodi  in  which  he  u  %  tS. 

dauly  in  ciror,  Walter  Get.  det  R.  R.  •  PUa.  e^  6,  33  j  Quint.  I.  c,  i>,  5, 

^£58, n.  ly,  faeloolu  upon  it  a>  *  punt;  ^  6;   Plin.   1.   c    i,  iS,  4,  14,  6,  jt; 

plcbmn  iniatullDn,  but  ac  thii  period  the  Vil.  M».  7,  7,  i  j  P.  5,  1,   10,  pr.;  P. 

plebeiuu  had  no   knowledgt  of  bw  and  31, 1,  76,  pr. 

legal  procedure.  '  Plin.  1.  c  5,  ii. 

)  PUn.  epin.  6,  33,  whence   it   ii  not  '  Suet.  OctaT.   36  {  Plin.  I.  c  5,  31  j 

cleu-  that  the  Dumber  wn  not  greater.  Dio.  Caai.  54,  16. 

*i.  centumnialil ;  Bethmann  Hollweg  '  PUu.  ep.  1,   14,  5,  21,  S,  3]^  Paul 

in  SaT.  ZeitKh.  5,  11,  p.  3(0,11.4.  R.S.  4,6,^1. 

^Quinti].  Inat.  Onl.   II,  ;,  %  6,  con-  "  Dial. de ciui.  corr.  eloq.  39, 6  i  C. Tb. 

fiiting  BunieB  BcKh.  T.  Rom.  who  auerta  J,  16,  9. 
thete  wen  onlf  three  tribunali  then. 
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tribunal  be^^  to  be  placed  io  die  secieUriiun.*  Nevertheless, 
the  business  bad  to  be  transacted  with  open  doors*  in  the  presence 
of  the  effieium.*  Distinguished  persons  had  the  cotutssus  or  place 
of  honor  next  to  the  judges.*  Between  the  court  and  the  goieral 
public,  however,  a  curtain  was  drawn,"  as  circumstances  seemed 
to  require.  Before  this  tribunal  important  matters  alopc  were 
transacted,  requiring  a  careful  examination  and  formal  decree,  but 
not  those  which  onl^  demanded  a  simple  decision  or  an  equitable 
arrangement;^  hence  the  distinction  between  ttsiiona  pre  tri- 
biatau  and  ^  plana.''    The  same  rule  ^plied  in  the  provinces.* 


$  1992. 

The  most  difficult  and  important  of  the  three  questions,  the  Campcuac]i  of 
competency  of  the  Centumviral  Court,  remains  to  be  examined,  ^«  CtnnunTiiai 
and  with  this  division  of  the  subject,  die  ablest  historical  lawyers 
have  especially  occupied  themselves." 

In  the  first  place,  the  cmiumviri  were  not  magistratiis  cum 
jurijdictiont,  but  judices,  who  decide^d  civil  suits  imder.the  presi- 
dency of  a  magiitratui  PopuH  Romani ; "  nevertheless  they  ditFered 
from  judices  in  this,  that  the  issue  vras  not  sent  down  to  them  to 
try,  but  they  decided  matters  both  of  law  and  feet ;  they  formed 
a  cslUi'tum,  the  majority  of  which  gave  judgment  by  the  mouth 
of  their  president,  whose  jurisdicth  gave  their  decrees  operative 
validity,  and  in  general  resembled  the  fifteen  English  judges,  when 
the  three  collegia  or  courts,  consisting  of  five  members  each,  sit 
as  one  tribunal. 

The  competency  of  this  court,  geographically  considered,  may  Ceognpbiui 
be  taken  to  have  been  coextensive  with  that  of  the  praetor  who  jxiwJktiDn. 
presided,"  and  was  therefore  confined  to  Rome,  or  at  most  ex- 
tended to  Italy  proper ;  with  respect  to  its  cognizance,  it  was 
CfHiflned  to  civil  suits: 

The  enumeration  by  Cicero  of  the  matters  in  which  this  court  ctccn'i 
was  competent,  has  led  to  much  confusion,  because  by  many  it  eaummdoa  of 
has  been  supposed  to  be  complete,  and  sufficient  allowance  has  *^^^r^^ 

■  Jou  Ljrdm  A*  Mi(.  1,  )6,  17,  3,  Iiut.  hiiear.  dognut  \  847,  n.  b.  Epit.  i, 
11,  JO.  \i\  ;  Slccinu  de  jod-  ceatoiDT.  Zcponick 

*  C  Th.  1,  16,  0.  Dim.  dc  uiu.  cealuiDTinL 

»C.  Th,  I,   16,   10  i   C.   7,  «,  6}         "Cic.  deOrat.  I,  j8,  fin,  et  J9(  Plin. 

Jd>n  I^rd.  L  e.  »,  15,  j,  35.  6,  ep.  33  j    euindL  L  e.  j,  10,  \  iij. 

*  C:  Th.  I,  10,  I  (S)  iUqiw  Oothofi-.  Jodindnally  they  wmcttnui  at  m  judga, 
J,  7  i  C.  Th.  6,  iti,  iG,  i^ue  Ootbofr.  QnlaL  L  c.  5,  1,  ^  t,  and  M,  J,  ^  6 ; 
i«  }  C  Th.  la,  I.  Flia.  i,  iB  &  4,  14. 

*C    Th.    I,   16,  7i  C  II,    5,    J(  "Siec«nil.i.l,7iZqimiickl.c.QuB- 

Gotboft.  id  C.  Th.  I,  7,  I.  dL  I.  c  4,  I,  4  57.    Quibiudim  jadidia 

*  BcUunun  HoUweg  Rom.  Gciechit-  r""  ■""]"-  upidlibin  lut  apod  centum- 
Tcrf.  %  i!.  TiitK  ijai  jndicn  ujgunt  K>Udtu  et  iccu- 

*Ft.  Vat  ^  156,  161, 163,  165.  nW  ictionei,  illuda  (o>  cinl  nit  Iea4iiis 

'  Fng.  Vac.  \  iia.  cd  a  trimiul  ptMccndoa  |  Flin.  L  e.  5,  1. 

'  Of  whrai  the  principal  arc  Hiubold 
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not  been  made  for  the  obviously  rhetorical  styia  of  Cicero,  which 
to  seriously  detracts  from  the  value  of  his  testimony  as  a  judicial 
authority,  and  v^ich  is  peculiar]?  striking  in  his  sonorous  geni- 
tives plural.  Tills  oratorical  style  obliges  us  to  receive  with  care 
and  doubt  the  nujori^  of  his  statements.  The  passage  alluded  to 
has  been  already  set  out,>  but  is  here  reinserted,  fiir  the  con- 
venience of  showing  the  categories  under  which  this  oratorical 
verbiage  may  be  reduced. 

Nam  vclitart  in  fero,  htren  in  juri^  at  frtetemm  trtbunalthut^ 
jtidicia  privata  magnarum  rtrtim  obire,  in  quibui  tape  nan  defacto^ 
ltd  dt  aftiitaU  it  jurt  ctrtehtr,  jactart  st  in  causii  centumvira- 
libus,  in  quibus  usucapionum,  tutelarum,  gentilitatum,  agnario- 
num,  alluvionum,  drcumluvienum,  nexorum,  mancipiorum,  parie- 
tum,  luminum,  stiUicidiorum  testamentorum  niptorum,  tattr- 
arumque  rerum  innumerabilium  jura  vtrsentur,  cum  omntna  quid 
luum^  quid  alienum,  quart  dtniqut  ctvis  an  peregrinuiy  ttrvui  liber 
quispiam  silj  ignaret,  insignit  ist  impudentia. 

In  the  first  place,  Cicero  distinctly  implies  that  this  enumera- 
tion is  not  complete  by  the  words  cattrarumqut  rerum  innumera- 
biliumjura  versenlur  ;  the  word  r»,  too,  points  at  causes  ofaction, 
not  at  actions,  since  the  same  form  of  action  is  available  for 
many  causes.  In  the  second  place,  all  these  causes  of  action  may 
be  reduced  under  three  heads  or  actions,  viz.,  actiontt  reales — 
actianes  dt  tervitutibut — attienti  it  barediiatibut. 

UsucapioHum 

Alluvienum. 

Cireumluvionum. 

Nexcrum, 

Afaneipitrum. 

(Tutelarum.] 

AcdoncdeStrvi-    i      J""        P^'ri.am. 

■'  Luminum. 


tutibut. 


! 


SlilliciJiorum. 


r    Jura 
1       I 


Gentilitatum. 
Actionet  de  Here-    \        „  J^ationum. 

dicatibus.  1         „  Testamentorum  ruptorum. 

(Tutelarum), 


The  tuttlamm  only  remains  doubtfiil,  and  this  is  accounted  for* 
in  two  ways ;  iint,  oy  the  tuttla  legitima  being  transferable  by 
injure  ceiim,  which  is  a  vtndicatig  ficta ;  and  it  may  fairly  be  pre- 
sumed, that  the  agnati  or  patroni  used  te  vtndualio  veroy  on 
account  of  the  advantages  connected  with  the  peculiar  tide  it 

■  ^  i»i,  h.  op.  Giiu  i,^  its,  17*  i  Ulp.  9,  §  6-S  ct  19, 

'BeuinaDn   Hollwcb  I'  (■   p-    3711     %  ii. 
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confitrred.  Th«  lecond  and  more  probable  (oludoa  ii,  that  it  came 
within  the  cmnpetency  of  this  court  incidental!)',  as  and  when  con* 
nected  with  questions  of  inheritance,  for  it  cannot  be  supposed 
that ,  nutters  of  account,'  and  the  like  details,  were  referred  to 
this  high  and  solemn  tribunal,  when  th^  would  be  much  more 
conveniently  sifted  by  a  single  judge  or  arbitrator;^  besides,  there 
was  a  prator  pupillaris  whose  sole  business  such  matters  were  ; 
besides  which,  the  luItU  was  eminendy  an  attio  benafideL*  The 
descripdon  of  tutelary  questions,  therefore,  which  arose  before  the 
Centumviral  Court  were  more  probably  those  of  disputed  guardian-. 
ships>  where  it  was  necessary  to  decide  who  of  dispuUnt  parties 
was  endtled  or  obliged  to  undertake  the  office,  or  as  a  means  of 
proof  of  agnitioy  gentiUtas^  or  intestacy,  or  in  cases ^of  a  patron 
impugning  the  testament  of  his  libtrta  as  made  without  hu  aiu- 
toritas. 

It  may,  then,  be  assumed  that  all  vindicatientt  were  in  the  oldest 
period  caiua  cmtumviriUi^  and  that  all  of  which  any  record  has 
been  preserved,  relate  to  actions  of  this  nature ;  and  on  the  con- 
tniy,  that  no  astit  tx  dtlUta^  or  tn  cantractu^  or  Status  quasth^  Is 
even  alluded  to  as  a  causa  cenlumvirilis. 

Now  the  Lex  £butia  and  two  Ltgts  Juli^  abc^shed  the  Ugis 
aetimus,  except  in  cases  of  damnum  infcctum  and  causa  etntum- 
viraUsy  for  which  latter  the  Ugis  aetit  saerammti  was  left  subsist- 
ing, which  diitered  in  aetunes  in  pirsonanfi  and  in  rem.  Hence^ 
all  the'  legis  actienes  which  existed  since  the  passing  of  these 
laws,  must'  have  been  centumviral  cases^  and  ul  those  vindica- 
dons,  to  which  the  basta  caitumviraiis  points  the  symbol  of 
quiridan   property."     Ftttuea   utehantur  hastse  keo  signs  qusdam 

n'i  dominii undt  in  centumviralibus  judidis 
ta  praponitur.  Hence,  we  may  conclude  that  this  court 
occupied  Itself  exclusively  with  quesdons  of  quiritian  proper^ 
and  its  incidents,  viz.,  the  vindicatiann  of  the  older  civil  law. 

The  second  part  of  the  inquiry,  supposing  this  K>  be  satis&c-  Second  diriatoa 
torily  disposed  of,  is  deduced  from  it,  viz.,  how  it  came  that  ofibtbqniijr 
quindan  property  was  considered  of  sufficient  importance  to  be  Jl^"*'''*" 
placed  under  so  nigh  a  tribunal  i^    One  answer  to  this  is,  that  ^^* 
as  the  census  was  assessed  accordiw  to  quiritian  property,  and  -as 
quiritian  property  was  decisive  ofa  man's  dvil  status,  it  was 

>  PUn.  6,  }3,  nyi  that  there  wm  m      17.  Vat.  Aio  tt  mihi  due  opotttrt.    (h^ 

moch  oMiDg  op  uvl  ealculitioa  nqoired     Qnando  scgMteu " ' '- 

..  ......  .        -  rfthefcnnof «     " 


ju^chiM  frnMai.  *  FaOa  T.    bnU;    Jut.   Sm.   ^,    jj  ^ 

'  ArtaaiBm  tatclc,  C  f,  ji;  (JoiniU.  ^  14171  h.  op.  j  f  '99 ■>  )>'  op*  i"^'  pot 

4i  *>  i  S  i  P*"!  R.  S.  {,  i(,  ^  1.  rindicatio  j  Oaiot  4(  ^  i^ )  Mnt-  tpt-  Ti 

*  Oc  off.  3,  17  J  Caiui  4,  ^  61  {  I.  4,  6%i  Stuiua.  in  Sjrini  ad  MattelL  4,  4, 
6,  S  iS.  4} }  ViL  Mu.  7,  9,  I,  4,  bine  jndi- 
,  *ZcpnskkL  c  S  9tl*<la  (o  pnn  tbt  cium,  P.  1,  »,  a,^m  Sort.  Ai(|.  36; 
eotttanj.  JJmnlil.  1.  c  51,  ^  1. 

*  Tfaja  hai  not  been  pnaentd,  4   1 5>  '  Bedlnuon  Hollw^,  1.  c.  'p.  377. 
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thought  well  to  commit  to  the  hi^est  tribunal  questions  inci- 
<leiitulf  afiecting  the  caput  of  a  Roman  citizen.*  But  this  areu- 
ment  Ms  before  the>lact  of  the  centumviral  court  not  intcrfenng 
in  questions  of  status.  This  explanation,  it  must  be  confessed,  is 
rather  hi  fetched,  and  it  is,  perhaps,  sufficient  to  say,  that  as  this 
property  was  held  by  a  tide  superior  to  any  other,  bearing  to  nmi- 
quiridan  property  the  same  comparative  relation  that  land  in 
£n|^d  bears  to  chattels,  it  was  thought  that 'all  questions  relating 
to  it  demanded  a  greater  amount  of  circumspection.  Thus  the 
English  law  does  not  allow  any  action  involving  z  right  or  title 
to  land,  to  be  tried  in  the  inferior  courts.  Now,  for  \&.e  reasons, 
pnedial  services  were  ct^nizable  by  this  court,  because  they 
might  be  looked  upon  as  severed  portions,  or  "  savoring"  of  the 
realty  or  quiritian  propern ;  the  usufructus^  too,  for  the  like  reason. 
Professor  Bethmann  Hollw^  thinks  it  possible  that  the  qutrtla 
inoffiekii  came  later  imder  »ie  cognizance  of  this  court,  on  ac- 
count of  its  whole  nature,  and  its  later  introduction.  It  is,  how- 
ever, a  question  of  testamentum  ruptum,  and  as  the  form  of 
mancipation  was  among  the  oldest  modes  of  making  wills,  and 
transferring  quiritian  property,  there  is  no  good  reason  nor  ne- 
cessity for  the  supposition  of  this  possibility. 

It  may  now  be  asked  whether  cases  of  vindication  could  not  be 
tried  in  any  other  way?  The  probability  is  aD;ainst  it,  though 
Bethmann  thinks  that  this  might  have  been  done  by  the  consent  of 
the  parties,  and  by  a  naisatio  of  the  centumviri.'  He  iimth»- 
asserts  it  strongly,  or  makes  out  any  sufficient  case  in  fevor 
of  such  alternative. 

The  introduction  of  the  formular  procedure  by  the  Lex  ^butia 
and  Legts  'Julia  already  alluded  to,  had  the  enect  of  giving  an 
option  to  the  parties  to  try  questions  of  quiritian  property,  either 
as  heretotore,  before  the  cmtumviri,  or  by  a  fictian,  before  a  sitigle 
judge.  This  fiction  consisted  in  converting  the  vindicatifi  into  a 
personal  action  by  the  spontia^  by  a  process  analogous  to  that 
whereby  the  English  action  of  ejectment  was  contrived,  whereby 
the  jurisdiction  of  the  Court  of  Chancery  was  evaded.  This  new 
moJe  of  recovering  quiritian  proper^  was  feund  so  much  more 
convenient,  that  the  business  was  by  d^rees  transferred  from  the 
Centumviral  Court  to  the  praetor  i  and,  m  like  manner,  the  pn- 
torian  eautio  damnt  inftcti  was  preferred  to  the  Ugis  actio.*  The 
querela  imffieiosi  alone,  at  this  period,   maintained  its  place  in 

<  »-»>—■■"-  tdcn  >  fuillel  fma  the  old  '  Gc  pn>  Qooit.  43. 

GcTfluui  inuitubaiu,  when   qoodoiu    of  *  (^uim  vide. 

ml   property   is    lind,  npon   which    tha  *  OUM4,  ^  ji,  pii^ittr  dimnum  lutem 

^otiiMi  of  legal  ftUue  dcpeadni,  mi  tried,  iDfEctom  oemo  nit  lege  ageie }  icd  |Kitiiu 

wu  cogDinble  by  die  ColUt  of  the  Coont  itipulideiie,  qao  in  cdicto  proponti  ett, 

ilone,     or     bf    tha    whole     etmunuiutf.  oWgU  idvenaiiuin— quod   et  commodiw 
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tUt  cant,  out  of  tb»  pnc(ic«  of  wMch  k  tuul  ondrelf  Brisflti,  for 

wiuch  the  pneton  kid  not  promulgated  any  JhrmMta^  and  wbkh 
wu  not  baaed  on  any  Uw. 

The  advocate,  moreover,  aj^eared  unwOliogjIj'  befne  this  tii-  Onton  not 
butul,  the  nature  and  grave  composition  of  which  did  not  give  op-  *''^'v«> 
pominities  for  those  flights  of  eloquence  and  figures  of  ThetmiG*  *tnn!L'^nk 
irhich  were  tolerated  in  other  courts.     The  most  subtle  points  of  jodldo*. 
law  were  argued  before  it,  and  its  judgments  formed  precedents 
and  a  basts  of  common  law.     In  searching  for  an  analogy  in 
English  jurisprudence,  wc  should  probaUy  imd  that  the  mteen 
judges,  die  Lords  Justices,  or  they  with  the  Chancellor,  would 
afford  die  best  poraUd.   Despite  its  high  character  and  importance, 
this  court  seems  to  have  fidlen  into  a  i<xt  of  legal  decay,  ttmsa 
tentwnviraUs~~tpltndi>re  alitrum  jtiiscitrum  ainuianlw i*  in  thb 
state  it  smouldered  unuhrevivcd  under  Augustus. 

About  the  time  of  Augustus  we  are  informed  that  the  Intlre  Ranodeiled  bjr 
administration  of  the  law  was  remodelled  by  two  L*get  yttli»  Augutnu. 
Jiuiieiari^j^—Aw  folating  to  criminal  procedure  should  probably  be 
attributed  to  Julius  Ciesar,  and  that  to  civil  to  Augustus  t  it  was 
at  this  tine,  too,  that  be  must  have  revived  the  old  Ccntumvira) 
Court,  by  introducing  new  forms  of  pleading  similar  to  those 
already  introduced  else^ere,  and  assigning  to  it  the  exclusive 
jurisdiction  in  certain  causes  which  had  been  drafted  away  from 
It  by  fictions.  From  this  period  we  iind  centumviral  Suits 
talong  the  lead,  ctntumvtriUs  tautm-,  ^um  nunc  primum  eblinent 
lacum.^*  whence  it  may  be  Inferred  that  the  most  important  ques- 
tions, and  those  involving  the  greatest  value,  were  assigned  to  this 
court;*  whence,  too,  it  may  be  explained  why,  about  this  time, 
the  number  of  hareditatis  pttitieaet  increased,  while  the  rti  vin- 
dicatiemts  became  rare,  and  the  actimtt  c<mf*tsarite  were  never 
mentioned, 

Primm  ttrtU  CtHsiJatu  Ch.  Pomfem  adttrinxity  imposuitgut 
vtluti  Irenot  eloquentix,  ita  tamen,  ut  emnia  in  firoj  tmnia  Ugihus^ 
tmnie  apud  fr^orii  gtrtrtnttir :  apud  fasi  quanta  majsra  negetia 
tlim  mtretri  ttltia  lit^  quod  majut  orgumeHtum  esl,  qaam  quad 
aaax  centumvirales,  qum  mmhc  primum  ehtinent  locum,  adee 
$pUnd»ri  aUtrum  JKdicitnm  chmtbantur,  kI  ntqut  Gctrmis,  nequt 
Cuetarit,  nequt  Brtitij  n*que  Calii,  ntqae  Cahty  n»n  dmique  ullius 
magni  oratorJs  liber  apud  centumviros  dtctus  legatur  ixctptis  »ra- 
lionibut  ^tinii  PolHtnit  f^ 

?maK  the  Itgis  actio  vras  reserved  exclusively  for  important 

'  Qc  dc  Ofat   I,  jl-f£,  pro  Ckc.  \t,         *  Dial,  de  am.  ten,  doq.  ]8 )    flin. 

Mt  <*  «,  t]  I  Qundl.  lut  otu.  4*,  ^  5.  1,  14. 

'  DUL  dc  oraM  comp.  eloqiicnlia^  jg.  *  Oiim  4i  t  )4i  ^  95  i  ViL  Macciinw 

*  A-  Odl.  V.  A.  14,  *,  DwBliaH  L.  I.  it  use,  cut.  Dum.  propter,  Jtfeta  .... 

(judidorum  ptivitonun)  Fng.  V»t.  %  197-8.  julUm  ! 

i_    _L.i ^    .^-.. •  Tic.  dt  out.  dill.  3«. 

Q.<1 


itv  Google 


39S  THE    ROMAN    CIVIL   LAW. 

causes,  these  came  to  be  those  only  in  iriiich  the  sacramenlum 
was  used.  Geterum  li  apud  emhimvirei  agitur,  summam  ifan- 
si*nii  non  per  fbnnulain  ptt'imiu  iid  per  legis  actionem :  tacro' 
mtnta  inim  reum  provecamus ;  eaqvt  spmtsie  ststtrtitnan  cxxv 
Hiimmaritm  fieri  isUt  propter  Itgem.  (Anyuliamf)  (An  Papi- 
riamP*)     {An  Creptrtam^  Crepereiam?*) 

Now  the  sacramtntum  differed  from  lAittpensia  chiefly  in  this^— 
that  it  was  a  sum  promised  to  the  arariumy  for  which  they  gave 
security*  to  the  pnetor,  and  which  was  actually  paid  in  case  the 
suit  was  lost  by  the  promiser ;  whereas  the  tptnsie  was  a  iicdtious 
promise  to  the  other  party,  not  in  fact  inforced. 

The  difficulty  which  here  arises  is  in  consequence  of  the  above 
pass^  in  Gaius,  which  may  probably  be  explained  thus :  the 
translation  of  the  passage  as  the  text  now  stands  will  be — "  Before 
the  centumvirs  we  claim  the  sum  promised  by  legal  and  not 
formular  process,  which  is  confined  by  the  law  ....  to 
■urns  of  135  sesterces,  for  we  challenge  the  defenient  to  the  tacra- 
meiittm."  Now  the  text  is  doubtful ;  re  appears  in  the  MS.  to  be 
clear,  but  not  the  rest  of  the  word,  which  has  been  supplied  bv 
un :  *  if  we  read  rem,  the  difficulty  is  diminished  ;  the  passage  will 
then  rim — "  Before  the  centumvirs  we  claim  the  sum  promised 
b^  le^  and  not  by  formular  process,  which  is  confined  by  law  to  1 25 
sesterces,  for  we  challenge  the  objeet  itself  hy  the  tacrameiitum." 

In  matters  of  the  value  of  i,ood  asses  tne  penalty  was  in  50Q 
asses  ;  in  questions  of  less  value  of  50.*'  Now  Savigny  has  dis- 
covered that  500  asses  arc  equal  to  125  sesterces.^ 

The  difficiJty  arising  from  the  use  of  -the  word  tpmstt  may  be 
cleared  up  by  understanding  laeratiunti  after  spensie,  even  ad- 
mitting reum  to  be  the  correct  reading Saera~ 

mente  enim  reum  {tive  rem)  provecamus  eaqut  spontio  (sacrament!) 
settertierum  cxxv  nummorum  fieri  lolet  [fit  scilicet)  propter  legem 
and  this  is,  doubtless,  the  correct  explanation. 

In  conclusion,  then,  it  would  seem  that  the  Centumviral  Court 
took  cognizance  of  the  more  important  cases  of  vindication,  that 
is  to  say,  where  the  amount  of  the  interest  at  issue  exceded  500 
asses  or  125  sesterces,  and  that  then  the  preceding  was  per  Ugis 
actionem  et  sacramentumy  and  that  under  that  value  the  proceding 
va»per  farmuhm  et  sptnsionem  before  a  single  judge. 

The  jurisdiction  of  the  Centumviral  Court  was  probably  affected 

'  by  the  introduction  of  the  iZf/(pn»/)ir«Ai}  subsequently  a  snll  greater 

latitude  was  given  to  plainti^  by  the  introduction  of  the  aetia 

'nc. 

*  DiikMo  el  Uoterbaliner. 

•HiucLlte  CU.  in  Ven.   i,  lO)  T«. 
An.   14,  5i    la*.  S■^  9,   ((    Gum  ed.      §95,  n.  11.     The  fiiM  Icno  il 
Canchen  &  Lichmaan,  4,  ^  95,  n.  14     doubttul)  tamtmii. 
k  15  )  Sav.  ZeitKh.  J,  1 1,  p.  3SS.  *  Ouut  4,  }  14. 

'  In  moK  inciml  tfinci  ihe  imount  tf-  '  Sit.  ZtJtKh.  5,  It,  p.  187,  B 

'  pun   te    hiTc    beta    ictullly  depotitRl. 
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publUianaf  in  tupplement  to  the  vindication,  in  cases  of  quiritJan 
property. 

i\\e formula pelitaria  was  introduced  still  later,  and  gave  a  still 
wider  extension  ;  for  it  is  an  aetia  arbttraria  for  dominitimj  gene- 
.   i33[yix  jurt  quiritium  et  in  banis.^ 

The  quiritian  owner  had  then  a  new  choice  of  forms  of  action  Cboiee  of 
in  smaller  matters,  between  the- per /irmulam  ptiitoriam  before  an  ""•"* 
arbittry  and  per  spsnsionem  before  a  judtx.  In  greater  matters,  he 
could  adopt  the  above,  or  procede  per  legit  acticnem  before  the 
Centumviral  Court.  About  the  same  time'  the  judicium  peti- 
tarium  was  given  for  the  actio  cen/eiseria,  and  negataria ,-  but  the 
hareditalii  peiitie  probably  subsequently,  since  the  bareditat  of 
the  old  civil  law,  appears  incompatible  with  the  greater  latitiute 
of  this  form. 

The  bmtrum  possessio  partook  rather  of  the  nature  of  z  missis  in 
fassesfiontm  than  of  a  regular  right  of  inheritance,  and  was  hence 
supported  by  the  interdictum  quorum  banorutn.  Marcus  Aurelius 
equalized  the  proceding  by  granting  an  bareditatit  petillo  postei- 
siria^  which  doubtless  possessed  the  freer  nature  of  the  furmula 
petitoria  and  arbttraria,  so  that  the  plaintiff,  who  was  likewise 
prxtorian  heir,  could  at  his  choice  withdraw  the  matter  from 
the  centumviri,  and  try  it  before  an  arbiter. 

The  last  question  relating  to  the  Centumviral  Court  is,  whether  No  proof  thit 
it  was  a  court  of  appeal  in   certain   cases.      However  probable  J^*^^™' 
this  may  appear  from  the  origin  or  the  court,  as  suggested  in  this  ,  ceaitof 
Section,  we  have  no  proof  of  such  having  been  the  case.  «ppe»L 

A  spear  continued  to  be  set  up  during  the  sitting  of  the  Cen- 
tumviral Coun,  in  token  of  its  origin  ana  jurisdiction. 

%  1993- 

The  Decemviri  stlitibus  judicandii  formed  a  permanent  court.  The  DacemTiii 
and  appertained  to  the  so  termed  twenty-six,'  they  are  said  to  have  itilHbnt  jiuii- 
been  appointed  at  the  same  time  as  the  Triumviri  capitalei,  which  '"^'*- 
would  assign  to  them  a  date  as  far  back  as  465  A.u.c*     Of  their 
competency  little  is  known  beyond  their  being  the  tribunal  ap- 
pointed to  settle  questions  of  freedom.'     Pomponius  attributes  to 
them  the  presidency  of  the  Centumviral  Court,  which,  if  indeed 
they  possessed  it,  was  first  assigned  to  them  by  Augustus.' 

They  were,  however,  certainly  not  judges  in  matters  criminal.'' 


'Ou<u4,4  9»,  93,36:45,  Jt,l£,  S7.  'Suet  OcCiv.  36)   Plln.  ep.   5,  11; 

*Bctbauiio  HoUweg,  I.  c.  f.  199,  n.  Dio.Can.  54,  aS. 

Jt-J-  *  Some   Oreik  inicrindoni  attiibBte  n> 

'Walter  Gc*.  I.  K.  R.  ^  130)659-  ^""  >  participiCuin  in  ihecoarti  ofcipital' 

*  Pomp.  P.  I,  1,  s,  ^  19.  juriidiclioa  under  the  Emperon,  an  ertiir 

*  Qc.  pro  Cac.  jji  pra  dono  19.  uidng  probable  oat  of  >  niiuniUntuutus 

of  the  Lidn  eiprewon. 
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§  I99+- 
Thejsdket  ^c  must  now  take  into  prclimtnuy  eotutdaratran  the  judges 

iicti.  sppointcd  to  try  issues  of  &ct,  and  to  decije  according  to  the  in- 

structions furnished  to  them  in  writing  by  the  pnctor,  treating  ' 
the  subject  later  in  extcnso. 

Ths  origin  of  the  delegation  of  autfaori^  to  [vivate  pcfsows  ft 
involved  in  obscurity,  and  can  at  bsst  be  sumised.  It  may  pfO* 
bably  be  rtferred  to  the  incrcasoig  amouBt  of  business  before  tb* 
luparior  magistrate,  whose  time  would  not  allow  of  hit  occupying 
himself  with  long  investigations  as  to  questions  of  fact,  and  the 
Waring  of  the  conflic^g  evidence  of  the  wioicsns  neocsaary  to 
arrira  at  the  truth. 
Piniici  of  III  English  courts  it  is  the  practice  of  the  judges  of  Aa  sup&* 

Engiidi  pnctkt  nor  courts  to  rvfitr  a  certain  class  of  cases  eidicr  to  tome 
of  rdcreuc.  buriitOT  agreed  upon  by  the  counsel  engaged  in  the  cause,  -ot 
to  Boaie  mher  competent  person  fixed  upon  by  d)c  Utigant  par* 
ties.  This  practice  has  arisen  out  of  tbc  didrailty  of  trying 
onnplicated  questions  of  account  before  a  jury,  in  open  court, 
where  a  certain  formal  order  of  procedtng  it  oecestarily  observed} 
bat  which  may,  without  danger,  be  relaxed  before  on  arbittacor. 
The  chief  conditions  of  these  references  are  that  the  arbitratM 
maake  his  award  In  WTkicg,  and  that  it  be  final  {>  to  this  end 
(lie  order  of  reference  it  made  a  rule  of  court,  and  such  other  con- 
dichiDS  imposed  as  to  the  court  may  seem  fit,  aad  others  by  die 
consent  of  partiet.  There  are  other  species  of  wbitntiQat,  !»' 
posed  by  Act  of  Parliament  in  so-called  compeniation  cases,  vrfien 
land  is  uken  for  purposes  of  puUic  atiliqr  under  the  comp^dsory 
powers  of  the  Lands  Clauses  Consolidation  Act. 

The  arbitrators  in   Rome  were   termed  yudictSy   and  were 

appointed  by  the  pnetor,  with  the  consent  of  the  panics,  who  had, 

nevertheless,  the  n^t  of  objecting  to  th$  juden  so  propoecd,* 

which  was  termed  rejicirt  or  ejerare.     The  judex  so  chosen  was 

sworn  to  duly  and  truly  perform   his  office  without  &vor  or 

aficctioa,*  and  enjoyed  the  privilege  of  associating  with  him  other 

persons  as  assessors.*  . 

DiMlncdMi  be-        Sometimes  we  find  these  delegated  judges  are  termed  Arhitri  in- 

tween  judicc*     Stead  of  "JudUei^  especially  in  caui^  honm  fidti  or  ariilraritfy 

ud  uUtn.        which  were  to  be  disposed  of  rather  upon  equitable  principles  thaa 

Jtricti  juriSf  or  according  to  the  strict  rules  of  law,  for  which  ptir- 

'  Sec  RiurU  on  ailutntliMU  and  award*,  impodng  certain  cdMi  upon  the  ptrtj  re- 

Thoe  lefticnea  in  a  gnat  grieranu  to  fiuing  ihould  the  ciuie  be  ultUDatdr  uitd 

the  litigint  pitia,  at  they  han  to  nrar  bji  that  niaiii. 

pieviotaly  the  com  of  gotng  up  to  trial,  and  ■  Cic.  in  Ven.  i,  ii )  Plin.  (ajM^  )<t 

the  addidoaat  eipCBM  af  pa/ing  the  irU.  '  Cic  pn  Quiau  I,  it  off.  j,  ia«  14 1 

tutor;    the  fine    might    be    anuded    If  C.  3,  10,  pc. 

■llomng  the  one  putj  fa  oil   apso  tbc  *Cic.  pro  QoiM.  ^t  *>  ^i  ■°>  }*>  (  f" 

other  to  ahow  caulc  befon  ■  judge  w\tf  Reac.  Coo.  S  ia  Veir.  i|  a>  Iji  j  Sott. 

tfec  cauK  thoold  im  be  it/ine^  tad  ^  Dom.  S ;  Cell,  is,  l^,  Ct  14, 1. 
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pose  &  jmUti  was  the  more  proper  audnritjr.     Thii  view  ii  wp-  Judajodpd 
ported  by  Festui,'  wbo  states  an  ariittr  to  be  f»>  Mim  rd  "e^wnwi- 
arhitrimm  hahtt  tt  pettttmttmj  and  if  thb  view  be  correct,  dw  u^ti^tnua- 
distiaction  was  piatj  much  the  tame  as  ia  the  EnriMi  bw,  sup>  dam  Kquitatem. 
posing  a  bariiatcc  to  represeat  the^M^jr,  who  woukfjudge  accord' 
ing  to  the  strict  rules  of  his  profession,  and  k  Isjr  arbitzator,  suck 
as  a  surveyor,  architect,  or  Ac  like,  to  rcprcaent  the  erbittr  of 
the  Roma*  kw,  who  decides  according  to  the  ben  of  liis  jud^ 
[oent  and  discretion.* 

Savigny  is  of  opinkm  that  the  distinctioa  between  i  jiakx  and  The  t^iam  or 
an  arbiter  was,  that  the  fonnec  juJtx  covld  only  be  xikm  front  g^"*  '^^ 
the  aiBtim  or  panel,  whereas  ^c  arUttr  could  he  freely  chosen 
by  the  parties.'  But  inasmuch  as  Ae  eiristence  of  sucb  a 
panel  or  cHum  iof  civil  suits  in  the  earlier  ages  of  the  Rotnaa 
c<HnnioBwealth  may  be  fairly  doubted^  Walter  *  repudiates  this 
theory  principalljr  oe  the  ground  of  ftrtgrim  being  cbosan  as 
jiulUts  in  cases  u  which  a  ptregrintu  was  ooacernedj  because 
such  could  not  be  placed  on  the  panel.' 

There  is  certainly  in  Endand  an  foreign  j«ry  pand  for  jiffies  J''"^  ^'  mcdic- 
dt  medietatt  lingua.  But  this  is  as  little  argument  i^gaiiat  Savigny  |,^li„S]"  "* 
as  that  urged  by  Walter,  for  we  have  no  evidence  of  there  not 
havii^  been  a  foreign  panel  in  Rome,  nor  that  such  cases  were 
not  treated  as  ezceptiona].  Savjpty's  theory  a|^>ears  to  acquire 
additional  force  from  the  fact  of  there  being  a  fr^ttf  pertgrimus  for 
the  especial  cognizance  of  causes  in  which  non-citizMit  w<ere  coi^ 
cemed ;  but  must,  Dotwithstaodiag,  £iH  before  Walter*!,  wbich 
appears  to  be  the  correct  view,  uoagh  AA  ica  the  reasons  Se 
assigns,  since  the  arguments  whereby  be  seelcs  to  combitt  Savigny 
are  easUy  refuuble.  Nevertheless,  he  has  Fcstus  and  As  more 
reasonable  presumption  oa  bis  side,  a^^untt  the  mere  theorixu^  Af 
Savigny.  ' 

In  later  times,  and  certainly  tinder  tbe  empire,  aa  ^hm  j»di-  The  iJbain  in 
«'iMB  was  regularly  framed,  from  wbicfa  ditsc  judges  w«e  to  be  ^"^  '^**' 
taken,  who,  for  the  most  put,  though  not  iavariab^,  were  Chcfeen 
from  among  the  senators,*  though  the  rule  accocdiofg  t»  wfaidi 
the  selection  was  made,  is  wiknOwO. 

We  may  then  assume  that  the  jadUttj  orig^nallyt  were  not 
placed  in  an  album,  but  chosen  by  lot  or  consent*  umwr  ^  dii«c- 
don  of  the  pnetor  in  each  cas^  to  avmd  the  Suspicion  of  coUusion^' 
Care  must^  however,  be  talftsn  BOt  to  cou^und  ctiMinal  wiJi 
civil  process,  the  rule  in  which  appeflrn  to  hav«  4ider«d. 

<  T.  Arbitcf.  ■  !^  dc*  A.  K.  ^  wtt-tO),  4I9, 

'  'Cle.  pn>  Hflr.  ti ;  fro  Rok.  Cotai.  9  i     C43. 

Slut.  Attn.  3V«  4c  n  ftU.  5,  ai  *ft 
ai  4,  141 1  Fcmu  *.  Arbiter  taxu. 
U  Ike  afi  Tab.  ««  &id  ih*  aim  {«dn 
atUterre,  n  OelL  10,  I,  jodkelB  «*!• 
MnTc  pMkla  TU.  ftdkM  aos.  T.  1.  A. 
V.  POD. 
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We  may  safely  astumedut  before  Oetavkui  no  i/Avffl  existed.  If 
we  take  the  analt^  of  criminal  process,  we  find,  that  Caius  Gracchu* 
deprived  the  Senate  of  the  right  o(\xitiBJuiiicti,  and  transferred  it 
to  the  eifuites ;  that  ii^  years  later  Sulla  restored  it  exclusively  to 
the  senate  ;  that  Aurchus  Cotta  introduced  a  law  by  which  they 
were  taken  from  the  three  classes,  Senate,  knights,  and  tribunt 
terarii  as  j|epresentatives  of  the  plebs,  so  that  all  classes  were 
mixed,  but  voted  separately,  and  that  this  state  of  things  was 
maintained  down  to  the  age  of  Cicero.  Senatorum  uma  copioit 
abalait-,  equitum  adaquavtty  tribuni  ararii  eandtmnarunt.^  and 
that  Julius  Caesar  restored  it  to  the  Senate,  but  these  corresponded 
to  jurymen,  not  to  arbitrators,  sitring  to  ascertain  a  matter  of  £Kt. 

It  IB  therefore  most  probable  that  the  choice  was  free,  tiO 
Octaviao  introduced  the  aHam,  but  that  before  then  the  prztor 
took  care-  that  persons  of  sufficient  age,  experience,  and  legal 
attainments  to  deal  with  matters  of  evidence  should  be  chosen ; 
this  he  would  always  control  by  refusing  to  appoint  an  incom- 
petent person. 

The  album  does  not  appear  to  have  been  confined  to  any  pa> 
ocular  class,  age  and  capacity  being  alone  r^aided. 

*  1995- 

The^tfrm  of  an  issue  sent  down  for  trial  varied  according  to 
the  nature  of  the  acrion,  whereof  wc  have  many  in  Gaius,  of 
which  the  following  may  be  taken  as  a  specimen  in  a  matter  of  de- 
posit. The  issue  was  addressed  to  the  individual  selected  to  try  it. 
judtx  esto,  si partt  Auliim  Agtrium  apud Nvmtr'mm  Negidium  mtn- 
sam  argfnUam  dtpesuisUf  eamqut  dolo  mala  Numtrii  NegidU  Auh 
ArtrU  redditam  tun  esse,  quaiiti  ea  ret  erit  tantam  pecuniam  judex 
Numtrium  Ntgidium  Aule  Agtrto  eendtmnatOiSi  lun  pant  ahtohtie.* 

Here  the  issues  of  fact  are : — 

Whether  the  silver  tabic  was  deposited  as  alleged  ; 

Whether  it  was  withheld  by  fraud  or  covin ;  and 

What  its  value  was  if  deposited  as  alleged. 

With  a  direction  to  g^ve  the  plaindiF  judgment  for  the  value,  if 
he  proved  his  case,  or  the  deleiident  if  he  railed  in  so  doing,  but 
be  might  pronounce  a  nan  liquet. 

In  choosing  the  Judexj  the  plaintifi^  first  proposed  some  person 
to  the  defcndcnt,  in  the  terms  of  a  sponsion  or  promise,  ni  ita 
ttMt—ti  aiium pncat—'Hive  turn  precat  ;'■  if  the  defendent  had  no 
objection,  the  judge  was  said  cmvenire^  or  to  suit ;  but  if  not,  he 
declined  by  saym;,  Ejera^  quem  tulistijudicem^  or  Hitnc  nalo,  or,  Neb 
turn  eligtre,*  without  stating  any  reason ;  or  be  might  add  his  reason^ 
such  3A  iniqmtteity  or  timidus  lit.  Having  uldmately  come  to  some 

■CIc  pro  MiL  >|  id  (^liDt.  int.  *;  >Htin.  A.  R.  4,  6,  tl;   ViL  Mu. 

Dto.  CiM,  4],  lit  I  ■  ilidin^wila  of  in-  1, 1  (  P.  de  jnd.  So. 

nUigeiKc!  <  CSc.  de  ont.  1,701  PCs.  Puie(r.  jt, 

*  Gafaa  4t  ^  47-  4  r  '■>  Cw.  11. 
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arrangement,  application  was  made  to  the  pnetor'  to  appcunttbe ' 
person  agreed  upon  in  tbe  simple  form  prater  judUem  arbitrumvf 
pcstula  Mt  det  in  ptrendintun^  which  being  done,  the  issue,  as 
above  described,  having  been  settled,  was  directed  to  such  person 
to  ay,  which  was  done  usually  on  the  following  day. 

§  1996. 

The  rttuptratarts  were  individuals  chosen  to  assess  damages  Thcncupm- 
and  ether  matters  of  fiict ;   as,  for  instance,  against  one  who  torium  ju^. 
nci^r  obeyed  a  citation,  nor  gave  security  1  who  prevented  one  °"™' 
from  so  appearing  by  force,  and  in  innumerable  other  and  like 
cases  set  out  in  the  album  of  the  prsctor,     Gaius  gives  one  of  the 
forms  issued  for  rtcuperataret  by  the  pnetor  in  a  case  in  which  a 
/reedman  has  cited  his  patron,  against  the  provision  of  the  edict  in 
that  behalf.     Recuperatarei  sunta  :  si  parel,  ilium  patranum  ab  ilia  Th«  attribatn 
Hberta  centra  tdictum  illiut  prateris  in  iui  vocatnm  tsst,  rtcutera-  \~2.^' 

'IT  fl  -17'  -Tr  'I'  I  '      ptl^toWi. 

teres  tllum  hbertum  itUpatrma  uiterttum  A,  mtlta  candemnate  :  it 
non  paret  absalviu,*  The  distinction  between  retuptraUrts  and  a 
single  judge,  consisted  in  their  plurality.*  Fcstus  tells  us*  recupera- 
tor were  so  termed,  quad  per  ees  suum  quisque  recuperet,,  hence 
that  they  were  awarded  only  in  cases  rti  persecuttanis ; "  this, 
however,  gives  rise  to  a  difficulty,  viz.,  that  this  recovery  of  the  riiM,utape- 
special  thing  was  a  centumviral  suit ;  this  discrepancy  is  recon-  ^'  Matnni^. 
citable  on  the  ground  that  the  recuperatares  were  called  into 
action  when  the  value  of  the  thing  sought  to  be  recovered  was 
less  than  1,000  asses.^  In  the  provinces  they  are  supposed^  and 
may  have  performed  all  the  functions  of  the  etntumviri  at  Rome. 

This,  then,  was  one  duty  assigned  to  recuperatares ;  the  second  Secondly,  to 
resembled  that  of  En^ish  junmen,  viz.,  to  assess  damages  in  "•^  dinugo. 
actions  of  tort  i*  but  these,  probably,  although  they  bore  the  same 
name,  were  distinct  from   those  recuperatares   first  mentioned ; 
^rc  is  therefore  some  reason  for  supposing  that  the  Romans 
possessed  an  institution  very  nearly  resembling  the  English  jury  Pmiiei 
system  j  and  if  we  look  back  to  the  origin  of  the  English  form,  ^f'J*'' j"™^ 
we  shall  find  a  still  more  striking  resemblance ;  jurymen  were 
originally  termed  testes,  from  the  supposition  of  their  having  a 
personal  knowledge  of  the  facts  they  were  called  upon  to  decide ; 
hence  the  still  existing  law,  that  they  be  taken  ex  carpare  cemitatus. 
This  institution  has  been  entirely  revened,  since  jurymen  are  now 
not  testes^  but  judices  facts,  and  are  even  charged  to  dismiss  from 
their  minds  anythiiw  that  they  may  have  heara  or  know,  and  be 
wholly  guided  by  the  evidence  of  the  witnesses  brought  before 
them.    The  Roman  reeuperateres  in  actions  of  tort,  nay,  also  in 

*  Ck.  pm  Mnnnu,  ii.  *  Sen.  dc  BeneT.  3,  7. 

HTiv.  in  VeiT.  3,  jg.  '  Ck.  in  Vm.  a,  ij  ;  Ur.  4j,  s. 

■Oku 4,  ^46.  'Tk.  Ad.  i,  74{  A.  OtlL  N.  A.  10, 

*  Glial  4,  {  toj.  I  j  SmL  Vnp.  ]  j  liv.  46,  4S. 
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adioaa  m  parttcuimruty  were  not  wihu  Engliih  jtayoum  urnv,  but 
tbM  whkfa  riiqr  tttve  now  became.  A  tnce  of  taeie  ii  found  m 
rSue  old  Gemiatuc  oonstitaciooa  alrea^  aKuM  to,'  is  vAadb,  tbe 
frtytn  and  tebJifftm.  pciiamcti  tba  tante  fiioctiofls  u  an  English 
jiuy.  It  may  be  diM  rtsuptrmtaru  were  ofwn  u*cd  in  all  caM&  io 
which  tbe  quantum  of  damage  was  to  be  ascertained. 
I  dn^of  The  thiid  duty  assigned  to  retuperettres  was  of  an  international 
^^  Inscription  (  cbcy  w«fe  depated  as  ^tnuussartM  to  settle  dific- 
Eences  betw«eo  Rome  aiu  federated  states  ;  or  bctveto  tbe 
subjects  of  both  statet  after  ticaties  h^d  been  ente[«d  into.* 
Where  tho  cnmpbint  comes  from  the  side  i^  todependent  alliwi 
such  reaiptrutorei  were  of  course  sdocted  ej^clusively  from  the 
Roman  senate  and  ^erals,'  and  entered  upon  their  junctions 
without  delay.*  Ut  tn  recuferatariis  juliciis  ....  qmu  refntt 
afprthtrnti^  lintari  judictf  /uirms. 
luj.  We  may,  therefore,  assume  that  there  were  three  dqtcnptions 

of  rtcuftretortiy — the  first  for  civil  suits,  acting  as  tntumviri  for 
cases  less  than  i,ooo  asse«  in  value  i  the  next,  assessors  of  dagj- 
ages  ia  actions  of  tort  i  the  last,  political  coiamisstDn9rs>  for  the 
sccdetneat  c^  diplomatic  differences. 

%  1997- 
ofcbui-  TTio  form  of  chusing  ncuperattrei  was  by  the  presiding  au- 
siopen-  thority  proposing,  and  the  parties  challenging  such  as  did  not  suit 
their  purpose,  a  right  similar  to  that  of  challenging  jurymen  \  but 
which,  to  judge  from  Cicero,  fell  into  dissuctude.'  It  is  probable 
that  thereafter  they  were  simply  assigned  by  Che  prxtor  from  an 
aliumy  according  to  a  certain  rota.  It  is  now  impossible  to  as- 
certain the  class  whence  the  recupiratorei  were  taken ;  but  it  is 
probable  that  those  performing  qentumviral  functions  were  taken 
from  the  higher  class  of  society,  probably  the  Multes^  at  all  events 
in  the  beginning  -y  subsequently  this  was  doubtless  enlarged. 

The  selection  of  assessors  of  damages  probably  foQowed  the 
rule  applicable  to  judifes,  ia  private  matters  not  within  the  cogni- 
zance of  the  centumviral  court ;  and. 

The  recuperatorts  for  settling  diplomadc  differences  were  natu- 
rally taken  from  those  employed  ia  state  business. 

5  »998.   ' 
nou  The  forms  of  procedure  under  the  Iung»an  not  known  ;  not 

"^^  "^  >*  ^""^  *'7'  ndvRntage  gained  by  ^Mculuing  upon  tb^  which 
must,  from  the  nature  of  the  govcrmnent  and  constitution  ol 

'  l^iig,  h.  op.  *IJT.  ifi,42,4j, ». 

■  ietmt  1.  nc)p4TMia  Pltbuc  id  Tim-  *  Plin.  3,  ao. 

OMMcolLiiliD. 39-4)(HnbeUMatn)>ii.  'at.  in  Veir.  »,  ij,  j,  n,  ij,'  59, 

p.  IS?);  )t  it,  hawCTcri  crodcsu  to  ttict  60,  %,  54^  Sav.  Zdnchr.  ic^  jb-t%, 
the  oHjiit  of  itcupentaia  M  thi*  Narce. 
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Rome  as  a  new  sate,  have  been  excedu^ly  timple.   Yet,  nmple 

as  thc^  may  have  been,  it  is  equally  clear  that  they  were  soon 

feimd  madequate  to  meet  the  requirements  of  an  advancing  a^, 

and  rapidly  progressing  civilization ;  for  we  find  the  state  sending 

commissioners  to  Greece,  in  a.u.c.  301,  to  obtain  the  Icnowlcdge 

and  experience  requisite  to  frame  the  code  which  resulted  in  the 

laws  of  the  XII  Tables,  and  the  patricians  immediately  there-  Tht  period  of 

upon  settling  forms  of  actions,  and  rules  of  procedure,  to  cany  ^  ^3*^- 

out  the  new  and  consolidated  system  of  legislation.     We  ouy,  »^drui(^***""' 

moreover,   infer  that   these   forms  of  actions   and  rules  were 

found  deficient,  hence  their  revision  at  a  later  period. 

It  has  been  supposed  that  the  first  set  of  forms  and  rules  were 
surreptitiously  published  in  A.u.c.  441,  by  the  then  sedilitian  scribe, 
Cn.  Flavius,  a^erwards  a  prztor,  firom  the  manuscript  of  Appius 
Claudius,  the  coUector  of  them  ;*  that  a  supplement  containing 
forms  was  subsequently  introduced  by  GClius,  about  a.u.c.  553  ; 
and  that  thenceforth  no  attempt  was  made  to  conceal  such  for- 
mular  process. 

Let  us  nu^  narrowly  examine  this  point.  In  the  first  phu;e, 
the  law  havmg  been  collected,  consolidated,  amended,  system- 
atized, and  settled,  by  the  Decemviri — for  we  should  be  in  error 
if  we  supposed  that  entirely  new  code,  strange  to  the  country, 
had  been  imported — forms  of  acdon,  and  general  rules,  in  short, 
a  procedure  act,  was  neccssaiy  to  render  operative  the  new  law, 
which  was  by  no  means  detailed,  the  more  so  as  the  barbaric  sim- 
plicity, and  admitted  confusion,  inherent  in  former  procedings,  had 
formed  no  sound  basts  for  the  new  state  of  things. 

These  forms,  then,  being  drawn  up  and  adopted  by  those  who 
practised  the  law,  it  is  natural  to  suppose  that  a  system  so  intirely 
new,  should  appear  to  the  generali^  of  the  unskilled  pjublic  ex- 
cedingly  involved,  mysterious,  and  incomprehensible  ;  the  law 
being,  too,  intirely  in  the  hands  of  the  patricians,  which  we  may 
take  to  be  the  only  educated  class,  it  was  out  of  the  question  that 
the  plebeians  should  think  of  meddling  with  such  matters.  They 
had,  moreover,  no  inducement  to  do  so,  as  their  patrons,  whose 
interest  was  identical  with  their  own,  managed  this  business,  as 
Car  as  we  are  now  informed,  with  judgment  and  ability.  The 
laws  of  the  XII  Tables  were  placarded  all  over  Rome,  on  brazen 
tablets,  and  remained  there  till  the  third,*  nor  did  they  disappear 
until  between  that  and  the  sixth  centuty  of  our  era,  which  makes 
it  the  more  surprising  that  we  should  possess  nathins  beyond 
rare  fragmental  portions  of  them.*  These  forms  and  rules  were, 
however,  not  placarded :  hence,  probably,  arose  the  report  that 
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die  {Mtricouu  Itept  thtm  wciet,  lest  the  plebetam  should  inrsuie 
thur  prerogative  and  hereupon  tome  dnsocratic  jealousjr  might 
h&ve  arisen ;  and  although  a  certaiiT  amount  of  duinclinatioa  to 
iustnict  penoDt  not  bdongtng  to  their  own  clan,  in  the  science 
of  law,  may  have  ociatcd,  because  in  this  consisted  a  great  part  of 
the  patjician  power,  it  is,  neverthdess,  absurd  to  suppose  that 
^ms  could  he  kept  secret  which  were  daily  used  in  open  coart, 
in  the  pret«Bce  of  the  parties,  of  the  wicneaMS,  and.  of  the'  gesmii 
public. 

Nevcithcleas^  that  the  practice  of  the  law  was  still  ccrafined  » 
the  same  classi  is  clear,  because  in  hi  later  times  we  find  the  paCri- 
oians  ncdusivcly  occupied  with  legal  business  as  dieretofore ;  and  it 
was  not  till  a  very  late  period  of  Roman  hbtoty  that  all  dasxs 
piacci*ed  the  legal  profession,  not  indeed,  until  tt  had  become  a 
mercenary  promnon,  and  the  clients,  inttea^of  ap^ying  to  their 
legal  patrons  tor  the  conduct  of  their  a^rs,  sought  the  advice  of 
those  CMSt  notorious  far  Ic^  ability. 

Under  the  Byzantine  empire,  the  decadence  of  the  ]eg^  pro- 
fi»sion  appears  to  have  reached  its  bathos,  the  practice  to  have 
declined  into  the  hands  of  freedmen,  and  its  prctt^  to  hare 
vamriicd  to  the  extent  of  its  being  considered  as  an  unwocthy 
occupation  fer  a  person  of  noUe  lineage. 

The  effect  of  this  prt^ress  in  Iwal  practice  on  modem  EurapC} 
is  developed  in  a  former  put  of  this  worlc* 

These  latter  forms  of  procedure  are  those  iriiich  we  meet  wtth 
in  the  fifth  and  sixth  centuries  bom  the  buildii^  of  the  dtjf ;  and 
although  the  notices  even  of  these  are  sparing^  we  may,  neverthe- 
kes,  fonft  some  general  conception  of  them  from  the  Elusions 
to  be  met  with  is  difierent  auiMrs. 

IVIany  authors  state  the  Ugh  attiinet  to  have  been  five  in 
number,  that  pir  sacrairuHtum — per  jitdieii  pottulelionem~-ptr  <mk 
tHiiitmem — ptr  rnanm  injectUium — tl  p*r  pigmorii  capiuMm i^ ,iai 
these  it  is  proposed,  in  the  first  uisiance,.  to  notice  in  their 
order. 

TWae  is  some  difficulty  in  not  supposing  at  tho  £rst  ^ance 
that  dx  second,  third,  and  fourth,  at  least,  xc  not  steps  in  the  pro- 
cedings  of  the  brst;  and  were  it  not  for  the  direct  tcstimom 
of  Guus^  nost  legal  aoti(]iiariaBS  would  prebaUy  adhere  to  this 


Secraatnti  attta  gtneraUs  tral^  and  apphtd  to  causes  of  af^on, 
for  which  no  particidar  remedy  was  assigned  ;  Gaius  tells  us  that 
there  was  a  certain  danger  in  it,  on  account  of  the  risi]ue  of  false 
testimony,  as  Savigny  reads  the  passi^,  and  contruts  k  widt  the 


'  4  9«b  !"■<*■  •G»iut4,i  j; 
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iimget  iiatived  in  the  aetit  tr*ditM  p«amia  of  Ms  own  time,  in 
which  the  defemleiit  nint  a  risque  by  nshjy  denying  his  Ikhility, 
and  the  plaindff  by  not  suing,  because  4n  the  c»e  of  the  actio 
tacramtntiy  the  terarium  claioned  the  amount  of  the  pcnA  sum  of 
the  lacramentum  ^  but  in  thu  of  the  actin  per  spanfimifm,  the  suc- 
ccssftd  par^. 

The'  penal  sum  of  the  tctia  sacremtenti  was  duplex;  the  first  Sunuibovc 
applying  t»  sunw  daimed  above,  and  the  other  to  those  under  "j"^^ 
i-flOQ  asses. 

When  the  amount  of  the  sum  clamed  amounted  to  i,ocx)  asses, 
or  250  sesterces,  the  penally  was  fixed  at  500  asses,  or  125 
sesterces — namely,  at  half  of  the  subject  matter  of  the  acttoo. 

When  the  amount  claimed  was  below  this  sum,  the  penalty 
was  &ccd  at.50  asses,  or  1 2^  sesterces. 

But  in  questiwis  of  dispute  as  to  the  state  of  liberty  or  servi- 
tude of  an  individual,  the  hmer  penalty  was  sdways  adopted, 
because  it  was  considered  un£uT  to  impose  the  higher  toiramentum 
on  the  aiiertor  lihertatts;  this  was  based  on  the  principle  of 
£ivoring  liberty, /awwH  cousa^  and  as  an  inducement  to  persons  to 
become  adsertores^  by  not  imposing  too  heavy  a  satiidath  on 
them.  Unfortunately  the  rest  of  this  passage,  probably  contain- 
ing the  sequel  and  mduding  the  commencement  of  tnat  which 
treats  of  the  second  species  of  action,  is  partly  illegible  and  partly 
missing  in  the  ancient  Veronese  MS.  of  Gaius>,  so  that  we  are 
]e&  considecably  in  the  dark  respecting  these  two  points. 

FioDi  other  authors  it,  however,  appears  that  the  plaintiff  cidled  Form  of  the 
upon  the  defendent,  both  pardes  being  in  court,— ^m»»A  U  in  ^""*"'"" 
JKTi  campieif  ftstu^  anat  lies  audtr  P*  Towhich  heTepUed  in  the 
negftdve.  Whereupon  the  pnctor  said, — ^anie  negate  saera~ 
mente  f  iwr/M,  wheret^  was  meant  the  diallenge  to  the  defendent 
to  support  his  assertion  by  promising  to  pay  a  certain  sum  of 
auaney  if  it  were  not  so,  in  ihe  following  form : — ^ande  itegas. 
It  sacrMBUHta  qmnauegSMario  frevtn :  pendant  It  daiurum  quin- 
gtitiu  si  audtr  sis-f  by  which  is  meant,  **  if  I  prove  you  to  be  the 
author  ftr  possesaor,"  to  which  die  other  relied, — Sptndte  quitt~ 
geaitt,  ti  aMctar  item.  The  matter  then  proceded  ^  way  of 
res^ulation, — Tu  vtn  tpondeimt  idem  tu  simf  Reply, — Et  *gt 
pitgue  spandea. 

lit  oa  fix  cdntrary,  ^e  (kfendent  affirmed  himself  to  be  the 
aneter,  the  actbm  prx>ceded  thus, — ^uende  aiiy  tuque  Htgas^  ie 
tmctaf.em  «u,  Jumt  iamiium  {Jimdmn)  ex  jure  quiritium  meum  *sse 

'  Oneof  thclcamedcdiuininito, — Fo-  diccbitui,  dctcriptio  j  dcniquc  illiui  udcuU, 

FoUom  quod  luDc  olim  «ci|ricbit  papoam.  In  i|ua  eonilicdonei  ioddlen  Galiu  noKcr 

dcperdicum  ««c  ciuinalt  dc  qtu  n  Tldendi  eiponiit,  pan  prior;   pouiriorem  ciblbet. 

cXiiaifiKkb  Cnjiu Iblii ugoiDenniiii  tilplei  Page  cur.  Ed.Oaach.nLactu11.1l36. 
mi£i  home  pemiadeai  tiacBnu  de  acia-  ■  Cic.  pro  Cce.  19;  Vxl.  Prob.  hi  ilbcOo 
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010.  The  pnetor  then  called  upon  the  defendent  to  say  whether 
he  traversed  this,  and  if  so,  the  defimdent  replied, — El  tge  eundtm 
hominim  {fundum)  mtum  eat  aia  ex  jure  qutritium  ted  tumu  tu 
diets  qua  causa  vindicaveris.  Security  for  the  non-detcriaratian 
of  the  property,  pendente  lite,  was  then  demanded  from  the  pos- 
sessor,' which,  if  ne  refused  to  give,  the  possession  was  transflErred 
to  the  plaintilF,  who,  on  his  part,  was  required  to  give  security  in 
lilce  nunner  {  but  if  both  declined,  the  defendent  retained  bis 
possession,  because  in  pari  causa  melior  est  conditio  possidentis. 
The  cause  then  proceded. 

%  2000. 
Of  the  actie  per  postuiationm  judtcis  little  beyond  the  name 
can  be  ascertained  with  any  degree  of  certainty.  It,  however, 
undoubtedly  consisted  in  the  parties  determining,  in  the  presence 
of  the  presiding  magistrate,  the  issue  to  be  tried,  and  then  demand- 
ing a  judex  or  arbiter,  to  whose  judgment  they  bound  themselves 
to  submit.  They  were  under  the  necessity,  moreover,  of  accu- 
rately reducing  the  issue  to  a  known  form.  This  mode  of  trial 
had  a  certain  elasticity,  and  could,  in  many  cases,  be  adopted  in 
the  stead  of  the  legis  actio  sacramente.* 

§    2001. 

The  condictio  derived  its  name  from  the  notice  given  to  appear 
before  the  prsetor  and  cendicere,  agree,  to  the  nomination  of  t  judex 
on  a  certain  day,  nam  actor  adversaria  denuntiabat,  ut  ad  judieem 
capiendum  dit  xxx  adesset,*  Gaius  thereupon  observes  that  the 
term  has,  io  modem  parlance,  acquired  another  signification.  The 
Lex  Silia  introduced  this  new  legis  actio,  for  cases  in  which  the  ques- 
tion  of  a  dare  of  a  certain  thing  was  in  issue.  The  object  of  it 
is  sufficiently  clear,  from  the  &cC  of  its  bemg  confined  to  actions 
of  debt,  where  a  certa  pecunta  was  sought  to  be  recovered  ;  ^ 
forms  then  in  use,  per  sacramentum  and  judids  postulationem,  being 
found  to  be  too  cumbersome  for  the  recovery  of  simple  contract 
debts,  hence  the  introduction  of  this  law,  the  practical  efiect  of 
which  was,  to  enable  the  plaintiff,  by  a  simple  dentineiatio  before 
the  pnetor,*  to  compel]  the  defendent  to  agree  to  the  appointment 
ofajudex  within  thirty  days. 

This  principle  of  aaectmg  a  peculiar  species  of  action  to  con- 
tracts, was  subsequently  extended  by  Ae  Lex  Calpumia,  A.u.c. 
604  to  the  dare  of  all  determinate  objects,  termed  res  certa;*  hut 
where  it  was  a  question  of  a  facere,  then  these  actions  did  not 
apply,  and  the  cJder  actions,  sacramentum  and  postulatio  judicit^ 
must  be  used. 

■PiuluiR.  S.  1, 11,^  ti  Cic.  in  Vcrr.  > Gaiiu  4,  %  ig,  19)  Walter  Go.  d. 
I,  4J,  ad  quoD  Jk.  MeunlDt.  R,  R.  %  67),  a.  }}. 
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$  aoos. 

The  fourth  Ugh  ettu  was  the  mumu  tnjtctidy  which  is  thus  Lepi  actio  pci 
described  b^  Gaius,^  the  only  authority  we  have  on  the  matter,  toMia  injcc- 
*'  At  a  later  period,"  says  that  author,  *'  for  certain  reasons,  cer-  ^■""■ 
tain  laws  allowed  the  imposition  of  hands,  or  arrest,  termed  manus 
injtctw  pro  judicata^  as  against  certain  persons,"  and  in  certain  Pn  judiaiio. 
instances ;  thus  the  Ltx  Publilia  lay  aninst  him  for  whom  a 
surety,  iponier,  had  paid,  in  cases  where  uic  principal  debtor  had 
not  repaid,  within  six  months,  the  sum  advanced  by  his  surety. 
In  like  manner,  the  Lex  Furia  di  tpcmu  lay  against  him  who 
had  exacted  more  than  a  virile  portion ;  lastly,  he  tells  us  *<  that 
many  other  laws  admitted  this  action  in  a  multiplicity  of  cases." 

"  There  were,  moreover,  other  laws  which  allowed  of  the  mamu  Pun. 
injeclio  pura^  as  distinguished  from  the  frt  judUate,  such  as  the 
Ltx  Furia  *  testairuHtaria,  which  lay  against  him  who  had  received 
more  than  i,ooo  asses,  Ugatomm  ntmine  or 'mertij  causa^  if  not 
specially  exempted  irom  the  operation  of  that  law  in  so  doing. 
The  manus  injtctit  also  lay  against  usurers  for  the  return  of 
usurious  interest,  in  virtue  of  tne  Lex  Marcia.  By  these  laws, 
and  others  resembling  them,  it  was  competent  to  remove  this 
sequestradon  or  distress  by  legal  process,  because  the  plaintiff  in 
this  action  did  not  add  the  expression  pre  judicatg, '  as  of  judg- 
ment,' but  mentioned  the  cause  of  action,  saying,— Oi /om  rem 
ego  tibi  manum  injicia,  whereas,  in  casts  Pro  jitdicatey  he  said, — Oi 
earn  rem  ego  tibi  pro  judicato  manum  injido. 

"  At  a  later  period,  another  law  (the  name  of  which  is  lost),* 
allowed  the  reus  in  all  cases,  except  in  those  pro  judicatOf—oi 
judgment  of  debts,  and  where  money  has  been  paid  for  another, — 
depenium,  to  relieve  himself  from  the  manui  injteth-,  arrest,  and  try 
the  cause,  hence,  thereafter,  the  judgment  debtor,  oi  judicatus^  and 
be  on  whose  behalf  a  sum  of  money  had  been  paid,  might  give 
\aA*{yindex)i  but  in  default  thereof,  must  submit  to  be  taken 
borne  by  the  creditor,  which  we  are  informed  was  always  ob- 
served, so  long  as  the  legis  aetiones  were  in  use.  Hence,"  con- 
tinues Gaius,  "  in  our  age,  the  defcndent,  in  cases  of  judieatum 
or  depenium,  is  compellable  to  giye  securi^  for  the  payment  of 
such  judgment  debt." 

The  proceding  under  this  form  of  action,  therefore,  appears  to  i 
be  this :  in  cases  of  simple  contract  debts,  where  the  surety  had 
been  adjudged  to  pay  a  sum  of  money  for  a  principal  debtor  for 
whom  he  bad  become  security,  he  could  after  the  expiry  of  six 


■G<uut4,^ii.  '  ViTii,  Valcii,    Villu,    Vdleia,     in 

*  Hen  Giiu  u/a,  ncc  me  pnettril,  in  HincUu  lewb  Vilgii,  [SiTigay,  AquUii. 
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months  seize  the  debtor  wherever  he  faund  him,  and  of  his  own 
might  detain  his  person  .until  he  satisfied  the  debt;  and  this 
power  of  arrest  was  extended  by  pardcukr  laws  to  other  cases. 

But  where  the  ^ebt  was  not  of  judgment,  the  defendent  had  the 
power  -of  iq>peBling  to  the  court ;  in  this  fatter  case,  then,  it  was 
nothing  more  dian  a  mode  of  compelling  the  adversary  to  come 
into  cotKt,  or  to  submit  to  remain  in  arrest. 
Kigfatsfamtt        Tbis  was,  doubttess,  the  hardship  complained  of  by  the  plc- 
cottiiibined  of     beians,  that  they  were-aricsted  in  asammaiyTvayby  theircrcditon, 
bftbepinbdiM.  jijjj  jj^pj  jjj  dura«ce  without  an  adequate  reniedyj  when,  there- 
fore, we  read  of  the  people  demanding  tiniaj  tabnlas,  it  has  pro- 
bably allusian  to  this  state  of  the  law,  which  they  requited  should 
be  modHied,  as  ft  appears  to  have  been  from  time  to  time ;  some, 
however,  suppose  that  by  the  nwm  tabuhe  was   meant  the  re- 
mission of  i^r  debts ;  doubtless,  the  Jaw  of  the  Twdve  Tables 
permitted  the  penons  to  arrested  1^  didr  debtors  to  be  pret^ 
severely  handled.' 

On  the  fiubstittition  of  Ae  Airmukr  process  for  the  Itgit 
Mtknes,  the  arrest  seems  to  have  been  abolished,  and  (nil  or 
security  substituted  for  it ;  never^less,  we  must  necenarfly  sup- 
pose, diat  if  this  ba3  or  socurity  was  not  forthcoming,  the  debtor 
could  be  imprisoned,  unless  he  became  a  bankrupt  or  insolvent, 
and  surrendered  to  his  creditor,  in  utis&ction  of  his  daim,  all  or 
suScioit  at  least  of  his  property,  to  satisfy  tlte  demand  against 
him. 

§  2003. 

ntoorii  ciqitio.        The  ififth  sort  of  Itgit  attin  was  the  fignorit  capth^  which 
Gaius  informs  us  was  founded  in  some  cases  on  custom,  in  others 

MiliiuM.  on  faw."    By  custom  its  ori|^  is  military,  it  being  permitted  to  a 

soldier,  pigjfm  zaprrty  on  account  of  his  stipend,  or  at  miUtari-,  ■Of 
that  which  was  distributed,  if  it  were  not  paid  to  him  ;  the  like 
extended  to  his  horse-money,  at  t^utitrty  being  his  allowance  for 
the  purchase  of  a  horse ;  and  m  like  manner  to  his  fbrrage,  m 
htrdtutiiy  or  cotn-money,  the  sum  allowed  him  for  purchasing 
bariey  fer  his  horse,  both  of  which  be  might  attach  for  the 
respective  purposes. 

Upiu.  The  pigrarii  captie  ex  legi  was,  however,  different,  and  is 

founded  on  the  Twelve  Tables.  It  lies  against  him  who  has  pur- 
chased a  sacrificial  vtcdm  and  not  paid  for  it :  likewise  against  him 
who  has  not  paid  the  Inrefbrabcast  of  burden  which  the  owner  has 
kt  to  hire,  with  the  view  to  expending  the  money  rccnved  there- 
from in  d^rttty  i.f.,  in  sacrifices.  Another  law,  the  name  of  which 
is  illegible,  allows  this  remedy  to  fanners  of  the  public  revenue, 
publiiani,  against  those  who  were  in  any  way  in  arrere  of  taxes. 
In  all  these  cases  the  pignui  must  be  attached  by  a  certain 

'  ^  1418,  h.  ep.  'Guu^,  ^  of. 
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frmmla  to  render  it  o<  legal  effect  i.  *'  whence,'*  a^  GainSt  "  the 
Biajoritjr  of  juriaia  consider  dita  to  W  %  U^  attia ;  an  the  other 
h»ad,  it  is  deflEctive  in  a  material  incident  of  the  kgit  actie — vis., 
that  it  is  not  done  in  the  presence  of  the  prztoc,  and  usually  even 
ta  the  absence  of  the  advcfBoiy,  and  maf  be-  done  oa  a  dtvi 
M^aiius;"  whereas  all  the  other  actions  must  be  brought  on  a 
MtsfaUufy  in  the  presence  erf  the  adversary  and  befepe  the  pncCor. 
Sone  of  these  ebjectioa*  app^  equally  to  9:^\j  to  die  manm 
i^ttia,  especioUy  to  tkitpnjtuiiaitn,^ 

Thus  much  has  beat  premised,  with  respect  to.  tbc  Ugit  aciUKtt,  Tbc  decUne 
because  wnboot  a  knowledge  of  them,  much  becomes  obscure  ofthcie^ 
under  the  later  system  which  otherwise  would  not  be  so^  and  "'""'^ 
because  allusions  are  frequently  made  by  historians  asd  jurists,  to 
forms  then  obsolete^    This  antiquarian,  lav  was^  howCver,  pEo- 
babhr  as  JanuHar  Bo  the  l^d  profession  of  that  day  as  to  our 
modem  lawyers,  is  the  action  fw  minui,  or  the  doctrine  of  fines 
and  Kcovenes,  or  the  still  more  lecently  abolished  but  de^nt 
fictioa  hy  which  the  titk  to  real  property  was  brouebt  within  the 
cognizance  of  a.  common  Iww  court,  by  the  interposition  of  those 
imaginsuy  plaintifis  and  delendeats,  Jolui  Doc  and  Richard  Roe. 

Had  It  not  been  for  the  valuable  discovery  of  the  Institutes  of 
Gaius,  we  should  know  littk  indeed  nspectiag  the  lav  anterior 
to  the  formular  process  matter;  and  we  are  informed  by  that 
author,  that  the  current  Itgii  actianes  were  so  called,  because  they 
were  established  by  particular  laws,  it  not  having  been  formerly 
the  custom  of  the  prxtors  to  introduce  new  forms  of  actions  by 
their  edicts.  It  is  curious  to  observe  the  parallel  of  Rome  and  of 
Great  Britain :  these  actions  of  law  may  be  compared  to  our 
original  writs,  the  first  departure  from  which  was  introduced 
by  actions  on  the  case,  and  which  have  subsequently  been  modi- 
6ed  by  lenslative  enactments,  and  in  modem  times  more  espe- 
cially by  tne  r^julx  generales,  under  2  Wm.  4,  39 ;  and  lastly, 
by  ujc  Common  Law  Procedure  Act,  15  and  16  Vic,  c.  76, 
and  the  County  Court  Acts,  and  which  are  threatened  by  a 
stiU  further  and  more  vital  alteration  of  principle  by  the  tendency 
to  fiise  law  with  equity,  as  has  already  been  done  in  the  United 
States  of  America. 

On  account  of  the  law  having  been  settled  by  the  XII  Tables^ 
and  other  special  enactments,  it  was  necessary  to  adhere  strictly 
to  the  words  of  those  laws,  any  departure  firom  which  rendered 
the  pleadii^  bad,  and  subjected  the  plaintiff  to  lose  his  cause 
on  demurrer ;  Gaius*  gives  an  example  of  this  in  an  action  laid 
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for  damue  done  to  vines  ipecifically  i  but  the  words  of  ^e 
XII  Taues  being,  in  general  tenns,  dt  arbmtui^  and  not  tU 
vitilus  iiceisu,  the  plaintiff  could  not  succede  ;'  hence  it  appean 
that  the  same  rule  applied  as  with  us,  Baron  Parke  having  cor- 
rectly laid  it  down  as  law,  that  where  a  particular  form  of  plead- 
ing, enacted  by  statute,  is  not  exactly  followed,  if  such  form  be 
bad  at  common  law,  and  only  valid  by  statute,  it  is  bad  if  the 
statute  be  not  exactly  followed,  because  it  can  not  be  said  ta 
be  good  by  statute,  and  is  bad  at  common  law ;  this,  until  the  last 
enactment,  which  remdies  the  difficulty  in  express  terms,  doubt- 
less on  account  of  this  very  decision,  was  law.  In  pleadings,  too, 
it  is  usual  to  follow  the  exact  words  of  the  statute,  in  order  to 
avoid  this  inconvenience.  Subsequently  the  common  law,  which 
had  been  reduced  to  the  form  of  statute  in  the  XII  Tables,  and 
which  is  by  its  veiy  origin  more  elastic,  grew  up  again  out  of  the 
daily  business  of  life,  and  then  the  old  procedure  or  actions  were 
found  inadequate  and  inapplicable  to  this  customary  law ;  where- 
upon new  forms  of  procedure  were  introduced,  ^ai&f  by  special 
laws,  but  more  generally  by  the  pnetor. 

For  certain  purposes,  the  legis  actio  was  retained — namely,  in 
actiones  ret  vittdicatUnis  and  dt  damna  inficto  before  the  Centum- 
viral  Court ;  but  as  it  became  a  part  of  the  new  procedure  by 
adoption,  it  will  be  more  convenient  to  treat  it  under  that  head. 

'  Omne  nujni  I«  m  eondact  mbn,  wm  not  then  ■  wunn,  (t  Uut  of  tlut  tgc. 
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§   2005. 

We  now  come  to  the  Kcond  period. 

The  del«ct  found  in  the  ancient  Ugii  actianes  was  the  excessive  Senugeocj  of 
■tringency  with  which  an  adherence  to  the  letter  of  the  law  was  ^^  legitac- 
inlbrced,  in  consequence  of  which  many  cases  went  off  upon  the  cSmJ'^"*'' 
pleading;!,  instead  of  being  tried  on  the  merits ;  they  had,  how- 
ever, done  good  service^  and  produced  great  benefit  by  settling 
die  law  and  developing  it  philosophically  to  an   extraordinary 
degree,  and  with  this  substructure,  it  was   possible  to  remedy 
the  evfls  which  existed,  and  to  build  up  a  new  system  on  prin- 
cii^es  received  as  correct  and  logical,  which,  without  this  founda- 
tion, would  have  been  as  Impossible,  as  to  have  introduced  the 
15  and  16  Vic,  cap.  76,  without  a  well  digested  system  of  plead- 
ingas  a  basis. 

The  improved  state  of  society,  too,  daily  gave  rise  to  many  new 
<]uestions  of  right,  and  the  increase  of  business  reqaired  that  the 
fbrm^  part  of  the  suit  should  be  curtailed,  which  we  shall  see  was 
effected  by  the  introduction  of  set  formulae  and  fictions. 

Under  the  old  system,  too,  the  presiding  magistrate  was  not  lonffideDt 
allowed  sufficient  discretion*  in  settling  the  issue  to  be  tried,  so  that  t's'>t  ofincn- 
the  parties  often  came  to  trial  with  clumsy  issnes  and  non-issuable  ^^^  ti\ovti 
pleadings.    To  remedy  these  delects,  the  Lex  /Eiutia  was  passed,  tnic 
of  the  date  of  which  there  is  no  trace,  but  which  in  effect  substi- 
tuted the  so-called  formular  process  for  the  legis  actianet.   It  would,  Fonauhr  pro- 
however,  be  an  error  to  suppose  that  the  old  forms  were  wholly  **"  incmtucei 
and  intirely  swept  away,  igti  new  ones  substinited  in  their  [dace  ; 

■  Cum  4)  Ho  t  A-  Q*'''  N-  ^-  >'»  >°- 
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such  was  not  the  case,  the  new  forms  were  engnited  upon  the 

old  ones,  which  were  settled,  and  shortened  by  feigning  much  to 

have  been  done  which,  in  &ct,  was  not  done  ;  they  were,  in  fact, 

rather  superseded  by  a  hew  edition  than  by  a  new  work.     Alter 

the  Lex  Mbutia^  Julius  Cssar  passed  a  law  of  the  same  nature, 

Lh  JEbaAi      and  to  which  the  Ltx  Julia  Pnvatorum  of  Augustus  appears  to 

*K?)M^  J"^!'  have  been  a  supplement.     The  Lex  Mbutia^  with  these  two  Lejet 

ictiona  eo    ^  J>*li''t  achieved  the  total  extinction  of  the  aetionis  legis  eo  nomine^ 

nomine.  with  tjie  one  suigle  exception  of  the  Ccntumviral  Court,  in  which 

they  were  retained  in  actiones  rei  tiindUathnis  and  damitt  ttifectiy 

why,  and  with  what  object,  does  not  so  dearly  appear.' 

§  2006. 
Tlw  eoBB-  Before  any  steps  were  taken  in  an  action,  we  learn  from  the 

aftemmd  be-  testimony  of  Cicero  and  Livy,*  that  it  was  customary,  at  least  to 
fore  udoa.  endeavour  to  adjust  the  difference  in  a  private  manner  by  what 
was  termed  a  ampasitU^  in  which  the  friends  of  both  liti^ints  took 
part,  and  were  called  ditceptatarts  doraeititi ;  if  the  gooaoffices  of  ' 
these  &ited,  there  was  no  remedy  but  by  an  appeal  to  Jaw,  and  all 
actions  began,  as  now  in  En^and,  with  a  summons,  termed  in  jus 
vaeatia. 

§  2007. 
tnjiHTatMio,  xiiij  iu  Jut  vBcattt  was  not  by  official,  but  by  the  simple 
orinmmimi.  authority  Of  the  plaintiff,  as  it  now  is  in  England,  when  pro- 
cedings  are  commenced  in  the  superior  couns.*  The  service, 
we  must  infer,  required  to  be  personal,  from  its  being  verbal,  as 
well  as  on  account  of  its  form,  in  jus  eamus — in  jus  vent — stquert 
ad  tribunal — in  jus  ambula.  As  it  was  natural  that  defendents 
should  often  decline  to  comply  with  this  polite  invitation,  it  was 
necessary  to  have  means  of  compelling  a  dependent  to  appear :  this 
was  done  by  the  plaintiff  calling  the  bystanders  to  witness,  with 
the  words.  Licet  anteitari ;  and  on  their  answering  in  the  affirma- 
tive, touching  their  ears  in  witness  thereof,  and  adding  the  word, 
Mantnta.*  Horace  alludes  to  this  custom  in  the  &mous  ode  in 
which  he  describes  his  persecution  by  a  bore.' 

Casu  venit  ihvius  illi 

Adversarius  et.     ^0  tu  turpissime  magna 
Exclamat  voce',   et  "Licet  antestari."     Egt  vera 
Oppono  auricubm."     Rapit  in  jus ;  darner  uirinqt 
Undipie  cmcitrtus. 

>  dnt  ^  §  3i>  9Si  A.  Cell.  N.  A.  *Jiut.   Lipnui  giucdc.  per   vpA.   xi, 

16,   10;    Oc.    pro  Cbc.  3)  I    DecL  pni  dncribci  a  Kulptured  head  with  nmc  one 

domosoj  S     ih.op.  touduni  the    eai,   vhh    the   iucilplioii 

■  Pn>  P.  ttoinco,  5  ct  It  t  HkL  4,  9.     *  irMBHONEYE. 

*  la  du  tdfenor  court  tne  nminoiu  n  *  Senn.  i,  g,  74. 
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The  case  in  which  Horace  represents  himself  as  called  upon  to 
witness  the  arrest  of  a  defendcnt  was  a  eaiMt  vajatatj  or  one  in 
which  the  reus  had  put  in  bail  for  his  appearance ;  on  de&ttlt, 
tberefbre,  hia  bail  would  have  become  liable ;  Horace,  accordin^y, 
becomes  a  witness  to  his  refusal  to  go  into  court  when  required, 
having  in  a  former  part  of  the  ode  refused  to  support  him  in  court — 

.  Inttream  ti 
Jut  valeo  itare  aut  unit  eiviiia  jura. 

The  having  thus  obtained  a  witness,  intitlcd  the  plaintilF  to 
drag  the  defendent  into  court  as  he  best  might,  and  this  is  in  ac- 
cordance with  the  law  of  the  Twelve  Tables,'  li  in  jus  vocat  Liwofthe 
atijut  eat,  ni  it  anteslamins-,  igitur  em  capita,  si  eahiitur  ptdtm  ve  '^31'^'°*  . 
s fruit  maaifm  tnda  jacita,  «'  morbus  avitas  ve  vitium  exit  qui  in  J^^Jdo^J;^ 
jus  vacabit  jumentum  data,  si  ntiet  areeram  ne  stemito.* 

A  certain  class  of  persons  might  be  arrested  and  carried  before  V^agaaMt  m 
the  pnctor  without  this  formality,  who  were,  nevertheless,  not  [12^1^ 
criminals ;  these  were  those  so  termed  ignominious  or  infamous,  „„^ 
irneminini  or  infames-,  who  were  therefore  Inttstabilet,  hence 
Plautus.* 

Ph.  Ambula  in  jut.    Th.  Nan  ea.    Ph.  Licet  te  intesiari  i 

Ph.  Jupiter  te  male  perdal :  intesutus  vivita. 

CoKC.  Jt  ego  quern  lictfy  te.     Ph.  Adceit  hue.     Th.  Servom 

aatestari,  vide. 
CitRC.  Mem  ut  scias  me  liierum  esse.    Th.  Ergo  ambula  in  jus. 

Hem  tihi. 
Cu&c.  O   Gves,   Ovesf    Th.     ^u!d   clamatf    Ph.    ^id 

istum  tibi  tactlo  est. 
Th.  ^ia  mibi  libitum  est. 

And  again  Plautus  :* 

^  Nunne  antestaris 

Tuan,  ego  causa  carnufex 

^ai^uam  mortali  libero  aureis  alteram  ? 

Hence,  it  would  rather  appear  that  those  infaaus  /aeti,  as  well 
as  jurifi  could  be  summarily  draped  off  and  compelled  to  give 
security  for  their  appearance.  Fures,  Raptores,  and  the  like,  and, 
indeed,  all  accused  of  positive  crimes,  could  undoubtedly,  as  they 
can  in  England,  be  apprehended  by  any  passer  bv,  and  taken  before 
the  competent  authority,  in  the  name  of  the  public  security. 

At  a  later  period  of  Roman  history  the  severi^  of  the  law  SabwmiaK 
of  the  XII  Tables,. r^ulating  the  voealia  in  jus,  was  modified,  modi&cM»ii  of 
and  it  became  necessary  to  obtuo  the  Prxtor's  leave'  previously  to  jJ^^fSfia' 

TMn. 

'C3c.  de  L.  L.  I,  4i  A.  Cell.  N.  A.         'Core.  s.  >,»3. 
lO,  I.  '  In  Pen.  U  9,  10. 

*  GotbolT.  li)  Tab.  fra|.  Ub.  7,  ].  *  Oiim  4,  ^  ill. 
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sununoniqg  a  certain  dass  of  pergoBs.    Tfatae  wore  isatrons,' 

imptiberes,  giHsi  because  thc^  were  undtr  the  control  of  otben.* 

Clients  and  children  could  not  summon  tbeir  patrons  and  parcots 

without  permission  previously  obtained,*  under  a  penalty  of  6Sty 

aurn.* 

KIgbt  of aomi-        It  was  also  provided  tliat  no  one  should  be  ibfcibly  dogged 

S'nfii't^'      from  his  house — quoti  ttia  euiqut  damus  ohpenatium  retigtmem  tutiiti- 

mum  dtbtret  tsse  refugium ;  or,  in  English,  "  every  man's  house  is 

his  castle,"*  which  did  not,  however,  apply  to  vineyardi,  despite 

md   Priapus,   nor  public   houses  or   places,   such  as   baths  or 

theatres.* 

Kcq^m  faouw.        If,  however,  a  defiuident  **  kept  house,"  or  "  kept  out  of  the 

way,"  to  avoid  the  process  of  the  court,  either  a  lUnundatio,  or 

litttra,  or  tdUtunty  was  issued  aeainst  him  by  the  pnctor,  being  an 

official  notice  to  appear ;  but  if  he  paid  no  regard  to  this,  the 

plaintiiFwas  put  into  possession  of  his  property  in  hana  miitthatur^ 

which  resembles  the  distringas,  to  compell  an  appearance  by  the 

former  procedure  under  2  Will.  4,  39. 

Sick  penoin  The  [iractice  of  placing  defisndents  who  were  feeble  from  age, 

Uwried  bn"  °'  labouring  under  infirmity  or  illness,  on  a  horse,  as  directed  by  the 

emit.  Law  of  the  XII  Tables,  and  so  bringing  them  into  court,  had 

Allen  into  dissuetude  in  the  age  of  Gellius,  akhoudi  it  does  not 

appear  whether  the  whole  procedure  of  the  XIl  Tables   had 

become  obsolete ;  it  certainly  was  in  use  in  the  age  of  Pliny,'>  but 

had  Allen  into  disuse  in  that  of  Paulus^  and  Ulpian,  in  the  second 

centui^  of  our  era. 

HemecciusO  thinks  that  the  vecatit  per  exuquUres  fA\  into  dis- 
suetude about  the  age  of  Constantine."' 


§  2008. 

On  the  first  summons  the  defendent  might  cither  obey  at  once, 
and  go  straightway  into  court,  or  liberate  himself  by  one  of  two 
means,  either  by  a  transactio  or  by  <a  vinJtx.  By  a  traniac/io  is 
meant  a  compromise  elFected  traniigeni^^'  on  the  way  to  court. 
Tbey  are  supposed  to  be  of  Attic  origin,  and  are  clearly  alluded  to 
in  the  New  Testament,  and  were  dierefbre  precttsed  bg  that  time  in 
the  provinces  of  the  Roman  Empire, — "Go,  agree  with  thine 
adrersary  speedily,  while  thou  art  still  on  the  wair  with  him, 
lest  percnance  tbme  adversa^  should  deliver  thee  to  the  judge,  and 

■•■PwifgJfT.  36. 

-r.i,4.>l.  ■A.K..4,A,.I7. 

*  P.  1, 4, 4,  .q.  i  I.  4,  i«,*3.  "N.  sj.3i  N.  69,  li  N.  Ill,  3|  C 

*  P.t,4,ulL  7,40,3  ft  71  Kib.  Pnl.  id  Dig.  a, 4,^  i. 

*  P.  t,  4,  it,  19,  *i  i  Smith']  L.  C  "  G«iu  4,  ^  t,  4.  Tfac  inpulaiwa  of 
■  *d.  p.  39,  SenufM'i  CMC  thcEDtliil)  l*w,i«liich  rciembled  die  tno- 

*  P.  4A,  4,  *o.  lactio,  in  iboliilwl. 
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the  judge  to  the  officer  (of  tbecoiutf),  and  ttwu  thouJdcst  be 
thrown  into  prison." ' 

The  laws  of  the  XII  Tables  also  provided  for  this  condn- 
gencf,— ft  tntietf  qui  in  jus  vacatum  vindicit^  mittite  atiiduus 
vindex  aisiduui  titoy  prolttario,  cuiqut  voietf  vindi*  ale  tttda  via 
Ttm  Mti  paatnt  aratt? 

If,  however,  no  arrangement  was  come  to,  the  defendeni  must  Tiadu. 
resort  to  the  other  alternative,  that  of  obtaining  a  vindex^  so  called 
ab  to  quad  vindicat  minus  tf,  qui  prtnsus  tit,  ah  aliquo  ttntatur,* 
■  The  error  of  some  in  supposing  vindtx  to  be  synonymous  with 
dtftnsar,  arises  from  a  misapprehension  of  the  word  aisiduus  in 
die  law  of  the  XII  Tables,  assiduo  vhidex  atiiduus  tsta.  This 
word,  however,  means  in  this  sense,  a  man  of  property,  the  base 
of  the  word  being  ai,*  assis,  which  is  alone  sufficiently  clear  from 
the  term  phced  in  op  position,  with  it,  froletario  cutqut  vaUt.*  In 
default  of  the  principal  appearing,  the  vindtx  was  condemned} 
and  left  to  take  his  remedy  against  his  principal. 


§  2009. 

These  preliminaries  baring  been  settled,  no  tramaetia  having  Ediiio  acdoBk 
taJcen  place,  and  both  parties  being  present  in  court,  the  acttr 
tdeiat  aetianemy  that  is  to  say,   declared  his  ground  of  acrion 
gainst  the  r/u,  because  one  and  the  nme  &ot  often  included 
mai^  remedies,  and  pattulabat  actimim,  demanded  an  action  of  Actjanli  pmd- 
the  praetor,  but  was  not  required  to  state  this  to  his  adversary  i*^- 
beforehand."      The    prztor,   if   he   thought  fit,  thereupon  aa- 
siinisd  an  appropriate  action  to  the  plaiatifF,  eidier  /ormular  or 
efctal. 

One  of  the  admeatiy''  who  were  accustomed  to  frequent  tbit  Per  adTocuum. 
Forum  in  more  recent  dmes,  was  usually  requested  to  demasd 
the  action  for  the  actor ;  but  it  is  pronble,  that  at  aa  earlier 
period  the  client  first  applied  to  his  patron,  in  order  to  obtain  his 
opinion  on  the  case,  and  to  secure  his  services  in  the  suit,  which 
would  in  England  be  called  "  retaining  counsel."  It  was,  how 
ever,  the  custom  in  Rome,  for  the  patrons  to  pace  up  and  4(x^n 
the  Forum,^  during  the  period  at  which  the  court  sat,  which  wia 
four  o'clock  by  the  Roman,  equivalent  to  about  nine  o'clocJc  of 
our  computation — 

*  Prolcbuiub  tbe  poorm  clai  in  Koni*, 
Dion.  Hal.  4,  ^  165  ;  worth  ItM  than  11^ 
-  nMUMi.  wuvmi.  niiiuc,  Ur.  I.  43  {  Icnthan  11,000  tma, 

•AMbdi    dtsdi)  Facddid,  hK  ndur     A.  OcU.  H.  A.  16,  lo;  mmmxI  «  not 

tma.   Duo,  old  won)  found  ]a  componndt,      ibole    15,000  ama,  dpitc    Mon,  ^  ij, 

iadno,  Miti  j  Hb  thatfort  iloni  dpilfici      h.  op. 

to  ptm  or  pvb— -V.    Ck.  Top.  1  Own         ■  FlHt.  Pen.  4, 9,  S  i  P.  1,  i],  i, 

lei  JBSt  Sratii  awdaom  tbdkem  uu-         *  So  aimed    beaue    "  called  in"  10 

dnnin  erne  jubeat,  locupleteo)  jabet  loco-     court  on  Iqil  buBne«, 

pleti.  *^3i9>4495)k-i>P- 
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Ventum  erat  ad  vetttt  t^aaxxzjam  parte  did, 
Prtetirita  ct  tasu  tunc  ritfindert  vadatoy 
Dehebct-,  qucd  ni  feciiset  per  dere  litem^ 
in  order  to  be  consulted  \>y  their  clients,  and  such  odiers  as  re- 
quired their  aid  and  advice. 
Scijeuti.at-biT       In  like  manner,  the  Serjeants  used  to  assemble  in  St.  Paul's,  to 
tht  modein  tjrpt  ^g  consuUcd  by  their  clients  in  the  city  of  London  i  and  even  at 

of  the  RODUn         ,  .'  -..        -1  111'  .1  . 

iiiDo-ta.  tbe  present  time  a  pillar  m  the  cathedral  is  assigned  to  a  Serjeant 

on  his  creation ;  for  the  very  convenient  practice  of  retaining 
counsel,  throuch  the  intervention  of  attorneys,  is  of  a  compara- 
tively modern  date — perhaps  of  not  more  than  one  hundred  years 
baclt — since  fbnnerly  no  one  was  allowed  to  «mploy  an  attorney 
or  agent,  who  could  appear  in  person,  and  then  only  by  leave  of 
AttorncTiii  the  court.  The  number,  too,  of  the  attorneys  licensed  to  prac- 
'**■  tice  was  very  limited.     A  trace  of  this  practice  is  observable  m 

the  "  calling  the  plaintiff,"  in  cases  of  nonsuit.  The  necessi^', 
however,  for  the  division  of  labor,  induced  an  extension  of  this 
rule,  and  experience  has  confirmed  it,  it  being  found  that  the 
ends  of  justice  are  better  attuned  by  the  case  being  carefully  got 
up  before  it  goes  into  court.  Although  this  system  has  its  disad- 
vantages, and  although  the  intervention  of  an  agent  is,  in  a  great 
number  of  cases,  unnecessary,  it  is  judged  inconvenient  to  depart 
Irom  the  general  rule  in  particular  instances ;  hence,  the 
etiquette  of  the  superior  branch  of  the  legal  profession  admits  but 
three  exceptions :  when  the  client  wishes  to  consult  counsel 
upon  the  conduct  of  his  attorney,  because  it  is  not  judged  ad- 
v&able  that  another  attorney  shoidd  intervene  in  so  delicate  an 
afiiiir ;  in  the  cases  of  the  drawing  up  of  wills,  because  the  client 
may  wish  to  confide  his  future  mtentions  to  as  few  persons  as 
possible ;  and,  in  the  case  of  the  defence  of  persons  under  indict- 
ment for  criminal  ofiences,  because,  being  for  the  most  part  indi- 
gent persons,  it  is  not  considered  just  to  expose  them  to  the 
additional  expense  of  employing  an  attorney.  The  same  reasons 
are  probablv  applicaUe  to  cases  in  the  inferior  court,  but  this  has, 
as  yet,  baraly  become  a  settled  practice. 
AMgnmcatof  'i^e  praetor  by  his  edict*  assigned  an  advocate  where  the 
inadTociie.  client  was  not  provided  with  professional  assistance.  Si  nan 
habthuHt  adwcatum  egt  dabo.  The  period  of  this  provision  of 
the  edict  is  not  known :  it  was,  however,  clearly  of  compara- 
tively recent  introduction;  previous,  however,  to  the  ag/:  of 
Ulpian,  circi  a.d.  195. 
Cmditiou  fco  The  actor  having  obtained  the  assignment  of  a  right  of  action 
***^'"l"?^  from  the  praetor,  edtbat,  which  Heineccius  says  involves  five 
Jrith^e  questions:— 
Fhiniiff.  The  DTSt,  concemcd  the  form  of  action  to  be  used. 

'  Hot.  Sat  1, 9, 35,  %  »007,  h.  op,  *  F.  ],  1,  i,  ^  4. 
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The  second,  whether  the  pldndff  had  ^ven  the  defendcnt  ^e 
opportunitf  of  transcribing  the  action. 

The  third,  whether  the  actor  had  set  out  his  cause  of  action 
with  sufficient  certainty,  and  could  ofier  that  issue  to  his  ad- 
versaiy. 

The  fourth,  whether  he  had  sufficiently  explained  it  to  his 
adversaiT  from  the  libel  itself. 

The  nfih,  whether  he  had  pointed  out  to  his  adversary  on  the 
album,  the  fbnnula  he  intended  to  adopt,  and  had  thereupon  re- 
cited it  to  him.' 

Either  party  could  amend  their  declaration  or  pleadings  up  to  Pindinp  cooiii 
die  time  of  the  litis  csntettatia,  after  which  it  was   too  late.=  ^  ""'^f^ ""' 
Should  the  pnetor,  therefore,  have  drawn  up  his  formula  on  such  ]i",'can,^[ia 
ddccdve  pleadings  the  whole  cause  mi^t  be  lost,'  hence  the 
necessi^  of  great  lenl  care. 

When  the  plaintiff  was  in  doubt  respecting  any  quali^  of  his  Tfwamrj  by 
adversary,  of  which  it  was  necessary  for  him  to  be  informed  in  ^  defcndent. 
order  to  faxaa  his  declaration  according  to  the  £ict,  he  might 
compell  him  before  the  prstinr  to  fbinisb  him  with  the  required 
information.*  TTicse  pleadings  were  all  oral ;  but  Walter  is  of 
opinion  that  a  note  was  made  of  them  even  in  very  early  times, 
tc^edier  with  the  interlocutory  remarks  of  the  presiding  magis- 
trate.' 

In  all  these  matters  the  actar  had  to  proccde  with  great  caution, 
because,  if  he  made  a  claim  exceding  that  to  which  he  was 
intitled,  or  made  a  mistake  in  the  recitation  of  the  formub,  or 
otherwise  exccded  his  intention,  he  would  lose  his  cause." 

There  were,  nevertheless,  certain  cases  in  which  the  prator 
would  cure  these  defects  by  a  restttutig  in  integrum,  or  new  trial. 

These  rules  were  very  necessary  to  secure  accuracy,  and  settle 
the  issue  with  a.  sufficient  degree  of  certainty,  so  as  to  enable  the 
defendent  to  prepare  his  defense  ;  since,  otherwise,  it  would  have 
been  impossible  for  the  pnetor  to  ascertain  the  issue  he  was  to 
send  down  to  the  judge.  We  learn,  from  Cicero,  that  the 
forms  of  actions  were  sufficiently  numerous  to  meet  every  con- 
ceivable case.T 


§  2010. 

The  next  step  in  the  action  was  to  require  bail  from  the  delen- 
dei»t  that  he  would  appear  on  a  certain  day  to  answer  the  plaintiiBs  «n«ep«ni, 

■  Qc.  pro  RcaoCDO).  8.  *  Go-  d.  R.  R.  ^  61)4.!  Tat.  Fr.  ^  111  j 

*  C.  1.  It  3  i  P.  9>  4,  4,  ^  ].  P.  i6,  8,  II ;  P.  28,  4,  3 ;  Spugcnbng 

*OuM  4,  4  57.  6!  J   tng.  Vm.   SJi  ab.ix.6ii  C  7,  67,  4. 

(Sc  4e  ioTCnt.  >,   19  j    dc  Unt.  i,  36;  *Ck.de  Jm.  t,  19;  AuctOT  id  Hcien. 

QnlDt.  L  c.  36,  %  69.                             '  I)  » )  QuiDiiL  Intb  Ont.  3,  8,  tc  73, 

^o,  SI.  Ck.  pra  Rck.  Com.  8, 
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actioB,  For  this  purpose  veAt,  or  bail,  was  demanded,  and  when 
perfected,  was  termed  vaJiaumuM  cBMteptum :  k  ccKoiited  in 
persons'  entenng  into  an  obligaeon  tkat  ths  defendant  should 
appear  at  a  time  lixed,  usually  en  the  fdlowing  d^.  On  the 
plainciiF  expressing  himself  satisfied,  he  was  said  vadari  reian^  that 
the  detendent  was  bailed;'  and  this  vaditruniiim,  the  form  of 
which  has  perished,*  was  doubtless  th«  same  as  the  satitJmtio  or 
ttipUiatiii  in  jtuiicia  sisttndi  causa  facta^  so  often  mentioacd  in  the 
Pandects,  ftff  the  tenn  vatHnumitim  appears  to  have  bceo'  careful^ 
expunged  throughout.* 
If  the  reus  lenised  to  gire  bail  he  might  be  imprtsoned.* 
RnpoDMbStin  The  vaJa  undertook  a  heavy  rcsponsibiltj,  for  he  promised  to 
of  die  ndct.  pt>oduce  the  dsfendenl  on  the  dajr  named,  or  in  de&tdt  thereof  to 
pay  a  penal  sum.  It  is.  tfaere&re  dear  that  it  wax  chiefly  in  sudi 
cases  that  the  injectio  manus  pro  judkato  was  fbnneriy  used,— 
it  being  necessary  Go  g^ve  the  bondsman  a  vety  summary  remedy 
in  cases  where  the  principal  played  fidse,  and  left  tiK  bail  to 
paythe  amount  in  which  he  had  been  comtettmed  in  de&ult. 

The  vaSmmiunt  is  by  some  su[q)09ed  ongioally  to  have  ap^Jed 
Co  actimts  in  rnny  and  ditf  satisdatis  to  aetimes  in  ptnonam,^ 
chanpngTouK       [f  the  pnetor  chose  he  could,  widi  die  consent  of  parties, 
^^d^ninc    change  the  renue  and  time  :•    he  was   then  said   vadmumm 
btH,'  difftrrt. 

$  201 1. 

Citi^  br  the  The  day  fixed  br  the  cause  to  be  tried  having  arrived,  the 
cnerofthe  litigant  parues  were  simimoned  by  the  ^rivira,  and  on  appearing, 
gu  puoet.  ^^  defendcnt  was  said  vaJinmium  sisttrty  or  ai/w,  to  have  super- 
seded his  bail,  who  thereupon  was  discharged ;  but  if  otherwise, 
tw  was  said  destrutsie  vadinttnium,  and  the  praetor  thereupon 
decreed  an  immitsia  in  bona  in  accordance  with  the  edict.  la 
hena  tjusy  qiu  juditii  causa  fidejuisaret  dtderit^  si  niqui  sui  faciat, 
M*fut  difendatur^  iri  jubebo  :'<  any  defect  in  the  citation,  however, 
intitled  him  to  a  rtttitutie  in  tnitgrum^  on  application  to  the 
court. 

If  the  plaintiff  did  not  appear,  it  would  seem  he  was  nonsuited, 
perdebat  littm. 
B^Roeind  In       If  the  cause  could  not  be  finished  on  the  same  day,  the  defen- 
a  joora    coei.  j^j^j  ^^^g  required  to  give  bail  that  he  would  appear  on  the  day 
fixed  for  the  adjournment  ;>  and  if  he  were  absent  without  suffi- 
cient cause  being  assigned  Ibr  his  absence,"*  the  plaintiff  drew  up 

'Ctc.praf^lL  SO)  pm>  ^liaH,  j,  fij         '  Ck.  Ont.  pto  (jDiiit^fl. 

Hw.  S«t.  I,  9,  ».  J*.  37,  Ty^t.  '  P.  4.  ».  7- 

*Gc.  pre()aint»7i  pnMor.  la.  *  Ottat  4,  \  11^5-7)  Ck.  pa  Seini- 

»P.4,4,7.f-  7,Sl  A.  GdL  N.  A.  7,1,  U.  16,  lOg 

'  Pbot.  b  Pm.  1^  4,  iB.  Vitro  de  L.  L.  6,  74. 

*  Galu  4,  4  St,  4  100,  101,  loa.  '*  San.  ben.  4,  9.J  P.  «,  ii,  t,  ],  4. 
*Jn».S.t  i,»»j. 
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a  protocoll  before  witnesses,*  and  was  then  in  a  position  to  claim 
the  pcna!  sum  fixed  in  the  b^  bond,*  or  proccde  under  the  old 
Jaw  against  the  defendent  by  personal  arrest,  pro  judicaU^  or  under 
the  Edict  demand  the  immisiie  in  bona;'  and  the  same  remedies 
applied  against  one  who  appeared,  but  declined  to  answer  the 
complaint  preferred  against  him.* 

When  both  parties  appeared  the  defcndent  iirst  answered  to  the 
citation, — Ubi  tu  a  qui  tnt  vadafus  is  ?  uhi  tu  es,  qui  me  citasti  f 
Ecct  tea  me  liit  tiste^  tu  centra,  it  it  mibi  ifste ; '  whereupon  the 
plaintiff' announced  his  presence  by  the  word  Jdsum.  The  defen- 
ilent  then  fiirdier  asked,  — ^id  aitf  whereupon  the  plaintifF 
answered  in  the  appropriate  form ;  if  in  a  real  action, — Aiofundum 
quim  fossides,  meum  esse  ,-  or  if  in  a  personal  one,— ^»  tt  mtbt  dart 
fattrt  oportere. 

§  2013. 

The  discoverjr  of  the  institutes  of  Gains  gives  some,  though  a  The  diffntot 
very  limited  insight  into  the  nature  of  the  formal  portions  of  the  im-  ««np<^^» 
proved  procedure.     According  to  this  authority,  they  consisted  in  ^^uiJ 
four  parts,  whereof,  however,  one  alone,  or  two  of  the  others  in 
combination,  were  absolutely  essential.    These  four  parts  were, — 
the  Denunstratie ;  the  Intintio;    the  Adjudicatta;   and  the  Con- 
demnatio. 

Thus  Gaius^  tells  us  that  all  these  component  parts  were  not  all 
found  together,  but  sometimes  one  and  sometimes  another,  the 
intentio  being  even  met  with  alone,  as  in  pnejudicial  formulmi 
such  was  the  object,  for  instance,  of  the  inquiry,  as  to  whether  a 
certain  person  was  or  was  not  a  libtrtus^  or  as  to  the  amount  of  a 
des,  wi^  many  others  of  like  nature ;  That  the  demanstratio,  adjudi- 
cation and  candemnatio,  are  never  found  aJbne,  for  that  the  deman- 
itratio  has  no  effect  at  all,  without  intently  or  condemnatioy  or  the 
condemnatia  without  demenstratto,  inteittia,  or  adjudicatia;  and 
hence  never  occur  singly. 

It  does  not  appear  that  the  datia  (judicis),  or  appointment  of  The  diiia 
the  judge,  was  strictly  speaking  a  part  of  thc/irmula,  as  regarded  j"'''?''  *fjf^ 
the  party  suing  j   but  it  nevertheless  stands  to  reason  that  this  ^    *  fw. 
form  Lucius  Octavius  judex  eito^  never  could  have  been  omitted, 
a*  it  is  indispensable  tlut  the  issue  should  be  directed  to  some  one 
to  be  tried  {  we  must  therefore  conclude  that  some  preface  was 
added,  as  a  matter  of  course,  by  the  praetor,  such  as  Judex  eita — 
Recuperatorts  sunto. 

The  demenstratiff  is  the  narrating  or  reciting  portion  of  the  ThEdcman- 

■  Qc  fca  Qffat.  6,  17  ;  P.  4,  G,  al,  *  Lex  Rubrii,  1.  c. ;  P.  50,  17,  51. 

fi.  '  Pliut.  CuKul.  I,  <!,  5,  ttf. 

*Oriii«3,4a»4.*.4»S5-*-  *  •lMi.4.%44- 

*  let  Rnbda  ik  CdL  dnip.  a,  *>  |  *  Cic  la  Venr.  1,  11. 
Oc  pro  Qdlnt  15,  it )  P.  41,  8,  >,  ft. 
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formal  part>  wherein  the  necessaiy  feces  arc  detailed.  The  object 
of  it  was  to  express  the  name  peculiar  to  actions  of  the  most 
frequent  occurrence,  as  it  would  not  again  occur  in  the  following 
parts,  which  were  common  and  generally  applicable  to  all  sorts  of 
actions. 

Thus,  in  the  action  of  bargain  and  sale,  it  ran — ^od  Aulus 
Agerius  Nunurio  Negtdh  bominem  vendidit ;'  or  in  an  action  on  a 
deposit — ^od  Aulut  Agerius  apud  Numerium  Negidium  hummtm 
deposuit ;  and  in  an  action  tx  stipulatu — ^ad  Aulus  Agertut  de 
Nutiuria  Negidio  inctt'tum  stipulatus  est. 

This  first  portion  of  the  formal  part  was  omitted  in  very  many 
acdons^*  particularly  in  ^zfbrmula  in  factum  concefta^  or  actions 
on  the  case,  which  were  excedingly  numerous,  and  in  which  the 
intentie  gave  all  the  information  which  the  danonttratio  would 
have  alforded. 

Under  peculiar  circumstances,  based  on  an  ^ceptional  state  of 
the  law,  the  action  might  be  circumscribed  by  way  of  precaution ; 
this  limiting  clause  preceded  in  such  case  the  intentio,  in  a  manner 
similar  to  die  demsmlralio  ;  it  was  specially  denominated  the  pra- 
teriptio^  and  applicable  to  the  in  rim  actio,  which  was  more 
usually  without  a  demanstralio ;  it  was  nevertheless  not  renrded 
as  a  dementtratia,  although  it  was  occasionally  incoiporated  with 
it,  but  as  a  limiting  prefix  to  the  whole. 

The  intentio  actionit  was  the  material  portion  of  the  formal 
part,  which  could,  under  no  circumstances,  be  dispensed  with  ;* 
it  contained  the  charge  of  the  plaintiff,  and  the  ground  on  which 
he  demanded  the  decision  to  which  he  laid  claim.  As  containing 
the  essential  part  of  the  action,  we  find  the  words  intintta  ana 
intendere  used  as  synonyms  for  actia  and  agtre,  and  traceable  in 
many  parts  of  Justinian's  legislation,  long  after  the  forms  to 
which  it  owed  its  origin  had  vanished.  The  inttntit  contained 
the  issue  of  feet,  or  of  law,  as  the  case  might  be,  tit  partfirmula 
qua  actor  desiderium  suum  concbidit,  thus  si  paret  Numerium  Negi- 
dium Aula  Agtria  sesterdum  x  milia  dare  oportere ;  or  si  pant 
hominem  ex  jure  quiritium  Auli  Agerii  esse. 

The  adjudicatia  was  the  next  part  of  the  formula^  which 
enabled  the  judge  to  adjudicate  an  abject  to  either  of  the  litigants, 
as  in  a  suit  familta  erciscundx  between  co-heirs,  or  of  communi 
dividundo  between  partners,  or  of  finium  regundorum  between 
neighbours,  and  was  conceived  in  the  words  quantum  adjudicari 
epertet  judex  titia  adjudicator 

The  condemnatio  conferred  upon  the  judge  the  right  of  con- 
deomlng  or  acquitting,  and  was  almost  indispensable  t  in  suits, 
however,  in  which  a  point  at  law  or  hfX  had  first  to  be  deter- 
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mined,  as  in  attionei  prajudidaUs,  and  where  the  decision  on  such 
question  of  law  or  fact  was  reserved  for  another  suit,  it  was  con- 
ceived in  the  following  form  : — fudtx  Numrrium  Negidium  Aula 
Agtria  seitertium  x  Milia  condetnna,  si  nen  paret  absolve ;  or 
yudex  Numerium  Negidium  Aula  Agtria  dumtaxat  (*  Milia)  con- 
demna,  it  nan  parti  absolvito ;  or  Judex  Numerium  Negidium  Aula 
Agtria  {x  MiUa)  condeoinato. 

§  2013. 

A  (nil  in  equi^  contains  nine  parts  :—Firilfyf  the  addriis  to  the  Eo^iiili  pun  of 
judge  of  the  court  in  which  relief  is  prayed.  Secandfy,  the  inir»-  » bJl  in  e^uiiy. 
thtetim  or  names  of  the  parties  cafnplainant  and  their  descriptians, 
Thirdly^  in  the  stating  part  the  arator  or  oratorix  details  the  case 
in  the  third  person.  Fourthly,  the  canfederating  part  charges  the 
defendent  generally  with  confederacy,  and  prays  leave  to  insert  apt 
words  to  charge  him :  this  is  now  usually  omitted  as  superfluous. 
Fifthly,  the  charging  part  contains  allegations  of  pretenses  ac- 
cording to  the  nature  of  the  case.  Sixthly,  it  is  generally  averred 
that  the  acts  camplained  af  are  contrary  to  equity,  and  tend  to  injure 
the  complainant ;  and  that  he  has  no  complete,  or  no  remedy  at 
all  without  the  assistance  of  the  cotirt :  this  was  to  show  the  . 
jurisdiction,  but  is  now  disused.  Seventhly,tiie  interrogating  part 
Ibllows :  this  is  now  omitted  from  the  bill,  and  filed  separately. 
Eighthly,  the  prayer  af  relief,  according  to  the  case  as  laid,  con- 
cluding vritb  a  prayer  of  general  relief.  Ninthly,  came  the  praye}- 
of  process  and  of  the  writ  of  sub  poena  or  other  appropriate 
remedy :  this  is  now  superseded  by  indorsing  the  writ  on  the  bill. 

The  old  writs  at  common  law  were  imitated  &om  the  formula.  Of  ori^l  writ 

^adcum  A.  B.  C.  D.  assumpsisset  salve  et  secure  McommoaUw. 

tUvart  ei  saht  et  secure  depanere pradictut  A.  B. 

per  St  ipsum,  per  servos  et  agentts  tuas  tarn  ntgligenttr  quam  im- 
pravicU  elevavit  et  dtposuit  ut  ptr  defectum  cura  tpsius  servorum  et 
agtntium  suerum  prtedicta  C  D.  ptrditum  tst  ergo,  ice,  the  prayer 
of  judgment. 
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Acliil  irt  Form^  in  Jw  ct  Id  Fictiun  CoDC^ca —Actio  Pamewadx  —  Frthorii — 

IloiIiin»a— laoomiMM— CivUii— PnetotU— DltKM  — Vulpiii  — Contrarii— Utilii— 
In  Rem  —  In  Pei»oium  —  In  Rem — Ex  Dominio — Ra  Vindicado  Publkiaiu — 
Raciaoii] — £i  Herediuct — H«reditati>  Pecitio  PoBcnorii  —  Querela  Inoffidod 
TeMuneali — Ex  Stnitatibut — Coaftaocii— Negaloria — Er  Jun  PigoBtit — Serrlua — 
Qms  Scniana— Pncjudiclalu. 

§  2014. 
Acdo,  niiaw         The  wofd  aetto  has  had  diffisrent  meanings  at  dtlTerent  periods 
ngnificidont       gf  |[,e  Roman  leeal  htstorv ;  but  in  its  abstract  sense,  the  term 

ind  intend-  .,'  ,  .P  I'lii  t       ■ 

menttcftbt       "^^'^  ^^7  be  said  to  nave  a  double  meaning.     In  its  pnmaiy 

wokI.  signification,  it  has  been  seen  that  actte    .     ,     .     nihil  aUud  tit 

quam  jus  quod  tiki  dtbeatur  judieio  pertequendi^  it  is  a  jut  agtndii 

hence  the  expressions  babta  actionem^  cumptlit  miht  actio,  prater 

dot  ttctianttni   actio  durat  xxx   ainai,    actio   expirat ;  *    here   it 

signifies  the  juif  or  right ;  it  has,  however,  a  secondaiy  meaning, 

the  proceding  itself,  wherebjr  the  desired  result  may  be  obtained ; 

and  ;t  is  therefore  important  to  distinguish  between  -the  right  of 

action  and  the  action  itself. 

S^nonymnu  The  word  actio^  in  its  second  and  positive  sense,  has  varied  in 

Willi  Icpi  scito.  jjj  g^ct  signification  at  different  ages,  accordbg  to  that  in  which  it 

has  been  used.     Thus  the  Legit  Actio  of  the  olden  time  m^  be 

defined  as  consisting  in  those  active  measures  necessarjr  to  inrorce 

a  right,  and  made  up  partly  of  symbolical  acts,  and  paidy  of 

definitely  prescribed  fbnns  01  words.* 


, §  2015. 
What  then  is  the  meaning  of  formula  f   The  ordinary  s^;nifica- 
tion  of  the  tenn  would  be  a  slcelcton  conception  of  words  to  be 
filled  up  so  as  to  adapt  it  to  the  particular  case.     But  such  is  far 

'  Cdm,  P.  ^  7,  51  i  1. 4,  6,  pr.  .  .  *  T.  Savignir'i  dcfnltion  ii  tiult;  tn  ih* 
jiu  peiMfiiendi  in  iudicio  quod  Mbi  <tc-  expiewui, — ni-  Abnthr  dcr  VaieEtao|^ 
betur.  Sjit.  5,  ^  105,  p.  7. 
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Scorn  being  to  i  it  is  nothing  more  than  a  syitonym  of  acih. 
The  actio  was  originallv  so  tenned  because  k  cofasit^  in  a  Series 
of  acts  which  the  plautiiff  had  legal  right  to  perform }  stKb  as 
goii^  to  the  field,  fetching  the  ^eba,  &c.,  whieh  will  be  seen 
under  vindication ;  Itge  agtrt,  to  act  hj  law^  has  the  sanuf  sigaifr- 
cation;  and  therefore  to  bnng  suit  a^inst  another  was  to  do 
oorpCHta]  acta  in  opposition  or  against  Iwn,  hence  the  selecdwi  of 
the  word.  B«t  when  these  icbve  measures  were  superseded  hj 
fictioBs,  wluch  supposed  that  to  have  been  performM  whicli  in 
truth  and  in  &Ct  bad  not  been  so,  it  was  a  conoadiction  in  terms 
to  continue  to  call  those  acts  which  were  no  such  thing ;  md  so 
the  term  form  of  act,  or  fbraaila,  Vas  adopted  in  lieu  of  actis, 
meaning  that  a  form  of  domg  a  thing  was  gone  through  with  the 
•ame  It^  eficct  as  the  act  itself. 

This  IS  clear  from  Gaius,  who  says,  Per  Ltgtm  £butiam  it  Juat 
Ltges  fuliai  sublata  sunt  tsia  legit  actioneSf  effectum^ut  etti,  ut 
per  concepta  verba,  id  est  per  formulas  litigartmuif  using  that 
expressicKi  in  contradisDnction  to  verta  solennia.  The  old  process 
was  a  mixture  of  the  two,  solemn  forms  of  words  combined  with 
symbolical  acts ;  these  acts  were  abolished  and  the  words  alone 
retained :  hence  it  is  an  error  to  suppose  that  the  Itgit  attimts  had 
no  solemn  words.^ 

Again,  the  term  concepta  verba  implies  a  record,  the  legis 
actio  procedings  purely  ond.  Gaius  uses  formula  throughout  as 
an  equivalent  for  actio. 


§  2016. 

Some  attltnes,  oxfarmula,  were  said  to  be  in  jtu^  and  o^rs  iV  FoimDic  io  ju 
fattrnm  eonceptie,  which,  in  the  words  of  Gaius,  arc  as  follow  ;—  """  '">  f"*^ 
In  jus  canceptas  (formulas)  vocamus  gualei  sunt,  quibui  intendimus  '"""r^- 
nostrum  esse  alijuid  ex  jure  ^'tritium,  ant  nobis  dare  ofortert  aut 
pro  jure  damnum  decidtre  oportirt  in  quibut  juris  dvilis  intentio  est, 
^   XLVL    Ceteras  vera  in  factum  eonceptas  voeamuSf  id  tst  in 
qtabus  ntdla  talis  intentionts   conceptia  est:    std  initio  formula 
naminato  et,  quod  factum  est  adjiciuntur  ea  verba,  per  qua  judici 
damnandi  absolvendive  polestas  datur. 

The  whole  of  this  passage  is  quoted,  not  because  tbei«  is  any 
real  difficulty  in  it,  but  because  a  great  deal  of  difficulty  has  been 
made  of  it  by  commentators.*  We  learn  from  it,  that  these  were 
two  distinct  species  of  actions,  one  in  jus,  the  other  !n  facliim 
concepta :  the  former  based  upon  an  express  enactment  tx  jure 
quinttum— that  is  to  say,  upon  the  common  law  of  Rome — the 
other  on  a  fact,  which  is  not  within  the  bw,  but  which  is  in  pati 
materia  s  therefore,  in  the  formula  in  jus  contepta,  the  law  was 
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set  out  or  alluded  to  i  in  the  fbrmula  in  factum,  the  law  couhf 
not  be  set  out,  but  the  intinttt  was,  according  to  the  feet,  just 
as  English  declarations  majr  be  founded  on  statute  or  on  the 
common  law,  which  is,  in  eficct,  the  same  thing ;  or  thejr  nay 
be  on  the  case,  which  corresponds  to  the  infattitm.  Thus,  case 
will  lie  for  a  tortuous  act  where  trespass  will  not.* 

Gaius  instances  the  example  of  the  action  brought   b^  the 

patron  against  the  fteedman,  for  suing  him  contrary  to  the  pro-_ 

visions  of  the  edict.     Rtaiperateres  luntt.    Si  tartt  HImib  patn- 

num  ab  illo  liberio  cMtra  tjictum  tliiui  fratorii  in  jus  vocatum 

tsjtj  rtcuperaUrtt  ilium  Ubirtum  ilU  patrono  ttstirtium  'at  Afilia 

eondemnate ;  si  nun  paret,  abiolviti. 

In  jm  concept.        On  the  Other  hand,  the  actis  fiirti*  is  in  jut  ctHttpta;  those 

of^'  *"  "^*     therefore  err  who  assume  that  a  fbrmula  in  jus  cancepta  is  for  the 

fiaam,afha.    purpose  of  trying  an  issue  of  law, -and  that  in  factum  cmctpta  for 

trying  an  issue  of  fact. 

Now  it  appears  that  these  might  be  combined,  and  an  action  be 
both  in  jus  and  in  factum  cmeepta ;  Gaius  gives  two  forms,  one 
of  either  action. 

Formula  in  jus  concepta.  Formula  in  &ctum  concepta. 

fudtxtita.    Quod  j/utui  j/gtrius  fudix   esto.      Si  partly    Aulum 

apud  Numerium  Negidtum  men-  Agerium  apud  Numerium  Negi- 

sam  argtnttam  deposuit^  qua  de  dium    mensam    argenttam   dtpo- 

re  agitur,  quidquid  oh  earn  rem  Suisse^  eamque  dolo  malo  Nit- 

NumiriumNegidiumAuloAgtriaf  mtrii  NegidU  Aula  Ageria  reddi- 

dare,  fecere  opojtet,  ex  fide  bona,  tarn  non  esse,  quanti  ea  res  erit^ 

ejus  judex  Numerium  Negidium  tantam  pecunlam  judex  Nume- 

Aula  Ageria  candemnata,  nisi  re-  riam  Negidium  AuU  Agcria  can- 

stituat  i  si  non  paret,  abiahita,  demnats ;  si  non  parity  absahita. 

Here  the  actia  in  factum  leaves,  first,  the  fact  of  the  deposit  to 
be  ascertained ;  secondly,  the  fact  of  the  fraudulent  retention ;  and 
condngentlr  on  the  first  two  propositions  being  affirmed,  thirdly, 
die  fact  of  the  amount  of  the  damage  in  de&ult  of  restitudoo.* 
The  actia  in  jus  assumes  the  first  two  propositions,  and  claims 
damages,  or  restitution*  in  the  alternative. 

The  actio  in  jus  uses  the  expression  ex  band  fidt  dart  opertet^ 
dierefore,  positively ;  the  actia  in  factum,  on  the  other  hand,  puts 
it  n^atively,  eamque  dola  mala  ridditam  nan  etse. 

The  first,  then,  leaves  three  distinct  issues  to  the  judge,  the 
latter  only  one.     The  same,  we  are  informed,  would  apfjy  to 

'  ^  19401  h,  op-  t  i94i>  )>-  <7-  O'  ■'  *  N.  R.  in  the  M,S.  hiTc  bmi  rcailcred 

ibi^ne   cil.      The   quib  cue,  Scott   r-  rau  leMitiut  bf  Hnacbbe  Stid.  p.   jifi; 

Slwpberd  j  Smith  L.  C.  p.  114.  P.  16,  3)  l.  ^  it,  (de^ti) aec 

'  Founded   on   the  xii  Tib.  *t   iSjS,     debcre  abtotn  nlii  rettitut cdb- 

h.  op.  dcmouiduiD  (e  bBo  mtitui,  P.  ■(,  ],  1, 
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an  attio  camnwJati.  The  aetie  in  jui  gives  the  defettdent 
tbe  option  of  restitution  or  damages,  resembling  the  action 
of  debt  and  detinue,  and,  therefore,  is  an  aetit  in  rem,  or 
in  ptrsanam ;  whereas  the  actio  in  factum  docs  not  tender  this 
option,  but  goes  solely  for  damages,  whence  it  follows  that  the 
defendent  cannot  liberate  himself  by  restitution  in  such  action; 
but  if  the  tacts  be  found,  muse  be  condemned  in  the  value  of  the 
object,  whatever  that  majr  be  found  to  be ;  and  this  is  stated  with 
perfect  clearness  by  Gaius : — Omnium  aultm  farmularum,  qute  caU' 
dtmnationtm  haiint,  ad  pecuniariam  astimationem  condemnalia 
ctnctfta  itt.  Itaque  titi  corfui  aliquod  petamus  velut  Jttndumy 
bominem,  vestem,  aurum,argintum^  judex  non  ipsam  rem  condemnat 
mm  quo  actum  eil,  sicut  olim  fieii  solebat,  sed  astimala  re  pecuniam 
turn  andtmnati  before,  then,  the  introduction  of  the  actio  in 
faetumy  there  was  no  remedy,  but  in  the  return  of  the  specific 
object  sued  for.  The  inforence  will  therefore  undoubtedly 
be,  that  the  actio  in  /actum  would  only  be  brought  where  the 
|daintl9'  wished  to  recover  the  specific  object,  and  would  only 
then  be  effective  under  the  supposition  of  such  object  being  still 
extant ;  for  if  the  menia  argentea,  for  instance,  had  been  melted 
down,  the  plaintiff  would  dearly  reap  no  fruits  from  his  judgment 
io  an  action  in  jus  ceneepta. 


%  2017. 

Now  the  action  in  the  alternative,  or  in  factum,  was  either  for  Actio  Id  bccum 
a  certain  or  incertain  sum  of  money,  if  for  a  ret  certa  the  form  *»>  fc"  "• 
concluded — Judex  Numerium  Negldium  Aula  Agerto  sestertium  x  J^^  '  "* 
Milia  cendemna :  ti  non  pant,  ahiolve ;  but  if  for  a  res  incerta, 
then    the   signification  was  duplex,   cum   prtefinitienty  vulgarly  PniGiutiaind 
termed  cum  taxationty  or  eum  infnitions.^  ttatio. 

Res  certa.  Res  incerta. 

Ejus  Judex  Numerium  Negi'  Quanti   ea  res  erit,  tantam 

dium   Auk  Agerio  dumtaxat  x  pecuniam  judix  Numerium  Ne- 

Milia  condtmna :    si  non  pant,  gidium  Aulo  Agirio   tondtmna : 

absolvt.  si  non  faret,  absohita. 

Whereupon  Gaius  says,  the  judge  must  give  his  judgment  for 
a  certain  sum,  though  none  be  mentioned  in  the  action ;  but 
when  it  is  so  mentioned,  he  has  no  discretion,  but  must  pro> 
nounce  judgment  for  that  exact  sum,  neither  -more  nor  less, 
under  pain  of  making  the  suit  his  own.  But  if  a  ^xatio  be 
inserted,  he  cannot  give  judgment  for  a  sum  above  that  amount, 
laid  under  the  like  risque ;  he  may,  however,  adjudge  a  Uss  sum. 
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It  Bmhec  appcan,  from  the  verj  imperiect  passage  wliich  f<4knri» 
that  if  the  plaintiff  lay  a  sum  above  the  value,  he  loses  his  wilt  i 
Bor  will  he  get  a  new  trial,  mc  a  fratore  in  integrum  restitualar^ 
except  under  certain  [leculiar  circumstances  set  out  in  the  Ct^ct  | 
this  is  clearly  in  prevention  of  fraud,  and  lest  plaintifis  slwld 
uniairijr  estimate  tbor  damage  at  the  defendent's  expense.^ 


§  2018. 
General  divisiojas  of  actioos  according  to  the  Instimtes. 


h  ptruium.  Cmlii.  Pr^tn 

Foonh  DJTiaod. 


I  limfhnm — ifii/fim     fifjfinii     jmliiJifcB 


§   2019. 

r  In  order  to  point  out  with  more  precision  the  remedy  apiili- 
cable  to  a  particular  right,  actions  are  designated  according  to  die 
object  to  be  obtained  by  them,  or  the  right  which  they  infenat  t 
acttom  may  therefore  be  ranged  under  two  great  heads,  Ptti- 
teritt  and  Ptsitlsorim ;  the  first  description  includes  all  thoae 
ri^ts  to  which  the  plaintiff  has  a  claim,  the  object  of  which  is 
acquisitive,  the  latter  to  those  already  in  possession.  It  is  dew, 
then,  that  the  former  are  by  &r  the  most  important,  and  of  fiir 
more  frequent  occurrence,  since  a  plaintiff  is  more  disposed  to 
bring  his  action  to  acquire  possession  of  a  right,  than  for  its 
coni&mation  -,  in  other  words,  the  action  is  usually  brought 
against  the  possessor,  to  compell  him,  as  defitndent,  to  prove 
his  right  of  possession ;  the  possessory  action  applies  when  one 
by  an  overt  aa  infringes  the  right  of  possession  of  anodter,  by 
interfering  with  the  peaceful  enjoyment  of  it.  These,  dien,  are 
the  leading  distioodons  between  actionee  pesusttria  and  petitori^ 

'  Vide  pot  PluritPcdlioi  I.4i6>^  J3i  Guu^4,^5j}  C.  ],  10. 
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§    2020. 

Actions  arise  out  of  either  nominate  or  innominate  contracts  i  The  di 
the  latter  are  aetianes  in  factum — prascripth  vtrbh  or  ex  Uge^  of»ctK 
that  is  to  say,  expressly  given  by  some  law,  or  an  invention  of  innomi 
the  jurists :  in  the  first  case,  a  particular  name  is  attached  to  it,  Condic 
or  it  is  not,  in  which  latter  case  it  is  termed  a  cvndictia  ix  lege.  ''B'- 

Sometimes  new  laws  give  a  right  of  action  where  none  before 
existed,  without,  however,  prescribing  the  sort  of  action,  so  that 
such  action  cannot  be  looked  upon  as  one  of  a  genus  of  actions 
already  introduced,  and  bearing  distinctive  denominations  ;  hence 
they  have  obtained  the  style  of  cattdictieaes  ex  lege,  viz.,  ex  ilia 
legey  qua  introducta  erat  actio.  Thus  Paulus'  says,— Si  obligatia 
lege  nova  introducta  sit.,  ntc  cautum  eadem  lege,  quo  genere  actianis 
experiamur,  ex  lege  agendum  est.*  Examples  of  this  are  sufficiently 
abundant,  thus,  Cond.  ex  L.  xxxv  §  ult.  C  de  donat  {yiii.  liv.  v.) 
allows  an  action  on  a  gift  made  nudis  verbis  only.  Cand.  ex 
L.  xc.  de  revac.  donat.  {viH.  hi.  xc.)  allows  the  revocation  of  a 
gift  by  reason  of  the  ingratitude  of  the  donee. 

Now,  when  an  action  has  been  intrt>duccd  by  jurists,  it  is 
either  expressed  or  implied  in  a  law,  that  is  to  say,  rfiey  have 
extended  an  action  expressly  mentioned  in  a  law  to  another  and 
analogous  case,  retaining  the  denomination,  or  deduced  it  from 
principles  of  equity.  In  the  first  case  it  is  more  properly  termed 
atilis,  in  the  latter  in /actum. 

Positive  laws  give  the  pupill  a  right  of  action  against  his  tutor, 
termed  actio  tutela ;  the  jurists  thereupon  infer  that  this  extends 
by  implication  in  favor  of  a  minor  against  his  curator,  and  term 
this  actio  tutela  utilis. 

The  actiones  in  /actum  arc  either  prirscripiis  verbis  or  in  /ac- 
tum strict!  if  they  arise  out  of  a  different  source.  Thus  the 
action  on  a  contractus  permutationis  is  an  aciio  in /actum  przscrip- 
tis  verbis ;  but  if  on  ^-quasi  delictum,  it  becomes  seniu  stricto  an 
aciio  in /actum? 


The  right  of  action  descends  either  from  the  strict  law,  or  the  The  di.ision . 
•diet  of  the  magistcatet  unnpetent .  ia  this  behalf,  who  is  usually  ^vjj'™^"'" 
the  praetor.       The   first  are  denominated,  siviies ;    the  latter,  pnetsHz. 
ex  jure  honoraria  are  pratoria  and  tedilitia.     Of  the  first  descrip- 

*  Hopfnet,  %  1077,  I07(),  loSi,  lOt*, 
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tion  are  the  actiaitei  mutuif  commedatiy  empti,  vetiditi^  &c.,  founded, 
as  the^  are,  upon  civil  law  :  but  of  the  second  is  the  actio  bypatbt- 
cariaf—dt  constituta  ptcwiia^  with  many  others. 


%  2023. 

Tfae  divuioB  of       So  hi-,  thc  teruis  ctrta  tt  inctrta  formula  applied  generally  to 

aciionj  Into  dj-    t},g  object  of  thc  actlon  ;  but,  in  addition  to  this,  the  action  might 

fic™«' uriiou'   ^^  directa,  otherwise  vulgaris,'  or  utilii.     Whether  the  remedy 

was  of  one  or  the  other  nature  depended,  in  fact,  on  the  inteittia : 

if  direct,  then  there  was  in  the  demonstration,  some  word  which 

marlced  the  distinction  ; — as,  for  instance  :  ^oJ  Agtrim  fundum 

vendidit  .  .  .  meniam  deposuit  et  cetera,  which  painted  at  the  actia 

venditi,  or  depasiti :  nor  could  this  be  inferred  from  the  intentit 

which,  in  either  case,  ran  .  .  .  fundum  .  .  .  dare  oportere  . .  .  dare 

&cere  opoitere  ex  fide  bona,  etc.*    But,  in  the  edict,  there  appears 

to  have  been  no  form  expressly  applicable  to  one  or  the  other. 

IKrecMictioDa  The  directtt  actiones  proceded  from  the  dvil  law,  the  utiUi  were 

dttteod  from      invented  to  supply  a  remedy  :    ^otiens  deficit  actio  vel  exceptic 

cnl  !»"■       mjiis  actio  vel  exceptio  danda.'     This  utiiis  actio  was  introduced 

riccida  ■7aon)>-   by  A  fiction  ;  hence, /ff/i>M  is  synonymous  with  h/iViV.     Gaius  has 

RHHuwithucilii.  ^  intire  title  de  ficttonum  uiit,  and  thus  he  writes  : — Item  tit  ta 

forma  qua  publicano  proponitur,  talis  fictio  est,  ut  quanta  pecunia 

olim,  si  pignus  captum  esstt,  id  pignus  is,  a  quo  captum  erat.  Inert 

deberet,  tantam  pecuniam  condemnetur.     Thc  pignus  was  held  to 

have  been  distrained,  and  the  action  lay  for  its  value  j  tbst  is,  for 

the  amount  actually  due  ;  but  no  hctian  was  used  in  condictions : 

Condictianci      itaque  simul  eat  formulas  quibus  pecuniam  aut  rem  aliquam  nobis 

^uinij  no        j^g   oportere  intendimus,  sua  vi  ac  potestate   valere,   ejusdem 

natures  sunt  actiones  commadati,  fiducia,  negetiomm  gesttrum  et  alia 

innumerabiUt. 

The  feigned  The  specics  of  fictions  contained  in  some  sorts  of  actions,  are 

bar.  difFerent  from  those  inothers.     He  who  claims  thc  edictal  bonorum 

possessio,  feigns  himself  to  be  the  heir  by  the  Servian  action ;  for  he 

has  no  direct  action,  inasmuch  as  he  succcdes  into  the  place  of  the 

rciioii  in  ■  ml  defunct  pratoria,  and  not  legitime  Jure.     Thus,  in  a  real  action, 

»cdoo.  (jjg  fflcn,  ,^[,5  .♦ — "Judex  esto,  st  Aulus  Agtrius,  the  plaintilF,  Liao 

Titio  bares  esset,  turn  si  fundum  de  quo  agitur,  ex  jure  quiritiuM 

In  >  penonal       ejus  esse  opOTteTet,  el  rel. ;  but  if  the  action  be  personal,  then, — 

iction.  ^jgf,  ^i  pgfff  fifumerium  Agerium  Ault  Ageria  sestertium  Milia  dare 

FKtia  boa.        oportere  tt  reliqua.     In  like  matuier  the  bmorum  empttr  lues  at 

nnd.  fictitious  heir,  conTerdng  into  his  own  person  the  condenmatioa 

of  him  who  has  bought  die  goods ;  that  Uj  be  sues  that  his  itdver' 

sary  be  condemned  to  give  to  him  that  which  was  the  property  of 

the  other,  or  that  which  the  other  ought  to  render,  dart  tpartert, 

'  P.  .s,  s,4e.  '  p.  19.  5,  »i. 
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to  himself.  This  ficdon  is  termed  Ruttiiana,  after  the  praetor 
Rudlius,  who  is  said  to  have  introduced  the  boaorum  vendith. 
Again — he  who  has  not  as  yet  acquired  a  title  by  usucapion,  to  an  Fiirio 
object  regularly  delivered  to  him,  but  whereof  he  has  lost  the  """?"""»■ 
possession,  feigns  the  usucapion  to  have  been  pcriected,  and 
accordingly  frames  his  intentia  thus  :  Judex  tsto.  Si  quern  bominem, 
Autus  Agerius  emit,  et  is  ei  tradidus  est^  anna  possidistet  turn  si  turn 
homintm  de  guo  agitur,  ejus  ex  Jure  quiritium  esse  oportere. 

The  Roman  citizenship  could  be  feigned  by  or  to  a  peregrinui^  ncda  cJTiDik. 
in  cases  where  it  was  equitable  that  he  should  have  a  remedy, 
as  in  the  case  of  theft  :  Judex  eslo.  Si  parel,  ope  eonsiliove  Dionts 
Htrmai  fillip  furtum  factum  esse  patera  aurex,  quam  ah  rem,  li  civit 
romanus  esset  pra  fure  damnum  dectdere  apartere ;  and  in  like 
manner,  in  cases  oi  damns  injuria,  under  the  Aquilian  law,  where 
theperegrintJS  was  plaintiff  or  defendent. 

The  Action  whereby  one  who  is  termed  not  to  have  suffered  a  Eicdo  cip.  dim 
capitis  deminulia,  is  similar  to  the  last ;  because  a  woman  by  co-  i"=  mtiMC*, 
cmption,  or  a  male  by  arrogation,  ceases  by  the  civil  law  to  be 
obligated  ex  contractu,  and  cannot,  therefore,  be  sued  directe.  To 
prevent  a  miscarriage  of  justice,  then,  which  might  easily  occur, 
by  a  person  procuring  him  or  herself  to  be  adrogated  or  coempted 
in  fraud  of  creditors,  the  actia  ulills  procedes  upon  the  principle 
of  rescinding  or  ignoring  such  capitis  deminutio. 

Gaius*  calls  these  actianes  utiies,bM  Ulplan Jictiiia.     The  term  Aci^oficaa» 
utilitas  has,  also,  a  larger  signification  ;  namely,  that  extension  of  ■"''  ""''^ 
a  legal   principle   which   results   from   the   practical  want   of  a  '3""'")"°'""- 
remedy.' 

Savigny  thinks,  perhaps  correctly,  that  the  actio  uttlit  which 
flowed  out  of  an  actio  legitima,  was  always  based  on  a  fiction^  evi- 
dent on  the  face  of  the  process  ;*  but  that  such  fiction  was  not 
apparent  in  the  inientio  of  a  utilis  actio  pratoria.*  Probably,  in 
this  latter  case,  there  was  no  fiction  at  all. 

We  find  aclionet  described  as  utiles,  which  are  personal  as  well 
as  real,  as  well  penal  as  those  which  aim  at  the  acquisition  of  the 
property  on  either  side  unchanged. 

Many  actiones  utiles  occur  m  the  later  law,  which  are  based 
upon  the  fiction  of  an  old  legis  actia,  every  trace  of  which  is 
lost.* 

There  is  still  another  and  perfectly  different  signification  applied 
to  the  terms  directa  and  utilis,^  and  that  is  when  one  gives  to. 
another  a  power  of  attorney  to  sue  in  his  name,  or  has  ceded  his. 

'iMt.  1.  %  I5ji  I.  1,13,  %  4i  Ulp,  •GaiDi4,^Io,ii,  31,  31, 13- 

al,  ^   II.      N.B.  Thcte  are  all  icdonci  '  Zollei  will  have  h  that  urilu  actio  ng-. 

ndlti,  fbanded  on  old  ciiil  U«  actioiu.  niGa  no  marc  than  thit  there  is  a  right  of 

*  Savignj  Sfit  Tol.  I,  %  15,  p.  56  ;  Id.  action,  and  that  it  ii  neier  ■  technical  ex- 

5,  ^  115,  p.  7x.  pieauoa  :  u»a  what  data,  it  ii  left  for  the- 

'  Mublenbrach  corioDf  p.  150.  ingenuitjr  of  the  (tudtat  to  imagine. 

*P.  «0,  I,  I,  S  li  P.  in,  6,   I,  pr.j 
Vat.  In|.  %  90. 
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right  of  action  to  such  person  ;  now  in  the  first  of  these  cases,  tbe 
plaintiff  is  said  dirtctt  agtrt — acthnt  dirieta  exptrire,  but  in  the 
secoad,  actionem  utilem  habere.  Thus,  on  the  sale  of  an  inheri- 
tance, the  vendor  is  under  the  obhgation  ad  cedendas  actionesy  to 
give  him  a  power  of  attorney  to  collect  the  outstanding  debts,  on 
which  the  purchaser  can  procede  dlrecte  against  the  debtors,  but 
in  de&ult  of  it,  he  must  bring  his  action  ut'iliUr  against  such 
debtors  of  the  estate. 


%  2023. 

liaoii  of       With  respect  to  the  intrinsic  nature  of  the  actions  themselves, 

™rai»Dd  ^^  distinction  is  again  duplex,  some  as  arising  out  of  contract  or 

delict,  and  therefore  attaching  peculiarly  to   the   person  of  the 

defendent,  and  requiring  him  dare  faeere  praitare  oporttre.^  are 

termed  in  personam^  and  as  these  actions  are  based  on  contract  or 

promises,  they  differ  from  those  the  subject  matter  of  which  is 

some   tangible   corporeal   or  incorporeal   thing  aut  utendi^  aui 

utendi  fruendi.,  eundiy  agendi^  aquam  ducendi,  vel  allius  tolUndi  vel 

prospiaendi.     These  actions  are  termed  in    rem-,  but   otherwise 

itionn      vindicatianei,  while  those  which  are  personal  are  termed  condic- 

rionw.       tiones.*     With  respect  to  this  word,  Justinian  tells  us* — jfppella- 

mus  autem  in  rem  actlones,  vindicationes  ;  in  personam  vero  acliones, 

quibus  darcy  aut  faeere  opartere  inlendttur  condictiones.     Cotidicert 

enim  est  denuntiare.,  prisca  lingua ;  nunc  vero  abuse  dicimus.,  con- 

diciioncm  actionem  in  penonam  esse.,  qu^  actor  intendit  dare  sibi 

Bportere.    Nulla  enim  hoc  tempore  e'o  nomine  denunciatia  fit.^     The 

distinction  is  clearly   drawn  by  both    Justinian   and  Gaius,  the 

former  being  a  mere  amplification  of  the  latter. 

ID  of       Definition  of  the  Institutes,  4,     Definition  of  Gaius,  4,   §  i, 

ision  of          Omnium  actionum  quibus  in-  Si  quaramus  quot  genera  ac- 

""°  "^    ter  aliquos  apud  judices  arbitrasve  tionum  sint,  verius  vidctur  duo 

de   quaque   re  quaritur.,  summa  esse,  in  rem  et  in  personam   .   ■ 

divisio  sic  duo  genera  deducitur  In  personam  actio  est  quotiens 

aut  enim  in  rem  sunt,  aut  in  cum  aliquo  agimus,  qui  nobis 

personam.     Namque  agit  meus  vel  ex  contractu  vel  ex  delicto 

quisque  aut  £um  eo  qui  ei  obli-  obligatus  est,  id  est  cum  tnten- 

gatus  est,  vcl  ex  contractu  vel  dimus  dare,  przstare  oportere. 

ex  malcficio,  quo  casu  proditK  In  rem  actio  est,  cum  aut  cor- 

'Gaiui4,^z.  1,4,4;  Symmach  epiic.  10.  ji.    Dcnun- 

'  l<i.  %  3.  clitio  wai  the  mode  of  commenciDg  a  niiL 

*  I.  4,  ^  5-  The  ciQiiOD  wai  made  by  limpli  decUia- 

*  I.  4,  6,  %  15.  tioD  of  the  faim  of  acdon   bcAtn  >  cotn- 
'  Paul,  in  Coll^  L.  L.  Mei.  i,  6  ;  Aurcl.  p«Ks[  authority,  and  ditet  in   tlu  age  of 

VicbdcOn.  iti  C.TIi.i,4,Sj  C.Tfa.      Mircui  Aureliui. 
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sunt  actioncs  in  personam,  per  poralem  rem  intendimus  n' 
quasiiitendit,adversariuiiieid3re  esse  aut  jus  aliquod  nobis  com- 
aut  fjcere  oportere  tt  allh  gut-  pctere. 
busdam  modis ;  aut  cum  to  agit 
qui  nulla  jure  ti  ebligatus  mmiit 
tanun  alicui  de  allqua  re  contro- 
versiam:  qua  casu  pndila  ac- 
tiones  in  rem  sunt,  vetuti  si  rem 
corporalem  possideat  quis,  quam 
Titiut  luum  esse  affirmet^  et  pos- 
sessor dominum  se  esse  dicat ;  nam 
si  Titius  suum  esse  intendat  in 
rem  actio  est. 

The  ampURcation  of  Justinian  can  hardly  be  called  an  improve- 
ment. Uipian  is  still  shorter,'  Jctionum  genera  duo  sunt,  in  rem^ 
qute  dicitur  vindieatio,  et  in  personam,  qua  condiclio  appellalur. 

§  2024. 

Actiones  in  rem  are  subdivided  into  civiles  and  Pretoria,  the  E 
former  being  based  upon  laws,  senatus  ansuha,  and  constitutions  * 
of  the  various  emperors,  and  the  latter  on  edict  of  honorary  law  of 
the  praetor. 

The  Emperor  Justinian  added  to  these  a  third  species  of  action, 
termed  mixta.' 

The  actiones  civiUs  consiste(j  in  ret  vindicatia,  the  actio  in  rem 
utilis,  the  hereditatis  petitio,  the  actio  eonfessoria^  and  the  actio 
ntgatoria. 

The  oldest  action  which  remained  in  use  was  the  rei  vindi- 
catio,  which,  with  some  formular  modification,  was  retained  in  the 
centumviral  court.  This  being  an  old  legis  actio,  it  is  more  con- 
t  to  describe  it  first. 


§  2025. 
The  ancient  form  of  the  actio    ret   vindicationis   supposed    a  Actio  lindlci- 
species   of  battle  or   fight,  ultimately  settled   by  judici^  inter-  tionUrei. 
position.^     Before    this    action    could    be    commenced,    it    wag 
requisite   to  ascertain  which  of  the  two  parties  was  in  actual 
possession,  as  in  the  case  of  a  moveable  thing,  or  landed  property, 
or  in  constructive  possession,  such  party  to  the  suit  thereupon 
became  the  reus  or  defcndent,  and  under  the  obligation  of  giving  lu  de  rindidii 
vindicia  or  security  to  the  actor  or  plaintiff.     Occasionally  this  "  *''^'j^'" 
was  also,  as  may  be  easily  conceived,  a  matter  of  dispute,  and  '°°* 

'  p.  44,  7, 15,  pt.  '  Glim  4)  ^  15  ;  (Akcd}  ib  Vcnin.  s, 

*  I.  4,  6,  ^  la,— ef  [be  inonsalic  0!      1,  45,  p.  191,  Orcll. 
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thereupon,  the  11$  vindidarum  arose  ^before  the  prztor,  who 
assigned  die  possession  by  an  interlocutory  decree,  to  him  who 
"  showed  cause"  the  most  to  his  satislkction,  obh'ging  him 
to  give  the  plaintiff  satisdatton  or  security  that  the  inject 
should  not  be  deteriorated  in  the  interim.     If  the  action  were  / 


rem  for  a  chattel,  which  could  be  readily  transported  from  place  to 
place,  it  must  be  vindicated  in  the  legal  form.*  For  this  purpose 
it  must  be  produced  in  court,  and  the  property  in  it  claimed  by 
both  parties  br  their  placing  their  hands  upon  it. 

This  injectta  manuum  is  often  alluded  to,*  and  termed,  in  the 
law  of  the  Twelve  Tables,  in  jure  manum  censerere^  the  form  is 
preserved*  in  Gaius  and  elsewhere  :  Hune  ego  hominem  (rem) 
meum  esse  a'ta  secundum  suam  causam,  sicui  dixi  ecce  liii  vindictam 
imposui  ;  or, — Hunc  bam'inem  (rem)  ex  jure  quirltium  nuum  esse  aia 
tjttsqut  vindUias  mlhi  dart  pestuU;  at  the  same  time  laying  a  stick 
or  rod  tttmed  fesluca  *  upon  the  object,  typical  of  a  spear,  because 
a  title  by  acquisition  in  war  was  considered  the  best  which  could 
be  had.  For  a  like  reason,  a  spear  was  set  up  at  auctions  typical 
of  the  sale  of  plunder  taken  in  war,  and  which  was  accustomed 
luh  hasta  vendi^  hence  the  term  sub  hastath.^  For  a  like  reason  a 
spear  was  always  set  up  in  centumviralibut  judiciis. 

At  this  stage  of  the  procedings  it  was  competent  to  the  other 
party  either  to  remain  silent,  or  to  give  way,  in  which  cases  the 
pnetor  adjudged  a  temporary  possession  to  the  first  party  until 
final  judgment.  If,  on  the  other  hand,  he  intended  to  dispute  it, 
baminem  sive  rem  corripieris,  laying  his  hands  on  the  object,  he 
added,  Et  ego  hune  hominem  (rem)  meum  {meam)  esse  aio  ejusque  viv- 
dicias  mibi  conservari  postula.  The  praetor  then  tnterp<»ed,  order- 
ing both  to  remove  their  hands,  Mitteie  airiio  bominem  {sive  rem)y 
and  the  former  then  demanded,  Postub,  anne  dicas  qua  ex  causa  vin- 
dicaveris  f  to  which  he  replied,  Jus  peregt  sicut  vindietam  imposui. 
The  former  then  resumed,  ^ando  tu  injuria  vindicavisti  J)  «nj 
Sacramento  leprovoco,  to  which  the  latter  msweied.  Similiter  ego  Uy 


and  I  do  the  like ;  which  very  form  has  been  preserved  down  to 
the  present  day  in  English  actions,  and  termed  "  adding  the 
similiter."  The  prastor  then  interposed  a  second  time,  declaring, 
^i  nee  vi  nee  clam  nee  precario  possidet  ei  vindtcias  dabo^  and  pro- 
ceded  to  examine  to  whom  an  interimistic  possession  ought  of 
right  to  be  assigned,  and  ended  by  decreeing  that  the  other  should 
cjve,  frades  litis  et  vindidarum^  security  for  the  object  and  its 
mcrcments,  to  the  adverse  party ;  taking  in  addition,  from  bo^, 

I  Si  in  rem  agebitar,  mobilia  et  moTen-  *  Fntua  meani  t  barley  itiiw  or  Kipali, 

da,   qiue   mods  io    jut    idfeiii   adduciie  ■  itjlk  or  twig,  nich  u  tb«e  wich  vfakh 

pOMCOI,   in  jure   vindkibaatiii    ad    hunc  Euriit  build  ibeic  ncUi.     Plin.  lo,  41,  and 

modum,  I.  c.  %  iG.  iB,  X7  \  alK>  tit^  Plut.  in  opuK.  de  bji 

'  Ovid.  Am.  i,  4  et  1 ;  M«t.  £p.  i,  5  j  90!  Kro  a  nuinine  puniuncur. 

\nrK-  -^n.  10,  419.  •  h.  op.  ^  1417. 

>  A.  Cell.  N.  A.  ic,  10.  '  Siton  dc  Judit.  i,  11. 

'  Gain)  4, 4  16,  iG. 
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prmdtt  taeranuHti,  a  solemn  obligation,  that  both  parlies  had  made 
a  public  cession,  and  would  make  over  the  penal  sum  to  the  pub- 
lic treasury.  The  matter  then  stood  over  until  the  right  came  on 
to  be  tried  in  the  usual  course. 

^  2026. 

The  rule  which  the  pnetor  followed}  in  giving  this  interimtstic  Rute  kr  u^d 
possession,  depended  on  the  cause  shown;  and,  however  much  "™^°£''" 
he  was  at  liberty  to  use  his  discretion  in  such  matters,  he  was, 
nevertheless,  under  the  obligation  of  doing  so,  subject  to  certain 
general  rules  of  law.  Thus,  in  the  case  of  a  man  where  one 
asserts  that  be  is  free,  the  other  that  he  is  a  slave,  the  adstrtsr 
Gbtrtatis  is  intitlcd  to  the  temporary  possession  because  the  pre- 
sumption must  always  run  in  favorem  Ubertatii.^  Again,  in  the 
case  of  immoveable  property,  the  presumption  lies  in  ^vor  of 
the  tenent,  because,  in 'pari  eausa  nulior  ett  ratio  possidtntis^ 
with  which  the  rule  of  English  law  coincides,  and  requires  that 
the  plaintiff  show  a  bittir  utle,  in  order  to  enable  him  to  claim 
judgment  in  ejectment. 

%  2027. 

Thus  fax  the  proccding  applied  to  objects   capable  of  innate  T''^'l!^• 
motion  or  of  being  moved,  se  mavtHtia  or  mobilia ;  but  where  the  ™iijj  ";„. 
object  is  immoveable,  as  land  or  the  like,  a  symbolical  seisin  must  movetUo. 
of  necessity  be  substituted, 

OriginaUy,  then,  the  litigant  parties,  accompanied  by  the  com-  The  euij 
petent  authority,  betook  themselves  to  the  site  in  dispute,  where  f^""  'f  ^'^ 

'^-,,  * '       ^  ,,  ii>  ^     .    ^'        '  law  and  pncUci 

a  nctitious  contention  took  place,  and  the  mtenmistic  possession  oftbcTindi- 
was  awarded  on  the  spot  itself  to  one  or  other  of  the  claimants,  ct»- 
and  hence  the  tx  jurt  manu  cansertum  ,-*  a  practice  as  old  as  the 
Twelve  Tables,  in  which  we  find  si  qui  in  jure  manum  conserrunt. 
"'  ■       ■  ■  ^    .      -  ^  gjj,(g^  ^ 


The  continual  extension  of  the  Roman  State,  and  especially  of 
the  boundaries  of  Italy,  soon  rendered  the  strict  observance  of 
this  formality  in  the  highest  degree  as  convenient,  and  led  to  a 
relaxation  of  the  rule. 

It  has  been  premised  that  when  the  object  could  without  in- 
convenience be  produced  in  court  it  was  done,  otherwise  a  part  of 
itj  by  a  legal  synecdoche,  was  held  to  represent  the  whole.     The  Scmnd  epoch  in 
parties  were  consequently  allowed  to  go  tc^ther  from  the  court  to  **"*  ^y  *"^ 
the  spot  in  question ;  and  having  there  gone  through  the  formality  J^^J^^    * 
of  a  combat,  to  take  thence  a  part  of  the  object  in  dispute,  as  for 
inftiiiic£>  a  ponion  of  a  column,  one  sheep  or  goat  from  a  fiock, 

■  Hili&liB.  J,  p.  Ill,  dta  the  anjiiM  to  Vlrgioito,  the  nndex.     There  U  ■  l<n( 

JDd|nunt  of  AppitH,  Li*.  ],  whomifiMd  irticli   npoa    tbi>   judgment  in  SiTigajri 

the  temponij  fomamm  of   Viipnit    to  ZdOchrift,  tdL  i,  4,  3. 
CliudiiM,  the  adwitor  Mirinln,  iuteul  of  '  A.  Cell.  N.  A.  10,  i). 
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nay,  even  a  tuft  of  hair  or  wool  was  taken  therefrom,  and  thr 
vindication  proccded  as  if  in  the  presence  of  the  whole  object. 
The  same  rule  applied  to  land,  a  house,  or  inheritance,  by  a  clod 
of  earth,  a  tile,  or  some  portion  of  the  inheritance  being  produced, 
and  which  was  held  to  be  sufficient  to  satisfy  the  law.* 
Viadiuiram  This  procedlng  was  termed  vindicias  suTnere ;^  and  the  wit- 

nmipdik  nesses  who  assisted  at  the  transaction,  supersTttes.*    It  had  for  its 

object  the  preservation  as  ^  as  practicable  of  the  old  principle, 
which  required  the  trial  to  take  place  in  the  presence  of  matter  in 
issue.  Nor  was  t\\efestuca  or  rod  forgotten,  with  which  one  or 
the  other  party  was  feigned  to  have  won  the  possession  from  the 
other  by  force  and  arms.  This  practice  has  not  long  been  disused 
as  a  mode  of  transferring  land  in  England.  Coincidence  in  so 
fantastic  a  formality  furnishes  a  pretty  strong  presumption  of  the 
source  whence  it  flows  j  the  more  so  as  it  is  traceable  In  the 
transfer  of  copyholds  at  the  present  day,  where  the  admission  is 
"  by  the  rod,  according  to  the  custonv  of  the  manor,"  the  copy- 
holder seizing  the  wand  in  the  hands  of  the  steward,  who  admits 
him ;  the  rc^  and  clod  are  again  traceable  in  the  symbolical  de- 
livery or  conveyance  of  land,  inter  vivos.* 
Thini  epoch  in  Time  tended,  however,  to  render  the  formality  connected  with 
the  iiw  and  the  vindication  of  land  yet  more  simple  ;  the  previous  appearance 
pricdct  of  ch*  of  the  litigant  parties  in  court  was  dispensed  with,  and  they  were 
'  ""^  permitted  to  procede  at  once  to  the  Incus  in  qua,  there  to  fulfill  the 
necessary  formalities,  and  then,  first,  to  appear  before  the  pnctor, 
feigning  to  have  gone  thither  and  back  at  his  instance.*  Cicero* 
terms  tnis  deduclio  qua  maribusjit ;  and  the  expression,  ex  convintu 
vimfieri^  equivalent  to  the  vis  civilis  et  festucaria  of  Gellius.' 

The  last  step  in  the  simplification  of  this  form  of  action  for  the 
recovery  of  land  was  taken  under  the  emperors ;  a  clod  of  earth 
was  simply  brought  in  by  the  parties  to  represent  the  land,  or  a 
tile  to  represent  the  house,  and  the  cause  then  proceded  in  the 
same  way  as  in  the  recovery  of  moveables,  where  part  of  a 
column  represented  the  whole,  a  single  sheep  or  goat  a  flock,  or 
even  some  wool  or  a  hair  taken  therefrom,  or  in  the  case  of  an 
inheritance,  some  object  forming  a  part  thereof.^ 

It  is  curious  thus  to  trace  the  history  of  a  fiction,  and  to 


.    >  A.  GelJ.  N.  A.  10,  10.      VindicU   id 

*  Cic.  pro  Miit»na,  11. 

eiE  cMreptio  maoui  in  re  it^ue  in   loco 

'  Pm  Tullio,  JO,   16;  pro  Cwuat,  i. 

pmcnti  ipud  prztonOi  a  xU  Tib.  fiebit 

7.  1»- 

to  quibu  iu  (criptum  ett, — S  qa  a  jun 

7  Pro  C»ciDi,  8. 

•  N.  A.  10,  10,  fed  Tide  SiTitaT  Zcit- 

■Cic  pro  Muncni,  ix,  14;  Vino  de 

L.  L.  C.  S4. 

mafca  the  dedtalia  jiu  matitiu  jit  diiliBct 

*  Fotut  v,  Miptndtn  et  rindlcln. 

from  tU  form  of  vin£cai!s  ptr  uiirtmnnm. 

•  Vide  writ  of  right  Bl.  com.  ],  p.  193  ; 

eonnecdng  it  with  the  fonn  ptr  sfntmiim, 
Tide   et   Wiltet    0«.    de   R.   R.  k  676, 

alio  r]UUido  ham  vel  aliud  corporeum  quid- 

libet  pon^tnf  •  domiro  tc  invettiturim 

bctn  dicenMi  la*  ultem  coram  duolnii 

*CA,.«,%17. 

ride  Bl.  com.  1,  w>,  idroeetn  inieaitu™. 
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obcerve  how  hr  it  majr  depart  from  the  reality  before  all  trace  of 
it  is  utterhr  lost. 

It  may  oe  asked,  why  all  vestige  of  an  obsolete  fiction  was  not  at  fuexpedieDC]'  of 
<«ice  abdished  by  a  measure  permitting  the  parties  at  once  simply  i^^"*™* 
to  declare  that  the  one  claims  ftom  the  other  the  ownership  of  a 
stated  thing  or  piece  of  land,  as  has  been  done  in  this  country 
with  respect  to  the  action  of  ejectment,  under  the  new  Common 
Law  Procedure  Act?'  The  answer  is  easy.  That  in  the 
Roman  State  especially,  every  legal  form  was  connected  with  that 
Tvhicb  was  once  a  reality,  and  that  it  involved  less  difficulty  to  ad- 
here to  known  and  admitted  forms,  and  gradually  to  accommodate 
them  to  a  changed  state  of  society,  than  to  upset  all  the  incidents 
connected  with  them  by  a  sudden  change,  which  must  ever  tend 
CO  unsettle  the  law  and  practice  of  the  courts  ;  all  nations  have, 
therefore,  found  it  more  advisable  to  let  the  one  g^ide  into  the 
other,  than  to  adopt  any  abrupt  measure  which  might  disturb  the 
practice  and  affect  former  decisions ;  and  it  is  upon  this  groimd 
that  many  consider  the  abolition  of  the  conveyance  by  fine  and 
recovery  mconvenient.  It  is  difficult  to  see  the  objection  to  the 
fiction  of  John  Doe  and  Richard  Roe  in  the  English  action  of 
ejectment,  where,  by  the  fiction  of  a  lease,  the  title  to  land  was 
brought  within  the  jurisdiction  of  a  common  law  court,  by  feign- 
ing a  chattel  interest ;  or,  to  the  fiction  of  trover,  whereby  the 
plaintiff  was  foigned  to  have  casually  lost  a  thing  out  of  his  posses- 
sion, and  the  defcndent  to  have  found  and  converted  it.  A  cur- 
tailment of  court  and  other  foes  and  expenses  on  the  intermediate 
steps  is  the  real  desideratum,  and  not  the  abolition  of  fictions, 
which  is  as  good  as  any  other  means  which  can  be  devised,  because 
they  answer  all  the  purposes  of  the  simpler  reality,  and  have, 
moreover,  the  advantage  of  expansion,  extension,  and  ebsticity  j 
hence  it  is  not  always  advisable  to  sweep  off  old  established 
fictions,  and  thereby  unsettle  a  practice  definitely  ascertained  and 
known,  and  deprive  the  law  of  its  own  natural  logical  develop- 
ment. 

§  2028. 

Gradually,  almost  every   vestige  of   the  original   vindication  Fourth  epoch  La 
vanished  j  and  it  was  then,  first,  that  a  novel  form  was  given  to  J^^*  ^^^ 
this  action  of  vindication,  nevertheless,  not  altogether  without  the  viaaiudo. 
help  of  another  fiction,  in  which  a  sponsion  was  substituted  for  the" 
former  tacramtntum  and  the  vindicia. 

The  plaintiff  who  claimed  the  object  as  his  property,  jure  quU  Sponrio  «ub- 
ritia,  challenged  the  possessor  to  wager  a  certain  sum  of  money  to  ^^'JJj*,' 
be  paid  to  him  in  case  he  should  turn  out  to  be  In  the  right ; 
whereupon  the  defendent  was  compellable  to  stipulate,  and  give 
security  for  the  delivery  of  the  object  in  Issue  together  with  its  in- 
'  15  &  16  Tic.  76. 
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crements.  The  immediate  question  in  iuue  before  the  court,  aod 
claim,  was  upon  the  sponsion ;  nevertheless^  upon  judgment  being 
g^ven,  the  money  was  not  practically  demanded,  but  the  plaintitt 
took  advantage  of  the  option  contained  in  the  judgment,  to  dusand 
and  have  the  object  itself,'  contrary  to  the  practice  followed  in  the 
En^ish  action  of  debt  and  detinue,  in  which  liquidated  damages 
are  inforced.  The  plaintifi^  or  pititar  appearing  before  the  prz- 
Cor,  addressed  the  defcndent  in  the  words, — Fundus^  qui  est  la 
djra,  qui  sahinui  vacatur^  eum  ego  tx  jurt  quiritium  nuum  esse  ait, 
inde  ibi  ego  te  tx  jure  manum  ctntertum  voea.  Should  the  dependent 
thereupon  ^ve  way,  the  pnetor  adjudged  the  possession  of  die 
land  in  question  to  the  plaintiff^  if,  on  the  cootraty,  be  intended  to 
defend  his  possession,  he  replied, — Uad4  tu  mt  tx  jurt  manum  etn- 
serlum  vocaili^  inde  ibi  ego  te  revoco ;  hereupon  the  praetor  inter- 
posed v\t\i,— Super stitibut  prauntibus  istam  viam  dico,  laitt  viam} 
and  shortly  added,  reditt  viam.  The  meaning  of  which  address 
was,  that  the  litigant  parties  should  go  with  the  witnesses  to  fetch 
a  clod  of  earth  in  order  that  the  question  might  be  tried ;  and  it 
being  feigned  that  they  bad  complied  with  this  order,  the  officer 
of  the  court  led  them  back,  and  the  cause  proceded,  the  pnetor 
decreeing  possession  or  vindicite  to  him  whom  he  considered 
intitled  thereto  by  the  formula, — Vndt  tu  ilium  dtjeciiti,  juum  nee  fi, 
nee  clam,  nee  precarie  possiderel^  ea  ilium  rettituas  Jubte,'  This 
interlocutory  point  in  the  cause  having  been  decided,  he  who  was 
excluded  from  the  possession  was  heard.  The  pWntifF,  however, 
commenced  with  the  question, — ^ando  tt  injure  anspieif^  ptstub 
annt  sies  auctor?^  If  no  answer  was  given  to  t^is  by  the  defen- 
dent  the  cause  was  at  an  end ;  if,  on  the  contrary,  be  denied,  the 
pnetor  ordered  him  ad  sacramtntwn  pravocare,  to  challenge  the 
defendent  to  wager  a  certain  sum  of  money  to  be  paid  in  case 
the  feet  were  not  as  he  asserted,  saying, — ^ando  negat,  sacra- 
mento  quarito ;  and  hereupon  the  plaintiif  proceded  to  comply  in 
■  the  form, — ^ando  negas,  te  sacramenta  quingenarie  provaco,  tpon- 
dtsne  tt  daturum  quingentos  li  auctor  sis?*  that  .is  to  say, — Since 
thou  deniest,  I  call  upon  thee  to  bet  fifty — dost  thou  promise  to 
pay  fifty  if  thou  beest  cast  ?  To  which  the  fitting  reply  was 
in  the  affirmative, — Spondee  quingentos,  si  auctar  stem ,-  thereupon 
the  reus  asked, — Spondesne  idem  ni  sim;  to  which  he  gave  his 
assent, — Et  ego  quoqut  spondea. 

Next  came  the  assertion  of  property  on  the  part  of  the  actor  or 
plaindfF] — ^ando  aio,  neque  negas  tt  auctorem  tsse,  hunc  bcminem 
(fundum)  ex  jure  quiritium  meum  tsseaia.     The  pnetor  here  inter- 


■G)iui4,9i,  J},94i  Gc.in  Verr.  i,  'Si  auclar  di,  if  he  then  wai  a  b«uc 

;i  (AKaa)  in  Vtir.  i,    i,  4;,  p.  191,  fid«  pasour,  ind  woold  deliTcr  poHOsioa 

irelL  \f  he  loit  the  luit,  and  not  liaiidulcarij 

*  Sigon.  I,  II,  p.  4J9,  iq. ;  1.  Rkt.  id  tranefcr  it  to  4  oioie  powerful  tittn^rf, 
liTib.  n.  p.  Jit>q.  lideetThibaucSxit-d.  R  R.  ^481. 

*  Qc.  pro  CiK.  19. 
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posed,  and  inquired  whether  the  defendent  persisted  in  his  vindi- 
cation i  if  not,  the  object  was  fbnhwith  adjudged  to  the  vindicator ; 
but  if  he  persisted,  he  did  so  in  the  formula,— £/  ege  euadem  homt- 
nem  {fundum)  meum  tsu  aia  ex  jure  quiritium,  ad  nonne  tu  dicis-,  qua 
cauia  vindUaverisf  At  this  stage  of  the  proccdings  the  formal  Security  igiin:t 
pleadings  were  concluded,  unless,  indeed,  the  plaintitt  called  upon  **"*<"'»». 
the  de^dent  to  give  security  to  be  answerable  for  the  main- 
tenance of  the  ttatus  quo,  where  it  was  probable  that  the  property 
mi^ht  be  deteriorated  in  the  iDcanwhite;  this  security  he  was 
obliged  to  give,  under  the  penalty  of  loGing  his  cause.*  The  real 
question  of  ownership  was  then  gone  into  by  the  plaintifi*  shewing 
his  title.* 

§  2029. 

Real  actions  attach  directly  upon  the  object,  and,  ibr  that  reason,  Actionci  ia 
lie  against  any  one  who  may  be  in  possession  of  it ;  nor  does  he  "^  s«nmii)r. 
cease  to  be  a  possessor  for  this  purpose,  who  has  fraudulently 
ceased  to  possess.  The  possessor  of  a  thing  cannot,  for  the  most 
part,  bring  an  acth  in  rem,  because  his  demand  would  be,  either 
that  the  thing  be  delivered  to  him,  which  would  be  absurd  in  one 
who  is  himself  in  actual  possession,  or  be  must  pray  that  the  ob- 
ject be  adjudged  to  him,  and  divested  out  of  the  defendent :  this 
would  also  be  of  no  avail,  because  a  third  party  could  always 
claim  IL  But  if  it  be  asked  why  a  real  action  will  not  avail 
against  one  who  claims  the  property  in  an  object  of  mine,  and 
deals  with  it  without  my  consent  i  the  reply  will  be,  that  a  better 
remedy  is  supplied  by  mterdict,  by  a  possessory  remedy,  or  by 
challeng^g  the  claimant  to  bring  suit  in  that  behaif. 

The  rule,  then,  is  that  the  possessor  does  not  bring  a  real 
action,  ei  vera,  qui  posiidei,  non  est  actio  pridiia^  which  is  suffi- 
ciently clear,  if  it  were  not  for  the  sequel,  which  has  given  rise  to 
much  discussion.  Sane  uno  casu  ^1  possidet,  nihilominus  actoris 
partes  obtinet,  siatt  in  latittrihus  dtgeitorum  lihris  epportuniut  ad- 
Partbit.  Some  read  alitriui  for  actoris,  some  insert  nan  after  saitt ; 
but  no  one  has  been  able  to  discover  the  iinus  casus  men- 
tioned. 

Hdpiiier*  thinks  the  unus  casus  is  that  in  which  the  plaintiflf  is 
in  possession ;  but  being  disturbed  therein,  prefers  the  remedy  by 
vindication  to  that  of  the  interdict  utt  passideiis,  on  account  of  the 
difficulty  in  proving  the  possession.  It  is,  however,  clear  that 
such  person  can  institute  a  revitidicatio.'  Suppose,  for  instance, 
the  plaintiff  to  possess  a  wood,  and  that  another  arrogates  to 
himself  the  dominion  and  right  of  cutting  timber  j  the  plaintifF 
brings  suit  and  claims  that  the  wood  be  adjudged  to  himself,  and 
the  defendent  restrained  ti:om  felling  the  trees. 

•Pin].  R.  S.  1,10,  I.  *l.4,e,^>. 

•  Sig.  L  c.  RsTiril.  Pnitiim.  5,  p.  889,  *  Com.  ^  1095. 

iq. }  Briti  de  6tim.  j,  p.  369-476,  iq.  *  P.  41,  a,  11,  J  i. 
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Real  actions  may  arise  either  lu  tUmtnh — 1»  urvitutf-~ex  here- 
ditate — or  ex  jure  pignoris. 

§  2030. 
TheKtioid  The  right  of  vindication  is  founded  on  dominion,  which  is  jut 

vindicitioDb.       ,-^  ^,  eerporall^  ex  quo  jfacultes  de  re,  ejut^ue  fructibm  dispennuUy 
.  eam(fue  vindicandt  nascitur^  nlii  vel  lex,  vel  cenventioy  vtl  teitm$ 
voluntas  lAshtat,^ 

Vindication  *  is  an  actio  in  rt  tingulari,  and  one  <^  the  means 

by  which  this  right  is  prosecuted,  where  the  specific  object  is 

wished  to  be  recovered,  and  not  its  equivalent  value  only,  which 

must  be  sought  by  an  action  of  damages,  and  which  is  a  personal 

and  not  a  reu  remedy. 

PiMndcdaa  Vindication  being  founded  on  and  invented   to  recover  tiie 

domiaiaa.  dominion  actio  realis  ex  dominie  orta,  it  will  be  found  to  follow  the 

rules  applicable  to  that  right  step  by  step ;  thus,  being  founded  on 

the  plenary  dominion,  it  is  not  competent  to  one  who  has  not 

this  title ;'  hence  a  purchaser  cannot  vindicate  an  object,  which 

has  been  sold,  but  not  delivered  to  htm  ;*  and  where  sold  to  two 

persons  jointly,  he  only  who  has  received  the  delivery  can  recur  to 

this  remedy.     He  with  whose  mon^  an  object  has  been  bought, 

cannot  maintain  this  action,  because  the  maxim  res  suceedit  in  locum 

Exception  ftwn  pretii  does  not  here  apply  to  singular  objects  i'   from  this  rule, 

th^  ob]tcc''dL«    ott'crwise  general,  must  be  excepted  pupills,  minors,  soldiers,*  and 

not  [eprocnt      the  wlfe,  if  the  husband  purchase  the  object,  not  with  the  dotal 

the  pnc*.  money,  but  wfth  that  which  has  been  given  to  her,  for  here  the  ret 

vindicatio  utilis  is  given,  and  the  principle  of  the  thing  succeding 

into  the  place  of  tne  price  is  admitted  ecjuitabty.^     Hence  it  will 

To  whom  com-  be  Seen  that  the  vindicatio  directa  lies  only  where  the  dominium  is 

I*""'-  plenum  ;  but  that  where  it  is  minus  plenum,  the  remedy  is  restricted 

to  the  vindicatio  utHis.^    The  platntifF  is  consequently  bound  to 

prove  the  transfer  of  the  dpminion  to  him  by  his  auctor,  or  the 

acquisition   of  it  by  usucapion. 0     On  this  principle,  corporeal 

objects  can   only  be  vindicated  j'"   singular  things  being  either 

separate,  or  composed  of  several  collected  parts,'^  not  exempted 

from  commerce,'*  may  be  so,  and  those  things  which  remain  from 

our  property  which  has  perished,  not  being  annexed  to  any  other 

'd.  I,  is,»i.  •c.4,50,8. 

'  C.  4,  St,  ult.     Ocero,  in  hit  miiX  ■  C  31,  S  j  P.  6,  i,  1. 

poetiul  Nyle,  writo, — Vindicado  at  per  '  F.  14,  i,  55  )  C.  13,  ],  12  j  C  31 

^uam  nt  et  injurii  el  omoino  omoe  quod  31,  8. 

obfatanira  at,  dtfeadeodo   et  ulckceudo  '  P.  6,  i,  33  et  66  j  C  13,  I,  30)  C. 

prapulunu, Cic. dc Jur.  a,  53.    Thkvin-  3,11,9. 

dicida  11,  liowCTer,  not  the  legal  remedj  *  C  41,  i,  ao,  pr. 

here  referred  to,  but  ii  tftui  Tindice  dig-  "  [.  4,  6,  ^  I. 

num ;  hence  ill  icdmu  in  re  «n  tenned  "  P.  6,    I,   I,  ^  3  )   Id.  *  et  3,  ft.; 

vindicatiani,  I.  4,  6.  Id.  56. 

•P-44.7.3-  "M.  1,^1  J  H..3,%1. 

«P.6,  l,7»;C.  3,3»,  IS- 
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object,  in  which  latter  case,  if  Beverabie,  thejr  can  be  prosecuted  by 
»a  actie  ai  txhibtndum  i  but  if  not,  they  must  be  claimed  by  an 
actia  in  factum^  which  does  not,  however,  apply  to  a  unhtrsitat 
juris.* 

It  lies  against  the  true  possessor,  detentor  being  so  before  ty  '^ 
sentence,*  the  onus  of  proving  such  possession  lying  on  the  plain-  P~" 
tiff.*  The  things  vindicated  must  t>e  specifically  designated  by 
the  actor ;  in  order  that  it  may  appear  whether  the  defendcnt  be 
in  possession  of  them  j'  simple  detainers  nudi  detentoris  may 
Kberate  themselves  by  naming  their  auctar.^  Diversely  from  the 
mode  of  procedure  in  the  hertditatis  pttithy  the  possessor  cannot 
be  called  upon  to  show  the  title  in  virtue  whereof  he  pos- 
sesses.T 

By  an  analogic  with  the  htftditatis  peiiiie,  the  ret  vindlcatia 
lies  against  those  feigned  to  possess,  such  as  those  who  have 
fraudulently  ceased  to  be  in  possession ;  this  nde  was  introduced 
by  an  interpretation  of  the  Sctm.  respecting  the  btrtditatii  petilio 
made  in  the  age  of  Hadrian"  against  those  who  defend  the  suit, 
that  is,  detentors  who  do  not  divulge  the  authoritv  in  virtue  of 
which  they  hold  (shew  their  title),  but  it  does  not  lie  against  the 
heirs  of  possess ors,B  except  they  be  really  in  possession,  or  unless, 
indeed,  quid  tx  persona  defimcti  eataiussum  lit^  aught  has  been 
given  him  in  trust  by  the  deceased.'" 


%  2031. 

The  actio  re's  vindicatimis  being  an  actio  in  rtm^  lies  for  the  Redproad 
recovery  of  the  object  to  us  belonging,  with  all  its  accessories  and  if^f^f"*"' 
rights  ;"  hence  the  fruits  of  the  object  must  be  restored  according  mj^d^Snoi 
to  the  nature  of  the  possession,'*  and  the  owner  or  demsnus  is  bound 
to  indemnity  the  possessor  accordingly,  for  his  expenses  on  or  about 
the  object,'*  but  not  to  the  extent  of^restoring  the  price  which  the 
possessor  may  have  paid  for  the  object,"  save  he  shaJl  have  incurred 
it  in  redeeming  it  from  a  robber,  prado-,  or  enemy  i"  thus  the 
rules  above  laid   down  apply  with   the  distinction  only  of  the 
possessor  not  being  obliged  to  restore  aught  of  the  fruits  con> 
sumed,  except  in  so  ^  as  be  may  have  been  inriched  by  a  sur- 

'  Id-  49i  ^   I ;  Id.  ij)  4  5 )  P.  iO|     Amd  II  to  i  iblrd,  the  nadJcitiiMi  wmld 

A,  6.  not  lU  oD  the  mulm ;  Hand  minn  Hand- 

*  Id.  s6.  wiebrcD,  tidcHda.  El }.  id  P.  6,  i,  c  86, 

*  P.  fi,  19  b  17,  4  II  Id.  36.  in  note. 

*C  4,   tj,  >  &  iS)  C.  3,  31,  14,         *P.  6,  I,  17,  ^},  ndeh.  op..Fa(t. 
et  nIL  *  Id.  4Z  ft  55. 

'P.  6,  I,  5,  §Dlt.  etS.  ""«-♦«. 

'  C.  ],  19, 1,  vide  %  loiS,  n.  4I  "  P.  6,  i,  13  et  (7,  §  I ;  Id.  34  ct  61. 

'P.  6,  1,  7jj  C.  J,  3a,  u!t.      The  old  ■•  Id .  17,  %  1 1  Id.  10  et  34. 

Gcmud  Uw  did  not  adopt  the  principls  to  "  Id.  37-S. 

ihii  length  j  thin,  if  10;  object  had  been  "  C.  3>  3*,  3i  »  1}  i  C  4,  7,  t,  1. 

ia  u;  my  biiled  to  om  who  had  triiw.  '*  P.  49,  15,  6. 
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plus.*    The  m.f.  possessor  can  only  deduct  beneficial  expenses,* 
because  even  the  h.  f.  possessor  has  no  right  of  deductioa.' 

Therelbrc  the  actio  ret  viniUcationis,  competit  domim  directe  ex 
dominio  pteno^  uttliter  ex  dominio  minus  pUne^  contra  quematufut 
passetiarem  vtl  vertan  vel  felsum  in  Id^  ^utd  acttr  deminus  de- 
eJaretxr,  eique  reitituatur^  cum  omni  caufej  acctssimibus^  fructi- 
busque  pro  quaUtate  pcsiesstanii. 


§  2032. 

Ac6opubU-  The  a^fig  publiciana  a  an  actio  in  rem^zai  was  first  introduced 

by  the  prstor,  Q.  Publicius,  into  the  edict,  about  the  age  of 
Cicero.*  Before  the  introduction  of  this  law,  he  to  whom  any 
object  had  been  delivered  on  just  grounds,  ex  justa  cauta,  by  bar- 
gain and  sale,  gift,  dotation,  legacy,  or  the  lilce,  the  possession  of 
which  the  transferee  had,  however,  casually  lost  before  he  had 
perfected  the  acquisition  of  the  dominion,  and  before  the  period 

The  legal  of  usucapion  had  expired,  whereby  he  would  have  done  so,  had  no 

**""■  direct  action  ad  rem  pemqtiendam^  because  be  could  not  vindi- 

cate dominion  which  did  not  legally  reside  in  him.  This  action, 
therefore,  feigned  the  period  of  usucapion  to  have  expired  before 
the  loss,  and  so  gave  a  remedy. 

Ruulreinenti         The  requirements  of  this  action  are — 

N*^**^'""'         First,  that  there  be  no  remedy  by  vindication. 

ntatij.  Secondly,  that  the  object  be  delivered. 

DcUtcit.  Thirdly,  for  a  honest  or  good  consideration. 

B^M^         Fourthly,  in  good  feith. 

To  1  noD-  Filthly,  to  a  person  whose  title  i»  defective  in  respect  of  legal 

domiDiN.  ownership. 

LcMofpn-  Sixthly,  who  has  lost  his  possession. 

Requ'idw  fiir.        ^^  ^°  ^^  fii^^  ^  ^>^  i^  ^  remedy  in  suisldium,  if  there  be 

chcT  camiati.  a  better  remedy  it  must  be  adopted. 

As  to  the  second,  delivery  is  sufficient. 

As  to  the  third,  sale,  gift,  adjudication,  are  good  considerations. 
As  to  the  fourth,  the  transferee  must  not  be  ci^nizant  of  any 
fraud. 

As  to  the  fifth,  the  title  of  the  transferee  must  not  have  been 
subsequently  made  good  by  usucapion. 

As  to  the  sixth,  he  must  have  lost  his  possession ;  for  if  he  have 
retained  it,  in  pari  cauta  melior  est  ratio  possidentis. 

Term  of  the         The  words  of  the  edict  were — Si  quit  id,  quad  tradiiur  ex  jUsta 

^'■^  causa  a  non  domino  et  nondum  usucaptum  petet,  judicium  dabo.* 

wiicK  ii  Ijci.         Hence  the  actio  Publiciana  lies  where  possession  has  been  lost  in 
the  case  of  denationet  m.  c"  or  other  emptiones  b.  /.,  by  a  man's 

'  P.  10, 1, 4, 4  ».  *  Pro  Cliie«t  4j. 

•P.6,i,3TiC.j.3«.S-  'P-S,!,!. 

'P.  6,  I,  38, fin.  *M.ttlj,Sy 
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self  or  his  agent* — dtth  nomint*  she  teitimata  res  at,  stvt  nta — t* 
£aiua  judieati^—'SBlveHdi*~-naxie  dtditimUy  true  or  &lse  :*  it  also 
lies  for  lis  attimata^  in  c;iscs  of  alienation  by  pu[Hlls  or  minors 
without  auctoritas  or  cominsus i''  and  purchase  in  ignorance  of 
status,  and  in  cases  of  permutation. 

It  lies  for  usufructs  and  services,  delivered  or  sufiered.^    For  For  what. 
all  accessory  as  well  as  principal  things,^  and  where  the  object  by 
its  nature  is  legally  exempted  from  usucapion,  as  the  ager  vectt- 
galis,  if  delivered  ;  or  for  a  superficies,  booght  b.f.  from  one  not 
the  owner  i^"  and  for  a  slave  child  under  a  twelve  month  old.^' 

This  action  is  competent  to  the  transferee  m.f.^*  if  the  first  pur-  To  whom  com- 
chaser  be  b.  f. ;  but  the  dolus  of  a  slave  purchasing  is  not  the  peccat. 
doha  of  the  master,  neither  does  de!us^*  in  the  vendor  deprive  the 
purchaser  of  his  remedy,  any  fraud  must  precede,  not  succede  the 
ptuchase,>*  neither  is  it  requisite  that  die  price  should  have  been 
paid  J  '•  and  where  two  persons  have  bought,  and  one  received 
delivery,  the  right  of  action  is  in  him;'*^  a  slave  may  use  it  for 
things  deliverea  before  his  serving  himself  heir; 't  if  one  order  the 
ddivery  to  be  made  to  another,  the  action  is  in  such  receiver,'^ 

Where  usucapion  is  prohibited  by  law,  as  of  things  stolen,'"  the  Where  it  will 
Publician  action  will  not  lie  ;  and  tnerefbre  it  will  lie  for  the  issue  "*"  ^'' 
of  a  stolen  slave,  conceived  in  the  hands  of  a  b.f.  purchaser. 

It  lies  not  for  pigm>ra  or  precaria,  because  neither  the  creditor 
nor  be  who  sought  the  possession  can  honestly  think  they  are 
owners.*"  It  will  not  lie,  if  one  buy  wittingly  from  a  pupill  without 
eutioriias.*^ 

The  action  extends  to  heirs  and  honorary  successors.*^  Eiundtta 

Being  founded  on  equity,  this  action  possesses  considerable, elas-  hcin  mi  luc 
tidty ;  It  is  not  calculated  to  deprive  the  owner  of  his  property,  p^"^  „„ 
but  to  ^ve  it  to  him  where  the  defect  consists  in  his  want  of  equity. 


The  form  in  which  this  action  is  supposed  to  have  been  brought  Form  of  thb 
is, — ^io  banc  rem  quam  tu  possidtSy  meam  tise,  with  the  addition  of  """<■ 
the  ground  of  vindication,  ff/anda  quidem  earn  beua  fidt  tmi  a  L. 
TitiOy  It  ah  tadim  bona  fide  tradilam  accepi. 

The  puhlieiana  actio  may  therefore  be  called  a  qtiasi  vinditatie.   h  a  juia  rin- 
But  it  may  be  asked  how  is  it  that  this  action  is  required  when  the  diuno. 
plaintiff  might  sue  the  postessor  personally  \     For  two  reasons, — 

'  Id.  3,  i  I  ;  Id.  7,  ^  lu,  %  II.  "  w.  7, 4  It,  %  11. 

•H.  3,5  1.  "Id.  7,^  16. 

»  Id.  7i  pr.  "  M.  8 


'  li  4.  "  9>  ^  4- 

'  Id.  5  &  6.  "  □,  ^  6. 

'Id.  7,ti.  "Id.  Q,  pt. 


.i.  II, s 
"Id.  7, 4 


r.  D,  I,  ^, 
"Id.  I3,il 

''Id.  13,  <  a. 


II,  ^3-10,9, 'iZ.  lU.    13,  ti- 

ll, ^  »  ft  J.  "  Id.  7,  %  5,  ^  II. 

•'  -x,  I,  z.  "  Id.  17. 
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first,  because  the  object  U  the  recovery  of  the  specific  thing  i  uid 
secondly,  liecause  if  the  thing  be  the  plaintiflr'g,  he  could  not  use 
the  expressiori  tiart  eportere,  for,  being  already  his  own,  he  can- 
not require  that  it  be  given  to  him  in  we  legal  sense  of  dare. 


§  2033. 
Actio  rewMiia.       The  aciia  resciisoria  a  an  action  in  r/m,  introduced  also  by 
the  pnetor  PubUdus,'  in  lavor  of  one  who  had  been  absent  on 
public  business,  or  in  the  hands  of  an  enemy,  so  that  some  one  at 
home  had  gained  a  usucaptoiy  right  on  his  property ;  it  lies  for  the 
rescission  of  the  usucapion,  upon  the  fiction  of  postliminy,  whereby 
it  is  supposed  that  the  plaintiff  has  never  been  absenL 
will  not  lie  Air      The  acdon  will  not  lie  for  corporeal  objects,  because,  in  such 
p>T«we»iob-      case,  he  sues  who  is  not  in  possession;  if  he  were'  so,  he  could 
'^  '  not  have  the  benefit  of  this  remedy,  by  which  he  denies  that  the 

object  belong  to  the  plaintiff.*  In  its  nature  it  is  a  restitution, 
with  this  difference,  that  the  restitution  upset  legal  procedings ; 
this  does  more,  it  obliges  the  vacation  of  the  thing  itself,  and  is,  of 
course,  an  actio  pratona  in  rem. 


%  203+. 

The  Kda  eoa-        The  right  to  an  incorporeal  thing  may  be  inforced  or  repeUed  by 

(otofayA        jfl  aetia  in  rtm^  because  servitutei  are  not  personal,  but  real,  and 

n^iii  add'       therefore  run  with  the  land.     If  the  plaintiff  have  already  quasi 

niteo  temcet.     possesion  of  a  service,  and  has  been  disturbed  in  the  exercise  of 

if,  he  sues  possessorily  to  be  maintained  in  it ;  but  if  he  claim  the 

right  to  a  service,  he  sues  petitorily,  that  he  may  be  allowed  the 

fi-ec  exercise  of  the  rig^t  he  claims. 

The  actions  applicable  to  services  are  eonfestmte  and  negateriai 
thev  are  also  both  directa,  which  apply  to  services,  and  s/iiW, 
which  apply  to  rights  of  a  more  general  nature  by  anal(^ie. 

Nowsinceincorporealrightsmay  be  the  subject  of  actions,  if  one 
assert  his  right  to  the  enjoyment  of  certam  buildings  adthut  uttndi 
frutndi^  or  of  way  through  a  neighbouring  estate,  per  fimdim 
viciiaim  eundi  or  agendi,  or  of  drawing  water  thence,  aquam 
ductndi,  he  has  his  actio  in  rem ;  and  in  like  manner  in  the  case 
of  pradia  urbana,  as  when  one  arrogates  to  himself  the  right 
altius  tolUndi^  proipiciendi,  pnjidtndi  or  tignum  immittendi.  The 
remedy  in  these  cases  is  termed  actio  cenfiistria  dirtcta,  and  lies 
against  the  defendent,  who  denies  the  existence  of  such  ridit, 
opposes  obstacles  to  its  exercise,  or  so  acts  as  to  render  the  enjoy- 
ment of  such  right  impracticable. 

.  S7i  1-4.  «.         'P.4.6.i.4i.«i5.4j- 
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The  object  of  this  action  is  threefold.  The  plaintiff  demands  NinreofthcK 
first,  that  the  right  be  adjudged  to  him ;  secondly,  that  the  defen-  ^°^  ''"«*• 
dent  be  prevented  from  disturbing  the  peaceful  exercise  of  it ;  and 
thirdly,  that  he  be  compelled  to  give  security  to  that  effect. 
Thus,  if  one  maintain  that  he  has  the  right  of  driving  through  bis 
neighbour's  pleasure  ground,  and  the  neighbour  deny  this  and 
close  the  road,  the  plaintiff  must  try  his  right  by  the  actio  tonfts- 
soria,  alleging  that  he  has  acquired  the  servUutem  via  of  right, 
that  he  has  been  disturbed  by  his  neighbour  in  its  exercise,  and 
praying  the  adjudication  of  the  service — namely,  that  the  neighbour 
be  compelled  to  suff<:r  it,  and  give  cautia  non  amplius  turbandt.  Or, 
in  like  manner,  the  plaintiff  has  the  right  of  pasture  in  the  wood 
of  another,  who  proccdes  to  fell  the  trees  and  convert  it  into 
arable  land  ;  or  the  plaintiff  has  the  right  of  cutting  firewood  in  a 
forest,  which  the  defondent  treats  in  such  a  manner  as  to  induce 
the  presumption  that  the  plaintiff  will  be  deprived  of  the  necessary 
(juanti^  of  firing ;  in  both  of  which  cases,  the  actio  conlessoria 
hes  against  the  owner  of  the  wood  or  forest. 

This  form  of  prosecuting  this  suit,  was  by  the  actor  alleging, —  Form  of  pro- 
Aio  iuufructum  fundi  tui,  qui  ist  in  agro  sabino  esse  meum^—Aio  MtutingdiU" 
jus  miSi  esse  agtre  in  fundo  tuo^ — jfio  jus  ex  funda  tuo  aquam  "  ""' 
dacemii  esse  meum  et  similia,  according  as  the  &ct  is. 

On   the  other  hand,  the  plaintiff  brings  the   actio  negatoria  Actia  MfUan*. 
direeta  when  his  land  is  free  from   service,  but  another  claims 
a  right  upon  it.     The  prayer  is,  that  the  land  be  declared  free, 
and  the  defondent  ordered  to    refrain  from  the  exercise  of  the 
allied  service,  and  give  security  de  mn  amplius  turhando^ 

The  form  used  in  the  negative  action  is, — Aio  tibi  jus  non  esse  Form  of  pre- 
parietem  ita  prajectum  in  meum,  me  invito  habere^ — Aio  tibi  jus  non  •«uSng  chii 
esse  altius  tollere,  *t  rel. — This  action  is  necessarily  distinct  from  ""'"*■ 
the  vindication  because  no  one  can  vindicate,  but  he  who  is  not  in 
possession ;  whereas  those  who  are  in  possession  can  vindicate 
uicorporeal  things  against  the  usurpation  of  another. 


§  2035. 
The  actio  eenfessoria  utilit  is  brought  by  a  plaintifiT  who  arro-  Acda  can 
gates  to  himself  an  exclusive  right  or  jut  singulare  privativum ;  f™on»  u' 
which  is,  nevertheless,  no  service,  but  is  impeded  in  its  exercise 
by  others.     The  prayer  of  the  actor  is  that  the  right  be  adjudged 
to  him,  and  his  adversary  be  restrained  from  further  impeding  him 
in  its  enjoyment ;  this  action,  then,  is  founded  on  the  claim  to 
an  exclusive  right. 
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§    2036. 

Xhe  acth  ntgatoria  utilis  is  brought  by  the  plaintiff  a^unst  a 
defendcnt  who  arrogates  to  himself  a  particular  or  cxd^ivc  right, 
and  who,  therefore,  forbids  any  acts  which  compete  therewith. 
The  plaintiff  prays  judgment,  that  such  exclusive  right  do  not 
appertain  to  the  defendent,  and  that  he  offer  no  obstacle  to  his 
doing  that  which,  according  to  natural  freedom,  he  may  do,  or 
may  do  in  virtue  of  general  and  equal  rights. 

The  allegation  of  this  action  is  in  effect,  that  the  plaintiff  may 
do  or  omit  to  do  the  act  in  question,  eidier  on  tiK  ground  of 
natural  freedom,  or  of  common  law,  or  because  particular  laws 
permit  the  act,  or  on  the  ground  of  a  general  right  in  all  to  do 
the  act. 

These  actiones  uIiUjj  it  may  be  seen,  though  in  pari  materim^ 
apply  in  no  way  to  services,  but  affiird  an  exam[de  of  those 
analo^ei  by  which  actions  are  extended  utilittr. 


§  2037. 
The  civil  heir  had  the  remedy  termed  hiriditatis  petitu,  for  in- 
forcing  bis  rights  against  a  third  party,  which  was  more  accurately 
determined  by  a  Sctm.  passed  under  Hadrian.'  According  to  the 
older  law,  no  action  could  be  maintained  with  respect  to  the 
inheritance,  until  this  point  was  settled,  except  under  a  saving 
provision.  At  a  later  period,  however,  rtie  dcfchdcnt  could  defi- 
nitively meet  this  by  txceptia.*  Justinian  reorganized  this  prao 
ticc.'  The  successor  in  equity  had  an  interdict  ad  hoc,  in  order 
to  obtain  possession  of  the  inheritance,*  called  quorum  batttrum. 
In   addition  to  this  he  had  an  hertditatis  petitie  pustssorsay  the 

'  P.  ;,  ],  10,  ^  6 ;  P.  ],  31,  I,  pr.  depninent  dcaiinBtine  fiioKat,  rotitMn 
Pridie  Idut  Miniiu  Juliui  Balbut,  ct  icbtte.  Item  cot,  qui  bona  ioviBHat 
Pobliiu  JuTcnciiu  Obui,  Tiiiut  Aug-  quum  tcireat,  ad  *c  dph  pcttinm,  Run  a 
diiu,  et  Aniiu  Scnriamii  Conwla  vnha  ante  litem  contatitiiii  feeeriat,  quo  mina 
feccninl  it  bii,  qiue  Impentor  Cgtar,  fomitnat,  fcrindc  candtnuuindai  qiiai 
Tnjani  Pantud  Filiu,  Divi  Ncnic  pomdcnnlt  eat  lultm  qui  juun  cuom 
Nepo),  Hadrianiu  Auguitiu  Impeniot  habui«enl,  qiure  bona  id  M  piitinere 
Mutmmqac    Prinupi,   prop«uk   QjiaC  -■-^-  .      ..     . —   ._ 

Nonat  Miriiii,  que  pioiloiK  httm 
libetlo  compleiui,  quid  fieri  p1acerT^  C 
qna  R  in  cenfuerunt  i  quim  anttquai 
putet  cidoo  ex  bouli  ruiticj  fiico  peic 
rutur,  bi,  qui  K  hendei  cue  ciiiti 
nuBent,  henditatem  diitrueiint,  placcn. 

redtctae     ex     pietio     mum     Tendicinim  ■  Gaiui  4,  ^  ij] ;  P.  to,  1, 

pecuuiie  unini  Doa  eac  eugcndu.     Idem-      P.  44,  t,  ij  ;  P.  5,  3,  xj,  %  17. 
que  in  limilibui  cauni  lemnduin.     Item  '  C.  ]>  3it 


a  faercditu  pedti  fiiiaet,  >  *  Gaiut  )>  ^  34i  4i  4   144;  P-  4]i 

■      -  -         '^.  Tb.  4,  -    ■      -  ■ 


tc  petitun  heredltHem 
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object  of  which  is  not  apparent,'  probablj'  an  action  for  con- 
finnation  of  his  possession. 

The  testamentaiy  heir,  by  the  edict  of  Hadrian,  the  object  of 
which  was  to  hasbm  the  collection  of  die  tax  on  inheritances,  had 
the  exceptional  right  of  demanding  to  be  put  into  possession  im- 
mediately on  die  testament  being  duly  opened  before  the  compe- 
tent autnority.*  - 

§  2038/ 

The  btr§ditatis  petith^  being  an  aetu  in  rem^*  is  prosecutable  by  Form  of  pre- 
nearly  die  same  forms,  and  in  the  same  vay,  as  other  actions  of  cedios. 
that  nature.  The  plaintiff  begins  by  declaring, — Aio  banc  hertdita- 
tern  meam  else;  and,  upon  this  being  traversed  by  the  possessor,  the 
plaintiffadds, — Spcndrsne  certam  pecuniam,  si  mea  lit,  the  defendent 
answering, — Spondeo  li  tua  sit :  he  then  is  recouped  in  the  stipu- 
btion,  and  the  plaintiff  ordered  to  give  security.* 

If  the  origin  of  this  suit,  under  different  circumstances,   be  M>iimi  of 
looked  to,  it  will  be  seen — firstj  that  it  is  founded  on  the  jus  here-  ^\  {""rftidj 
iiitariim;  but,  as  this  law  of  inheritance  may  descend  either  from  ^°-°"- 
the  dvH  law,  or  from  equitable  jurisdicdon,  so  the  action  may  be 
either  civil  or  pnetorian.     Agam,  the  former  may  be  either  direct  li  drii  or 
or  contrary.  pmtoriai. 

The  first  to  be  considered  is  the  pttitio  hereditalit  ex  jure  eivili 
directa. 

The  right  of  mhcritance  is  a  real  right,  notwidistanding  its  Definition  of 
being  a  right  of  succession  to  all  the  rights  of  the  deceased,  either  f""  «tJon. 
in  virtue  of  a  testament  or  by  process  of  hw.     Jus  hereditarium 
in  rt  est-^  in  universum  jus  defuncti  succedtndi  sive  ex  tettamento  sivt 
ex  lege  natum.     Hence  the  following  axioms  are  deducible  : —         Aiiom. 

1.  That  none  can  sue  for  an  inheritance,  who  is  not  an 
heir. 

2.  Its  object  is  an  universitas  juris. 

3.  Hence  it  adjudges  the  possessor  all  interest  and  accessions, 

4.  The  b.  f.  possessor  is  in  a  better  position  than  he  who  seeks 
to  acquire  the  inheritance  of  another  m.  f. 

This  action  is  competent  to  all  heirs,  but  it  follows,  as  a  conse-  To  wbom 
quence,  that  it  can  only  be  brought  direcdy  by  legal  or  testa-  woipeteot. 
ntentary  heirs.'  The  pattr  or  deminus  by  whose  directions  a  filius 
lamilias  or  «)ave  have  served  themselves  heirs  to  an  estate,  can 
maintain  it.  So,  also,  the  heir  of  an  heir,  though  he  be  an  alien  in 
blood,  if  he  have  already  served  himself  heir,  or  have  acted  as  heir, 
pro  btredt  gessit? 

'P.  5,4,1, «. 

>C.  Th.  11,  j6,i6|  Pul.  R,S.  J,  5, 
f  I4.i8i  C6,M,  J. 
•P.  6,  1, 17.1  J- 
'  Cc.  in  Verr.  Aclion,  t,  i,  54.,  v\. 
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The  tmptoT  beretiitetis,  on  the  other  hand,  has  only  hU  htrtJi- 
talis  pttiUB  utilii,^  for  the  inheritance  he  has  purchased. 

Inasmuch  as  the  hertditatis  ptt'itit  is  a  judicium  it  univtrti- 
tatejurii,  it  follows  that  it  does  not  lie  against  a  possessor  tituU 
singularly  from  whom  the  particular  thing  should  rather  be  vindi- 
cated,* but  against  hitn  who  possesses  pro  htrtd*  or  pn  pessesstre  i* 
hence,  the  defendent,  or  rtus,  may  be  called  upon  to  show  his 
title.*  He  who  has  ceased  to  possess  dob  is  here  held  to  be  the 
possessor.'  The  like  is  said  of  him  who  de^ds  a  suit,  or  has 
asserted  that  he  possesses  calumnia  causa,  taldng  advant^  of  the 
plaintiff's  ignorance." 

Both  these  kinds  of  possessors,  although  only  such  by  a  fiction 
of  law,  are  liable  to  pay  the  estimated  value  of  the  inheritance }  by 
way  of  penalty,  however,  only.  Hence,  the  real  possessor  is  not 
liberated  by  a  judgment,  by  way  of  penalty,  against  such  persoD.^ 
Apetitia  htrtditatts  utiUs  lies  by  the  true  heir  against  the  purchaser 
of  the  inheritance,  if  he  possess  m.  f,,  in  any  case  ;  but  if  t-f.^ 
then  only  when  the  heir  has  no  other  means  of  recovering  nis 
property." 
<■  Since  the  inheritance  is  to  be  restored  with  all  increments,  cum 
omni  causa  tt  acctssioni^  it  follows  that  all  corporeal  things  and 
rights  must  be  restored,  whether  belong^g  to  the  inheritance,^  or 
wnich  were  not  in  the  dominion  of  the  deceased,  the  risque 
whereof  was  at  the  charge  of  the  heir ;  such  as  things  pawned, 
deposited,  or  gratuitously  lent  i'"  the  value  of  thin^  sold,"  and 
profits  accruing  out  of  the  inheritance ; "  all  accessions,^'  and  such 
fruits  as  the  possessor  may  have  acquired  from  the  inheritance, 
directly  or  indirectly.'* 

The  position  of  the  b.  f.  possessor  is,  however,  naturally  more 
^  beneficial  than  that  of  the  m.  f.  possessor, — both,  indeed,  must 
render  all  fhiits  accruing  after  litis  cmttstatio : "  the  m.  f,  pos- 
sessor those  extant,  gathered,  and  gatherablei'^  hut  the  b.  f, 
possessor  those  only  which  are  extant,  and  of  those  already  con- 
sumed  only  the  surplus  whereby  he  has  been  inriched.'^ 

The  b.  f.  possessor  is  not  answerable  for  ne^ect,  which  the 

'id.  ij,  i+i  P.4S,  J,  9Sti  9. 

•P.  5.3.  »*»*""■ 

"  H.  19,  pr. 

"  Id.  16,  ^  I  {  Id.  xa,  %  6,  II,  i(, 
in  judiciit  uniiendlbui  pirtiuiii  niccedit  in 
locum  tn.  Id,  11,  ai  in  jndlciii  nngnb- 
ribui,  P.  II,  I,  »3. 

"PS.3.»7.4li  H.S»*S6- 

"  Id.  10,  or.  4  J  I  Id.  IJ. 

'•  Id.  IQ,  \  1. 

'•  Id.  40. 

■■Id,  io,t6i  Id.  15,^1. 

"Id.  11  Wis,  4  II  ft  4i5i  H.  36, 


'  P-  I.  J.  54- 
'C.i,3i,7- 
•P-S.J.?.  "■ 
*  He  ii  uid  to  pOMOi  f 
3.  l^^..C  J,3>,.!,wl 

^  6,  but  to  poaca^rg  faiuuiiri  u 
without  any  title  whilcTer,  well 
tlut  the  iafaeritiace  doa  Dot 
him,  I.  4,  15,  ^  3  J  hence  he  il 
fr4tJaDt  robber,  P.  Si  3i  Iti4  > 
13,  pr. 

'P.  SO,  17,  ijii  P.  5,  3, 
U.  14;  Id.*5,4i. 
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m.  f.  possessor  is.  The  robber,  pr^da,  is  liable  even  for  the 
result  of  acddent,>  and  the  m.  /.  also  after  issue  jcAncd  litis  etn- 
tatatio,*  under  the  Sctm.  passed  a,u.c.  982,  b.c.  229.' 

The  b./l  possessor  is  allowed  to  deduct  all  necessary,  utilitarian 
and  voluptuary  expenses,  incurred  on  or  about  the  subject  matters 
of  the  inheritance.*  The  m.  f.  possessor,  the  necessary  outlay 
only,  beneficial  expenses  only  in  case  they  be  still  extant,  and 
voluptuary  charges  only  proviided  it  can  be  done  without  damage 
to  the  subject  matter,  rt  saha.' 

This  acdon  may  thus  be  described  to  be  univtrsalii  and  realls,  Samnaij  of 
with  an  incident  of  a  mixed  nature,  lying  dirtcily  by  the  heir,  and  ti™  »cdon. 
equitably  by  the  purchaser  of  the  inheritance,  against  the  possessor 
pre  herede,  or  pra  petsissart, — against  him  who  has  ceased  to  pos- 
sess,— or  who  has  maintained  suit  not  possessing ;  to  the  end,  that 
the  plaintiff  be  declared  heir,  and  that  the  inheritance  be  restored 
to  him,  with  all  rights,  accessions,  fruits,  and  indemnities. 


§  2039. 

Another  and  subordinate  hertditatis  petitit  arises  where  part  Tbc  uboHiu 
only  is  sought  to  be, recovered,  either  in  virtue  of  a  testament,  ^"^^'^^ 
or  by  operation  of  law ;  the  same  rule  obtains  with  the  following  ^°^^  ii" 
exceptions ; —  dwned. 

In  the  first  place,  no  estimation  is  made  of  how  much  the 
delendent  possessed,  but  the  question  is,  how  much  is  due  to 
the  ptajntin  ?  and  so  much  he  can  recover.' 

In  the  second  place,  if  there  be  as  many  heirs  as  possessors, 
each  individual  heir  does  not  sue  each  individual  possessor,  but  all 
sue  all.' 

In  the  third  place,  each  individually  claims  a  certain  part,  if 
ascertainable,  or  an  uncertain  part  if  the  co-heir  be  in  ventre^  for 
which  three  portions  must  be  set  aside.'  Thus,  if  more  be  bom, 
a  decrease  rakes   place  quoad  the  singular  heirs,  and  if  less  an 


%  2040. 

The  praetor  sometimes  grants  against  possessors  the  benarvm  TbcpowNa 

psssessit  of  thinn  which  neither  the  testator  nor  law  have  taken  "  pnewrUn 

into  account.     This  resembles  the  herediiatis  pelitie  civilis  in  all  ^^^ 


'  P-  5, 3,  4*.  f-  i  P-  +«.  '.  »5.  *  ».       '  "■ '.  S  »■ 

w;  Id.  ig*  30,431,4  J.  'Id.  1,4  s. 

*P.  13,  I,  7,S  ultj  Id.  S,  ult;  Id.         >  Hosccciiu  tl 


the  Hontii,  kA  <|UKTe  P.  5, 4,  3,  P.  5,  i, 
'  id.  10,  ^  6,iq.[  Id.  SI,  iq.  li,  nit,  eridcntljr   became   mon   dun 

'  Id.  3S  ft  39-  thnc  hiTc  Kldom  beta   known  ta  lor- 

» Id.  39,  S  I.  vi«. 
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Other  respects,  except  that  here  the  bonarum  pesitistr  auec  in  the 
place  of  the.tettamentaiy  successor  or  heir-at-liw.^ 


§  204». 

The  querela  inofficiosi  ttitamenti*  is  a  species  of  the  bereditatii 

'   pethhi   and   being   used  among  relations,  the  terms  accutare, 

agertf  and  tttigart^  were  avoided,  and  con^uiri  substituted ;  and  it 

has  ahxad^  been  seen  that  it  procedes  on  the  presumption  of 

insanity.' 

It  was,  before  the  passing  of  the  Sctm.  Tertullianum,  compe- 
tent to  all  near  cognates,  even  to  the  mother,  to  whom  unworthy 
persons  had  been  preferred  ;*  but  from  the  introduction  of  the 
Lex  FaUldia^  to  those  only  to  whom  the  port'n  UgUtma  was 
due.' 

The  principles  upon  which  the  querela  insffimu  testamtnti  pro- 
cedes  are,  that  it  is  granted  to  those  only  to  whom  the  part 
legit'tma  Is  due :  rescinding  testaments  legally  made,  indeed,  but 
deficient  in  affection,  on  the  fiction  of  insanity. 
■  .  It  is  competent  to  the  children^  in  respect  of  ^eir  Ic^timate 
portions,  with  respect  to  the  father,  whether  «(i,  Ugitimi,  or 
tmaniipati.' 

In  respect  of  the  mother  it  extends  to  the  naturales  vulgt 
fuaiiti  and  posthumi,'  To  parents  of  either  sex  or  degree,  when 
there  are  no  children : '°  to  brothers,  sisters,  german  or  con- 
sanguineous, of  (air  fame,  if  an  infamous  person  haJs  been  |»cferred 
before  them.'^ 

Inasmuch  as  the  testament  in  dispute  most  be  of  itself  legal, 
this  querela  is  not  required  when  the  testament  is  void  on  any  outer 
ground,  as  that  of  injustice,  for  instance.  But  those  passed  over 
by  the  &ther,  do  better  to  use  the  querela  nuliitatii ;'"  whereas, 
those  passed  over  bv  the  mother  or  maternal  grandfather  should 
have  recourse  to  tnis  remedy.**  Parents  disinherited  or  passed 
over,  may  impugn  a  testament  as  inofficious.'* 

The  enect  of  this  querela  was,  formerly,  that  an  intestacy  was 
made,  and  all  legacies  and  Jidei  commiisa  were  lost.'^  Justinian, 
however,  changed  the  rebtion  of  parents  and  children"  by  direct- 
isg  that  it  should  only  affect  the  institution  of  the  heir,  and  that 
the  other   paru   of  the  testament  should  retain  their   validity  i 


'  P-  5.  S.  «  *  »■ 

■P.  5,  I,  g.  Mi  W.Metii,  Ml 
W->T.  i  JjC,  3,  28,  34,(  A«™d  U- 
ten..  It...  1,  g,  s  i  Vin.  SeJ.  Qu.  .,  19. 

*irid.%,ji5,h.op. 

•V^M«.7,7,I. 

'  Id.  7, « 13. 

•P.3S.g.8(W.6,  pr-iP.  J,...?, 
(■!  1.1,18,^1. 
"P.S,»,t*J0|C.j,»l..8. 
'■C.3,«g,«7. 
"P..g,3,l. 

'iiji4,h.o|>. 

'Ks*.  n  c  J,  »s.  XI  I.  1,11, 
'P.5, 1,141.  is.4»;  i.»,i!,S»- 

"  P.  5,  J,  1+. 
'•Not.  IIS,  J  &^. 
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thit  afected  the  rdation  of  .parents  and  cbiUren,  but  not  that  of 
brothcfs  and  snten.*  It8  orig^  is  supposed  to  have  been  in 
the  tdictum  suecesifritiM.  The  quertla  iruff,  test,  contains  the 
element  of  accretion ;  for  if  two  brothers  be  disinherited,  and  one 
sue,  but  not  the  other,  the  portion  of  him  who  does  not  so  sue 
accrues  to  him  who  does ;  not,  however,  where  one  having  been 
disinherited,  the  legitimate  portion  has  been  left  to  the  other.* 

On  account  of  the  detestation  in  which  this  qmrtla  was  held,  it 
was  never  used  but  subsidiarily  to  other  remedies.'  The  &ther 
who  has  been  passed  over,  does  not  require  to  use  it ;  nor  where 
the  testament  is  void,  rupti/m-,  by  agnation  ;*  nor  emancipated 
children,  who  have  been  passed  by,  as  they  have  their  remedy  in 
the  bonorum  pasussh  contra  tabulas;^  nor  arrogated  impubereSf  who 
can  obtain  their  quarta  Divi  Pii  by  the  judutum  famiUa  bercfs- 
cunda.^ 

Hence  it  may  be  clearly  seen  why  children  and  parents,  instituted 
heirs  for  any  portion,'  brothers  or  sisters  to  whom  something  has 
been  left  under  some  denomination  or  other,  prefer  to  use  the  con- 
dictio  ex  L.  xxx.  C.  (ii.  xxviii.)  and  ex  Nov.  cxv.  lii.,  which  gives  to 
children  and  parents  instituted  for  any  portion,  and  to  brothers  and 
sisters  to  whom  anything  accrues  out  of  the  testament  and  their 
heirs,  an  expletory  action  to  supply  whatever  deficiency  there  may 
be  in  that  legitimate  share. 

That  this  action  only  endures  five  years  from  the  time  of  serv-  ihncion  of 
ing  heir,  except  some  weighty  cause  be  allied  for  the  delay  in  ^tofreowdj. 
prosecutir^  the  suit,^  and  does  not  pass  to  heirs,"  nor  benefit  any 
third  party,  but  only  the  plaintifl',"'  is  referable  to  the  oditun  in 
which  this  remedy  is  hdd,  and  to  the  same  cause  must  be  attri- 
buted its  non-operation  in  such  a  multitwle  of  cases,  as  in  a  mili- 
taty  testament ;"  in  pupillary  substitutions,^*  where,  for  instance, 
the  nwther  is  passed  over ;  in  transactions  and  rcmissioas,  express 
or  tacit ;"  the  father  being  cither  not  alive^  or  engaged  in  the 
afi^s  of  another  i"  or  whae  the  dishertsion  is  madciniM  merite.^ 

T\k  qutreh  inofficiosi  ttttaminti  is,  thereferc,  an- ae//«  in  rtMt,  SDinmuy. 
competent  to  cfaiJdren  {tui\  unjustly  disinherited  or  passed  over  Action  compc- 
by  die  mother  or  maternal  grandfather ;   also  to  parents  passed  '""■ 
avci  or  disinherited  ;  and  te  brothers  and  sisters  of  good  repute  i  _     ,^ 
Ag^iittt  the  heirs  instituted  in  the  testament,  wha  have  already  AgJaN  wbtm. 
»rved  themselves  hdrs,  or  to  whom  the  inheritance  has  been 
handed  over  by  the  fidei  comnussum,^  even  against  the  fiscus,'' 

'  HaT.-3X,  47.  "  P.  41,  I,  6j. 

»  P.  5,  ».  ij.  "It-  i  "■  iS,  17-  "  P-  S.  ».  8,  U  i  C.  J,  iK,  9. 

■  C.  3,  iS,  ult.  i  Id.  1,  ll,  %  ».  "  P.  5,  »,  t,  5. 

•  I.  1,  iS,  4 1 )  C  6,  ig,  uli.  "  C.  ],  iS,  6;  P.  i,  1,  17,  pr.,  tt  pen, 

•  P.  5, 1,  2J.  %  P». 

«M.  g,Vls.  t'l..,  tS,%4,Si  P.s,i,  to,UiC. 

'Not.  115,  j.  3.»*.  JS.4"- 

■  P.  5, 1,  8,  ^  nil.  {  C.  },  ig,  34.  "  P.  ll,  I,  ll. 

•  P.  S,  1, 5,  j  Bit.  '•C.J,  18,4,1.  "M.  10. 
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lord  a  right  of 


who  has  taken  possession  of  the  goods  of  the  heir  or  of  the 
deceased  :*  Ftr  the  ptirpoie  of  rescinding  the  insdtntion  of  die  heir, 
and  seeking  to  be  admitted  as  under  an  intestacy. 


§  2042. 

Ac6o  Sem»n»        Thc  oeiio  Servlana,  introduced  by  the  pnRor  Servius  Sulpi- 

{^  ''^"rf  ''"^>'  *"*'  ^'^°  called  hypothtcaria,  is  a  remedy  in  the  hands  of  the 
landlord  of  a  ^rWiumrKj/iVum,  for  rent  due  from  thc  tenent,  whose 
goods  are  tacitly  hypothecated  to  him,  or  on  which,  in  modern 
parlance,  he  possesses  a  landlord's  lien  -,  to  make  which  available 
this  remedy  was  introduced ;  because  the  landlord,  not  having  the 
possession,  can  not  make  the  Publician  action  available,  and  not 
being  the  dsminuf  can  not  vindicate.*  The  English  common 
law  gives  a  landlord  the  jus  rettntionit^  but  he  has  the  right  of 
selling  his  distress  by  statute. 

Ot^cctofthc  This  action  premises  that  a  pradium  rusticum  has  been  let. 

"""^  That  thc  rent  is  arrere.     The  object  of  thc  action  is  to  compel 

thc  possessor  to  deliver  firuits  gathered,  or  invecta  et  illata  move- 
ables brought  within  it,  in  satisfection  of  the  debt. 


5  2043. 
Adiaqius  S«r-      The  quasi  Strviana  is  an  extensimi  of  this  tacit  right  of  lien  to 
'■"" fdi**""'   *"  creditors  having  a  right  of  pledge  on  their  debtors'  goods.*     It 
Se!^°iu  v>  all     "^  ^inst  the  pawnor  himself,  or  a  sub-pawnee,  who  must  allow 
dcbtonoD  precedence  to  thc  first  pawnee  or  creditor,  or  it  will  even  lie 

piwD*.  against  a  third  i»rty,  who  may  have  acquired   the  pledge  as 

owner. 
The  aiteniidTc  The  gist  of  the  action  is,  that  the  possessor  ddiver  the  [dedgc 
topqroT  reader  to  the  Creditor,  with  all  its  accessories.  When  brought  against 
the  debtor  hnnself,  he  may  be  called  upon  alternatively  to  surrender 
the  pawn  er  pay  the  debt ;  but  it  is  doubtful  if  the  altcmative  can 
be  used,  against  any  but  the  principal  debtor.  Now,  as  a  general 
rule,  the  third  party  can  liberate  himself  by  the  delivery  of  the 
pawn ;  hut  the  principal  debtor  remains  still  liable  for  any  defi- 
ciency if  the  pledge  be  insufficient  to  satisfy  the  debt.  The  third 
'  party  may  certainly  fall  back  upon  his  ixaptio  excussimis,  ai>d  re- 
quire that  thc  principal  debtor  be  first  sued,  which  would  render 
the  pledge  in  his  possession  only  then  liable  when  the  property 
of  the  principal  proved  insufficient.*  Thc  better  opinion  is,  there- 
fore, clearly  that  a  third  party  cannot  be  sued  alternatively,  diough 
he  may  be  allowed  thc  option  of  paying  the  debt,  if  he  would 
rather  do  so  than  part  with  the  pledge. 
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S  2044. 


The  actions  tenned  praejudicial  are  to  be  placed  among  the  * 
real  actions,  because  founded  on  the  reality,  although  a  persona]  f 
matter,  it  must  be  decided  by  them  before  die  real  question  can  be 
tried.      PrajudiciaUs  actianes  in  rem  esit  vitUntvr  .■>  quaUs  sunt  per  v 
quas  guaritufy  an  allquli  libtr  an  libtrtut  tit  veldt partu  apiatcende.  '*"» 
The  former  is  based  on  the  civil  law,  the  latter  on  the  prxtorian  or  cmi  or 
jurisdiction.  pwtoriM. 

Some  modern  jurists  insist  that  they  are  founded  In  personam  ;  Differuicc  of 
and  tenn  them  prajudidales.,  calling  those  founded  in  rem-,  princi-  opnion  of 
paUs^  because  they  partake  both  of  oik  jus  in  re  and  ^k  jus  ad  rem.  ^""^J!™** 
In    some  of  them  the    first,    in  others  the  second  clement  is  d 
predominant,  for  which  reason  they  have  assigned  them  to  o 
the  other  class,  according  as  they  contain  this  or  that  requirement 
in  a  greater  degree. 

The  term  is  adopted  because  they  are  brought  prttiudicii  aliis  rebut  Decide  u 
faciendi  eausa,  that  is  to  say,  for  the  purpose  of  deciding  some  ante-  'B^i*«^ 
cedent  question  or  questions,  having  respect  to  a  third  party,  who,  ^ 
nevertheless,  is  not  a  party  to  the  suit.^    Thus,  it  may  be  requisite 
to  decide  incidentally  the  parenty  of  some  individual,  actia  dt 
fiUatianty  because  then  the  qucsUon  is  raised  with  respect  to  a 
third  party,  whether  or  not  the  dcfendent  be  under  the  obligation 
of  mamtaming  such  person,  or  whether  he  can  exercise  the  patria 
potestas  with  respect  to  him ;  whether  he  ought  to  name  him  his 
heir  or  otherwise ;  whether  there  be  a  reciprocal  right  of  inheri- 
tance, ab  intestate,  because,  taldng  the  first  exampu,  if  the  filia- 
tion be  established  in  the  affirmative,  then  the  object  of  the  suit 
will  be  related  by  agnation  and  cognation  to  the  par^  to  a  suit,  in 
which  he  has  taten  no  part.* 

Some  jurists,  on  account  of  these  peculiarities,  hare  assigned  AMndo*  it 
prejudicial  actions  a  pbce  amongst  real  and  others  among  personal  tlu«  i"  "  « 
actions,  while  ^  third  class  have  combined  both  views  by  intro- 
ducing a  third  denomination,  and  term  them  mixta.  This  view  is 
stead&stly  opposed  by  some,*  while  It  is  supported  by  others  with 
equal  decision,^  on  the  authority  of  C.  4,  31,  7.  Little,  however, 
can  be  said  for  the  practical  utility  of  this  controversy  in  those 
countries  in  which  the  Roman  jurisprudence  is  still  law ;  as  a 
means  of  learning  the  art  of  dissecting  an  ai^ument  and  drawing 
lexical  conclusions,  all  these  fine-drawn  distinctions  are  useful  to 

■L4,6,^l].  Zollerob«.  uag.  (Up«.  meoa.  Jul.  1773) 

'  P-  44>  7.  i>  >  P-  S«>  ■*>  '7*1  %  »  i  %  ♦  <  "»'™  *''  ^'^-  +f  *>  %  »»■ 

Ik.  Cotbofr.  «d  C.  Th.  »,  4,  ».  •  B.cho*.  de  «Et.  di^.  1,  4  7  i  Cod 

'  P.  IS,  3,  l,^  16  *  I.  Boetliger  di«.  d«  «t.  miitu  (Erf.  1679) 

*  Am.    Fabn  ciujec.   Ub.    16,  c.    10 ;  net.  I,  %  J,  tv\-  >  Heinec.  id   \'inn.  f.  4, 

Donell.  com.  Ub.  i^c.  x;  Vultdui  Hirp  6,  %  1,  n.  7,  p.  7ti ;  Voel.  cam.  id  K(. 

Hccbt,  (^phiniiu,  id  ^  L  4,  6,  ^   I ;  S>  3,  i' 

Hunn.   in   renlut,    lib.  4,  pt.  i,  ^u.  ej 
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the  student,  the  more  usefiil  in  proportion  at  they  are  die  more 
fine-drawn. 

Now  that  the  classical  jurists  and  Justinian  continued  to  divide 
actions  into  the  two  great  categories  of  ttal  and  persdnal  is  cer- 
tain ;  on  the  other  hand,  there  are  some  in  which  the  real  element 
is  the  gist  of  the  action,  and  ottiers  in  u^hich  the  personal. 

In  the  htrtditaiU  petithy  the  familia  htrdscUnda,  the  attt- 
matti  dividundd,  ahd  thzjlniuii  rtgundamtity  in  thfe  first  case,  the 
(tlalntiff  bases  his  right  of  action  on  the  right  of  inheritance,  utrhich 
it  a  jus  in  re ;  but  he  also  often  sues  on  the  factum  ndtrtltltstfU- 
timts,  which  is  2  jni  perioAafe,  hecause  he  decfiandi  that  t^t  p<Ss- 
sbSsor  deliver  ail  account.  In  th^  sCcohd  case,  hi  ddtHs  Si 
division  of  the  hitherto  undivided  inheritance,  which  is  also  1  /tii 
itt  rr,  based  upon  the  jus  ciy-hitrtdit/iriti)n ;  but  he  alio  prays  iti 
account  or  reimbursement  a{  his  expenses,  which  are  per£onil 
claims.  In  the  third  case,  the  basis  of  the  action  is  co>propcrty, 
which  is  a  jus  in  re ;  but  to  this  a  prayer  for  all  account,  or  the 
reifflburscment  of  expenses,  t^hich  is  personal.  In  the  last  the 
gist  of  the  action  is  Hie  vindication  of  the  lahd,  therefore  based 
pUrdy  on  die  real^,  hut  damages  are  claimed  from  the  defendent 
in  addition,  for  his  encroachment  on  the  plaiHtiiF's  property, 
which,  being  in  factum^  is  based  in  contract 

Irt  the  hereditatls  petithy  the  personal  claim  is  subordinate  to  the 
real  claim.  On  the  other  hand,  in  actie  famliiie  heniscutiAe  the 
jjti  berediiarium  is  taken  as  admitted  -,  consequently,  the  actfon 
partakes  imore  bf  a  personal  than  bf  a  real  character,  the  chief 
object  to  be  obtained  being  pntstationes  perienaies.  Thus,  tech- 
nically, th*  first  is  said  acctdirt  prepriui  ad  actiartts  Ma&i,  Ae  latter 

ad  persbnales :  nence,  many  commentators  assign 

the  action  to  the  dass  the  charatterisdct  of  which  the  more 
prevail. 

This  mode  of  argument  savors,  however,  strongly  of  the  Sabi- 
nian'  theory ;  surely  the  basis  of  the  action  should  decide  the  class 
to  which  it  should  be  assigned.  To  compromise  die  difficulty  by 
inoTKlacing  the  expression  of  tnixed,  is  but  an  evasion,  a  splitting 
of  tht  i}ificrcnce. 


J  ■045. 

The  first  two  of  the  three  priejudicial  actionsj  vit.,  di  tibtftitt 
And  A  ingenuitoTe,  are  both  included  under  the  actio  eir  libtfeilf 
aauia.' 

In  a  state  tn  which  slavery  existed  from  the  earliett  to  so  raf 
late  a  period,  and  during  so  long  a  series  of  yelrs— in  which,  too| 
the  importance  of  free  buth  Wat  so  highly  prized, »  conferring  such 
valued  poKtical  privileges — it  ts  not  surprising  that  the  judicium 
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iittraif  should  be  attigned  to  the  behest  tribuiul,'  and  placed 
among  the  actions  termed  perpetual  ;*  and  for  these  very  reasons 
its  aditrtia  was  occcdingly  difficult 

This  judiciifm  included,  as  it  were,  three  causes  of  action,—  Action  \ij  is 
lb  itatu  Ubtrtatis—d*  statu  civitatis—dt  itatu  familiie.  Thus  ^™^ 
WWely  exprwscd  by  Terence : »—  tud*."       " 

Ch.  Prineiplo  tarn  dico  titt  hlwran).     Th.  Htm. 

Ch,  Civem  Atticam.    Th.  Hui.     Ch.  Miam  aoroFCtn. 

The  action  might  be  brought  either  /  iervitufi  in  Ubtrtattm^  or  e 
libertate  in  servitulem :  in  the  former,  the  adiertar  was  said,  liht- 
rali  causa  manu  adierere ;  in  the  latter,  in  itrviluttm  aiterert.  In 
all  these  actions  the  Twelve  Tables  enacted,  that  the  vindUite 
should  be  given  for  liberty  and  not  for  bondage ;  the  object  of 
which  rule  was,  that  the  object  of  the  suit  should  remain  in  the  cus- 
tody of  the  adiertar  lihtrtaiis^  and  not  serviluth  j  *  hence  the  form  Fom  of  tctiaD. 
of  demanding  the  vindicia  wm^ — Hunc  bominem  tge  libtrum  esit  ai§y 
efHSjiu  vindiciai  steundum  Ubertatem  mihi  dare  postulo,  to  which  his 
advcrsaiy  replied, — Et  ega  bunc  bominem  meum  esse  aia-,  ejutqut 
vindicias  mihi  canttrvare  postvla,  whereupon  the  pr»tor  pro- 
nounced hi?  decision, — ^ki  Ubertatem  de/tndit,  ei  4"  vindicias. 
On  the  day  upon  which  cognitions  were  heard,  die  inttntio  was 
framed  as  follows, — Hunc  bominem  jure  auiritium  liberum  esse 
aiOf  eumqut  Ubirali  causa  manu  adiera,  which  the  opposing  party 
traversed  by  tht  expression, — M'  liber  iify  si  liter  sit.* 

AsscH.  Neque  vcndundan  censco 
^la  libera  est :  nam  ego  illam  libendi  aisero  causa  manu.' 

Sync.  Omnia  mtnuras  qut  id  fadlius  fiat  manu  ea«  adserat* 
Suas  populares  liberali  causa. 
.     .     ,     .     Et  sifrugi  esse  vis^ 
Ess  liberali  jam  adseres  causa  manu." 

These  ^u^wes  are  very  frequent  amoag  the  L«tin  oomediASS^ 
who  always  required  slaves  for  some  piirposa  or  another^  the 
Cuming  them  into  freemen  was  a  very  coqvAiiienC  plot  which 
every  ome  understood,  and  ^n  adnurable  way  of  getting  out  of  » 
dilemma. 

If,  on  the  contrary,  the  suit  was  for  shvciy,'the  mode  of  pro- 
cedure was  by  a  simple  rei  vindicatio. 

This  vrota  adserere,  which  so  often  occurs,  is  equivalent  to  the  ijmited  pcniltr 
English  "aver,"  and  the  word  adsertor  derived  from  it:  we  find  '^7°"^ 
from  Gaius,"  that  the  adstrtores  libertatis  were  only  bound  in  >  ™^" 
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tatiidatione   eneraraitia- 


penalty  of  fifty  asses,  favaris  causa  ne  . 
adsertores, 

I'l  wij         This  prxhein  ami  was  required  because,  until  the  sutus  of  the 

'^'  man  was  decided,  he  could  have  no  hcui  standi  injudlcia;  to  have 

admitted  him  to  it  would  have  been  a  petitio  causa.  These 
adsertores  might  be  parents,  relations,  children, — in  shor^  anv^ 
though  a  stranger,  who  chose ;  nor  was  the  subject  matter  of  the 
suit  even  allowed  to  object  to. the  vindication  of  his  freedom.' 

m  mika       Justinian  dispensed  with  adsertorts  for  such  as  were  averred  to 

^  be  bondsmen,  ^ving  them  the  option  of  conducting  their  own 

causes  in  person  or  by  attorney. 

In  order  to  prevent  the  deceit  frequently  practised  by  persons 
who  caused  themselves  to  be  fraudulently  sold  for  the  purpose  of 
participating  in  the  price  paid  by  the  purchaser,  it  was  forbidden  to 
any  one  «  in  servttutrm  addicerty  because  such  addictus  could 
proclaim  his  liberty  at  any  moment.*  To  check  the  abuse  of  this 
privilege,  a  Senatus  Consultus  was  passed,  taking  away  the  privi- 
lege from  any  person,  under  the  age  of  twenty  years,  who  prac- 
tised this  fraud.^ 

iei*!  The  pncjudidal  action  was  the  proper  remedy,  de  causa  liberaR, 

where  any  one  being  reputed  to  be  a  freeman,  si  ingenuus  esse 
diatuTy  or  being  a  reputed  freeman,  was  claimed  by  his  patron  as 
a  Ubtrtus.  In  the  fi^t  action,  the  quinquennial  period  of  limita- 
tion expired  on  the  anniversary  of  the  manumission  j*  but  Jufr- 
dnian,  as  has  been  before  observed,  made  it  perpetual  j  and  the 
like  privilege  was  extended  with  respect  to  deceased  persons,  and 
any  one  might  defend  their  state  of  liberty  after  any  lapse  of  time, 
but  not  e  converso ;  if  the  person  was  deceased,  not  even  the 
fiscus  could  impeach  his  former  status  after  a  lapse  of  five 
years." 

In  order  further  to  prevent  collusion  and  fraud,  it  was  decreed 
by  a  Senatus  Consultum,  passed  under  Domitian,<i  that  whoso  de- 
tected and  save  information  and  proof  of  collusive  combination 
between  a  slave  or  freedman,  to  the  end  that  the  former  should  be 
pronounced  a  freeman,  should,  if  a  slave,  be  adjuged  to  such 
informer  j  and  the  Emperor  Marcius  fixed  this  right  of  action  at 

limittd    five  years,  quinqutnnium  cmtinuumy  from  the  day  on  which  the 

5™'*'       sentence  had  been  pronounced.' 


ftcwird  for  the 
4etectiaii  of 
oUunie  uO. 


TlwlcliOBdi 
putu  agnot- 


%   1046. 

The   term  agnescere  lihtrei  means  to  acknowledge  them  at 
issue  i   to  this  is  added  alcrcy  because  that  obligation  was  inci- 
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dental  to  the  admission,  and  consisted  in  feeding,  clothing,  lodging, 
and  educatkig  them.' 

The  penons  under  aa  obligation  of  nurture,  were  the  father  and  Tbc  ouidm* 
the  head  of  the  family  j'  the  mother,  however,  only  in  failure  of  T""  *'J'^ 
these ; '  and  the  fether  was  bound  to  acknowledge  them  on  proof  fc^^^' " 
that  they  were  her  issue.     It  follows,  firom  this  obligation  of 
nurture,  that  the  exposure  of  children  was  forbidden.*      The  Pcnou  boond 
Cither's  obligation  commenced  from  Wrth,*  and  extended  not  only  "  nurture. 
to  the  »i,  but  also  to  the  emannpati^  whether  legitiniate  or  ille- 
gitimate,' though   not  to   incestuous  children  ;T    the   obligation 
ascended  from  die  father  to  the  grandfather,  and  other  ascendents 
in  the  male  line."    Exceptions  Jrom  this  rule  were  made  in  cases 
of  signal  ingratitude,!)  and  where  the  children  themselves  were 
sufficiently  rich  not  to  require  it.*° 

Now,  masmuch  as  the  mother  is  bound  to  nurture  in  default  of  Reined^  of  the 
the  fathtf  and  paternal  ascendents,  if  she  have  alimented  the  chil-  a>i>cl>cr. 
dren,  her  husbuid  being  alive,  she  has  her  actio  ittgotiorum  gntorum 
for  the  expenses  ("  i^  on  the  other  hand,  all  persons  obligated, 
ex  parte  palerna,  &il,  the  mother  must  aliment  the  children  i  and 
after  her  death,  the  maternal  ascendents. " 


S  2047- 

The'JrtHm,  Planeiantim,^*  passed  under  Vespasian,  and  so-called  Setm.  PUi 
from  M.  Plancius  Varus,  then  consul,  who  introduced  it,  pro-  ''■>°>- 
vidcd  firstly,  that  a  woman  who  had  been  repudiated  by  her  hus- 
band when  in  a  state  of  pregnancy,  shall  announce  the  fact  to  her 
late  hujband,  his  fetber,  or  family,  within  30  days  next  ensuing 
after  the  divorce.'*  Secondly,  that  thereupon  it  should  be  lawful 
to  the  ex-husband  to  send  persons  to  inspect  the  woman  ad  inspt- 
tiendum  ventrem^  and  keepers,  cuttodts,  to  take  charge  of  the  issue, 
ad  custodiendum  partum ;'"  and  thirdly,  that  a  woman  who  had 
introduced  a  suppositious  child  should  be  punished.  Lastly,  a 
Sctum.  under  Hadrian 't  enacted  that  the  action  de  partu  agnastenda 
should  lie  in  respect  of  a  child  bom  even  during  coverture,'"  which 
was,  in  lact,  an  issue  of  legitimacy. 

A  woman,  unless  suit  has  been  commenced  within  thirty  days  ouiguioiii 
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from  ii9t>ce  gtv«n,  hu  no  k^u  ftautfi  afw  tbff  <>XP>r7  of  t&at 
time.'  If,  however,  she  have  given  no  notice  ^  al],  tlpe  can  not^- 
withstanding  bring  suit  j  but,  ii)  such  case,  the  burrhen  of  proof 
lies  on  her.'  On  the  other  h»ni,  hor  suit  ip  b^-red  if  shr  havfl 
neither  givep  notic«,  or  havQ  refused  tp  ^dmt  chf  guar^JaM  9"*^ 
or  tfndercd  by  her  hwsband.* 

Oqt^iqiD.  If  the  husband  neither  send  keepers  upon  notice  given,  nor 

make  any  counter  notice,  nfe  cantra  dtaimfi^m^  be  is  CDntpd)abl«i 
tsflm  ardiMtrnt  to  aclcnowledge  the  issue.*  It  if,  how<v^,  contper 
tent  to  him  to  combat  the  fact  by  prpof,  notwithstanding  his 
having  sent  keepers  under  protest,  or  pypa  although  he  may 
neither  have  done  so  nor  protested  ■ '  but  in  such  paset  th*  duty  of 
aliment  lies  on  htm  in  the  interval.^ 

On  the  repudiated  wile  giving  notice  of  ber  pregngnPT*  we  bPVf 
seen  that  the  husband  may  semi  keepers  tp  examine  tbe  woqum, 
and  okt  charge  of  the  issue.'  In  the  second  place,  theOf  should 
the  husband  be  dead,  and  thp  woman  claim  f^fitssii  vintfit  tpmuft 
the  same  insp^tion  will  take  place  for  the  purpose  of  ascertaining 
the  Jact  of  prcgjuncy ;'  -and  in  like  mvu>#r  in  the  thind  case,  if  tbf 
husband  deny  the  pregnancy  of  tu»  repudiated  wif?.^  The  first  in- 
spection is  founded  on  the  Sctm.  Plancianum  before  mendoned,  the 
latter  on  the  edict,  the  third  on  the  rescript  of  the  Divi  Fratrts^ 

*  to  the  urban  pnetor,  Valerius  Priscianus." 

%  2048. 
Mode  ofiMjee-       These  laws  were  introduced  in  prevention  of  fraud,  and  the  sub- 
tD^uid  cun^j  sritution  of  supposititious  children.     The  mode  of  inspection  and 
oftbeimw.       custody  was  as  follows : — On  the  widow  announcing  her  preg- 
nancy, it  was  ordered  by  the  pnetor,— 

1.  That  she  communicated  her  state  to  the  h(irs  or  thmr  attor- 
neys twice  in  each  month. 

2.  That  five  free  women  be  sent  to  her  to  inspect  the  venter, 
but  not  to  touc^  her  against  her  will. 

3.  That  she  lodge  and  lie  in  in  ap  honest  house,  approved  by 
the  prartor. 

4.  That  the  woman  give  the  heirs  HcutCf  days  notice  before  the 
probable  time  of  partuntion,  that  they  may  nave  the  option  of 
sending  guardians  for  the  issu^. 

5.  That  the  woman  then  he  placed  under  lock  ^nd  key,  in  f 
place  where  there  Is  not  more  than  one  practicable  approach. 

6.  That  three  free  women,  and  as  many  free  men,  keep  watch 
at  this  approach,  and  examine  all  visitors.*' 
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7.  That  on  labor  coining  on,  the  woman  do  announce  the  fact 
to  those  interested, 

8.  In  order  that  they  may  send  at  least  five  fiw  women  as  wit- 
nesses of  the  parturidoD. 

94  That  not  more  than  two  miJwives,  ten  free,  and  six  slave 
woQien,  be  admitted  into  the  conclave,  and  tliat  ul  be  examined 
belbre  entering. 

10.  That  there  be  sufficient  lieht  then,  at  Uast,  and  that 
generally,  darkness  bvorable  to  the  supposidon  ot  a  child  bt 
aroided. 

11.  On  omission  bf^  or  opfio^tion  to  any  of  these  provtuoost 
possession  shall  not  be  granted  on  the  fact  being  made  Co  ap* 
ptat. 

la.  That  whatever  the  woman  shall  have  produced  be 
brought  up  by  the  £uher,  or  by  him  wtkom  the  pnetor  may 
^point. 

13.  That  the  child  t>e  shown  to  tho^e  interested,  up  to  the  age 
of  three  months,  twice  in  the  month ;  up  to  the  age  of  sue 
months,  once  a  month ;  up  to  the  age  of  twelve  montns,  every 
other  month ;  and  up  to  the  time  it  can  speak,  once  in  six 
months.' 

In  the  third  case,  the  rescript  o^  thfe  I)ivi  Frates  provides,  that  Mode  of  int 
a  matron  asserted  by  her  husband  to  be  with  child,  ^ould  bt  con-  T'^'^'^^f 
veycd  to  the  house  of  a  rcejiectable  woman,  *here  three  mij-  MtiOT«ind'' 
wives,  oi  approval  c^jrlty  and  trustworthiness,  ar^  to  inspect  Ludu*. 
her,  of  whom  if  all  or  two  pronounce  her  pregnant,  that  th^  do 
their  best  to  move  her  to  admit  a  keeper,  in  order  that,  if  not 
pregnant,  »n  actto  injuria  may  He  against  the  husband,  unless  he 
had  just  cause  of  belief  that  the  woman  was  pregnant,  or  via  in- 
duced to  the  assertion  by  a  too  great  desire  for  issue,*  which  is  an 
answer  to  the  action. 

This  was  adopted  in  the  middle  agfes,  ahdfer  thfc  feod^  law,  on  AAovam  by 
account  of  noble  widows  feigning  themselves  to  be  ivith  chQd,  in  '•'*  feodilUw. 
order   to  retain   possession  of  uie  food,  whith   rtstnUes  the 
bontrum  pBittssh  ventrii  nomine.     The  provisions   of  the  edict 
were,  however,  not  very  scrupulously  observed   by  the   feodal 
pnetors. 

The  Queens  of  France  were  always  delivered  in  public,  up  to 
the  reign  of  Louis  XVI. ;  whoever  chose  was  freely  admitted, 
but  the  crowd  having  nearly  caused  the  death  of  Marie  Antoinette, 
the  practice  was  discontinued,  and  the  presence  of  the*  ministers 
substituted.  This  is  the  law  of  England,  but  the  ministers  wait 
in  an  outer  chamber. 
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Tlie  muiier  The  wonun  who  bas  received  possession  ventris  nomine^  can- 

iTm^^'  not  transfer  it  to  another,  lest,  inasmuch  as  the  possession  is 
cuiDoc  cmufcr  promised  in  behalf  of  the  issue,  opportunity  should  be  given 
the  poNonan  to  for  dishonestj  ;*  and  a  person  if  admitted,  contrary  to  this  pro- 
"'*^'  vision,   may  be  restrained  by  interdict,    and  compelled  by  the 

pnetor  to  retire,*  who  also  grants  an  actio  in  factum  against  the 
woman  who  has  admitted  such  person. 
Aciio  papetua.        The  acdon  is  rei  persecuturiay  and  hence,  also,  perfitua.*     It 
lies  by  those  to  whom  the  object  belongs,  against  the  woman  who 
has  fraudulently  transfin'red  the  possession,  or  him  in  whose  pos- 
session she  may  be,  if  he  have  made  the  fraudulent  transfer  for  the 
amount  whereby  the  plaintiff  has  been  damnified.* 
The  caiamniM        If  a  womafl,  knowing  herself  not  to  be  pregnant,  has  obtained 
""**-  the  possetiia  ventris  nomine^  she  is  said  to  have  done  so  calumnite 

cauia^  and  is  pmiishable  by  an  action  in  factum,  under  the  prior's 
edict  i  but  her  bona  fides  will  furnish  her  with  an  answer  to  the 
action.' 
Action  limited  This  action  is  limited  to  the  annus  utilitJ'  It  lies  against  tJic 
to  the  uuiii*  woman,  or  those  in  whose  power  she  is,  who  has  been  in  posses- 
sion by  false  representations,  and  also  him  by  whose  instrumentality 
she  obtained  the  possession." 

It  it  competent  to  him  to  whom  the  property  belongs,'  and  in- 
volves the  penalties  of  in&my  against  a  dcfcndent  convicted  of  the 
fraud. 

If  the  action  be  brought  for  damages,  it  is  penal ;  in  which  case 
it  is  perpetual." 
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Actio  in  Penonam — Sin  Conilicd»— Ei  Lege — Ex  iX^ointe — Ad  Exhlbendoir — 
'RadUlioiui  in  longnim — £i  Contrutu — Naoiiiuti — Reali*— DirecB  et  ConCniia — 
Certi  ti  inu(ii»--Commodati— Depctiti — Pignotidcii — Siquotnuia — Verbili*— Certi 
n  Incoti  ei  Sdpulitii  de  corutiCuta  pecuuia — Beneficu  Ordinia  —  Di>itIoaU — £i- 
fnaionii — CedemUrum  Actionum — Literaiii — Condictio  «  Ciirographo — Coiutniualet 
— Actio  EmpdetVenditi — RedUbitom — QkuDiiMinDni— Locau— Conducd— Emph]r- 
teudcaria  directs  eC  contnra — Pro  Socio — Mandid  dtrecta  et  coalmia — Actio  Quui 
ex  CanDactn  —  Negotiorum  GatDium  —  Direcia  et  contiaiia — Tutelr — Conimuni 
Dinduado — Familix  HeidacundK — Ex  Tatamento— Condicda  Indebiti — Conditio 
Ciiua  Data  Caun  non  Secuu — Sine  Cauia — Ex  CaaitacdbDa  Adiimilitu — Avengei 
at  K* — Acdo  Funenria. 

$    2050. 

Gaius  ^ves  the  reason  why  the  actio  in  personam  cannot  be  used  Ptnanai  icdoi 
as  against  a  defbndcm  who  deuined  property  belonging  to  a  plaintiff.  ««  of  none 
We  can  not,  he  says,  use  the  formula,  Si  paret  eum  dare  eportere,  ?™'  '^^" 
because  the  thing  belongs  to  the  pbuntiff,  and  therefore  he  cannot      «'    '     " 
call  upon  thedefendent  "dare"  that  which  already  belongs  to  him, 
cum  tolum  id  dart   nobis  inleUegatur^  quod  tta  datur  ut  nostrum 
fiat  I  nee  res  qua  nostra  est,  ampliui  nostra  fieri  potest : '  hence, 
the  form  of  vindication  must  be  used  in  claiming  that  which 
indeed  belongs  to  us  already,  or  we  must  have  recourse  to  the 
action  of  theft. 

The  English  law  has  recc^nized  this  difficulty,  hence  the 
action  of  debt  and  detinue,  whereby  we  claim  the  object  or  its 
value  as  a  debt.  Again,  in  trover  we  feign  that  we  have  casually 
lost  the  object,  and  that  the  defendent  has  casually  found  it,  and 
converted  it  to  his  own  use ;  therefore  this  action  sounds  in 
damages  equivalent  to  the  value  of  the  thing  converted.  But  if 
the  action  be  ex  contractu,  then  there  is  no  claim  for  a  specific  ' 

object,  but  for  injury  resulting  from  the  non-perfonnance  of  an 
act,  and  in  such  case  the  dare  oportere  will  apply, — so,  also,  in 
actions  ex  tnaleficio.  In  actions  ex  contractu-,  therefore,  we  sue 
in  assumpsit,  or  on  the  promise,  express  or  implied,  and  in 

'  Ciiui  4,  %  +. 
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ex  malificio  in  tort,  for  compensation  for  the  damage  we  have 
sufTerea  by  such  wrongful  and  injurious  act. 

The  late  New  Procedure  Act  has  abolished  the  distinctioa  of 
actions,  so  that  detinue,  trover,  tort,  debi,  and  assumpsit,  may  be 
tumped  in  one  declaration.  A  plaintiff  may  complain  of  the 
unlawful  detention  of  his  horse,  of  the  conversion  of  his  carriage, 
of  the  seduction  of  his  wife,  of  his  owing  him  a  sum  of  money, 
and  of  his  having  promised  to  pay  him  a  sum  of  money  for  woric 
done. 

The  Romans  never  went  to  this  illogical  length,  although 
they  were  exempted  from  the  enlightened  assistance  of  twelve 
uneducated  men,  to  estimate  the  Injury  which  had  accrued  to 
the  plaintiff,  by  reason  of  the  loss  of  nis  bone,  carriage,  wife, 
money,  and  labor. 

They  did  not  cede  to  the  popular  cry  of  the  Roman  plebs  the 
claims  of  Ic^c. 

After  the  abolition  of  the  crdo  judUiorumy  the  word  femaila,  in 
its  turn,  was  as  little  significant  as  the  word  actio;   Papinian' 
applies  actio  only  to  aetiones  in  personam.     The  in  rem  acti»  he 
terms  petitio^  both  together  pertecutiones ;  hence  the  action  on  an 
inheritance  is  termed  pttitio,  not  actio  hereditatis. 
I.       Ulpian  uses  the  word  specially  in  the  same  way  as  Papinian ; 
but  when  he  uses  it  generally,  it  includes  the  in  rem :  and  by  per- 
secutioy  he  means  the  extraardinaria  cognition  in  which  the  matter 
is  settled  without  the  intervention  of  a  judex  ;*  but  he  sometimes 
uses  the  expression  in  a  more  restricted*  or  more  extended*  sense. 
L       Paulus  extends  the  expression  to  perstcutisnet.^    Gaius  divides 
'    aetiones  into  those  in  rem  and  in  personam.^   Hence  it  appears  that 
the  legal  terminolorae.  was  for  a  long  period  uncertain,  or  per- 
chance, if  we  had  the  intire  works  of  these  authors,  these  anoma- 
lies would  be  accounted  for  by  the  context. 


§  2051. 
Condictio  ■  per-       Some  mention  has  been  made,  in  general  terms,  of  the  original 
wnil  icnon.        meaning  of  the  term  emdictia.      Introduced   while  the  Ugis  ae- 
tiones were  still  in  force,  it  was  added  to  their  number.     If,  there- 
fore, anyone  used  this  form  of  remedy  fiar  the  recovery  of  certa 
pecuniae  he  was  said  certam  pecuniam  ex  lege  Silia  condicerty  or  if  for 
that  of  a  certa  r«,  then  certam  rem  ex  lege  Calpurnia  cendicere.    By 
*  degrees,  this  was  extended  to  many  other  laws,  and  causes  of 

'  P.  44,  7>  18.  *  P.  44,  T,  37,  pT.,  under  ac£o  «c  iit- 

*  P.  50,  16,  17!,  %  »,  3,  »lde  «l  P.  18,  cinded   icdona   in    rem,   in   penoiiMn, 

4t  ^-  dlTTCtc,  udlo,  pnejoiUcia,  inecnlica,  pne- 

'P-  3i  3>15i%»fM  39ipt-,  conOMled  toiw  nipuladonei  j  Id.  15,  pr. 

with   pr>judicii    interdiett    and    pneloriK  'P.  to,  16,  1*;  P.  44,  1,  14.(1. 

«ij,i.a™„  i  p.  6,  ,,  (1,  .„m„  ..a.       .  I..,'  ,,«,";,  5  ,™,  mTZ,. 
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action ;  and  in  each  case  luch  law  was  mentioned,  so  that  this 
Ups  actio  may  be  said  to  have  continued  in  a  modiAed  form,  that 
moditication  consuted  in  the  dinunciatio  having  been  discontinued  \ 
but  every  cndictio  was  a  legit  aetis^  founded  on  the  particular  law 
mentioned  in  connection  with  it. 

Now,  dmunciare  was  equivalent  to  tandicere^  and  thirty  days 
irere  fixed  for  the  appointment  of  a  judge,'  from  the  date  of 
tbe  denunciation.  Under  Marcus  Aurdius,  a  change  took  place 
in  the  mode  of  commencing  an  action.  In  addition  to  the  Vadimo- 
miwn^*  citation  was  granted  by  the  simple  dttiimciaiio  of  the  action 
brought  i*  and  although  this  was  a  different  thing,*  yet  it  can 
hardly  be  doubttd  but  that  h  was  a  modification  of  the  former 
denunciation,  and  based  upon  it :  the  difference  between  the  two 
was,  that  the  old  denunciation  applied  to  one  of  these  two  kws,  in 
tome  such  form  as, — Dtnuncio  tt  ex  lege  Siiia  de  certa  ptcunia  put 
Jits  XXX.  jtidieem  eondicere^  probably  setting  out  the  sum  claimed. 
In  its  extended  form,  the  denunciadon  was  made  applicable  to  many 
odier  causes  of  action,  as  well  as  to  those  founded  on  these  two 
'  particular  ]aws.'  After  the  lapse  of  a  certain  legally  fixed  period 
from  this  denunciation,  the  suit  was  commenced  before  the  court. 

Under  Justinian's  legislation,  all  traces  of  the  old  denunciation, 
in  its  original  sense,  had  disappeared,  nevertheless  the  term  mji- 
dietia  was  preserved,  but  had  come  to  signify  a  personal,  as  dis- 
tinguished from  a  real  action ;  hence,  when  this  condiciion  was 
founded  on  a  particular  law,  it  was  called  condictio  ex  lege  .  .  . 
where  on  equity,  condictio  pnttoria ;  where  on  contracts,  con- 
dictio or  actio,  together  with  the  particular  denomination  of  the 
contract ;  or  if  innominate,  in  factum  or  prascriptii  verbis ;  but 
the  term  condictio  was  used  indifferently  with  actio — where  on 
offenses,  the  term  condictio,  but  more  usually  actio,  together  with 
the  name  of  the  of{ense,  /ielictum,  or  of  a  quasi  deliclum,  whether 
in  factum  oi  prascripits  verbis, 

Condictio  ex  lege  ....  in  the  age  of  Justinian,  then, 
Offered  in  no  respect  from  the  condictio  ex  lege  of  the  age  of  the 
legis  aetiones,  and  as  these  applied  to  any  remedy  given  by  a 
special  enactment,  without  any  further  designation  than  the  quota* 
tion  of  the  law  in  question  :  The  only  exception  consisted  in  its 
extending  beyond  a  becunia  or  res  certa. 

Thus  Paulus"  tells  us,  Si  ohligatio  lege  introducta  sit,  nee  cautum 
eadem  lege,  quo  genere  actionis  experiamur,  ex  lege  agendum  est. 

The  condictio  ex  lege  differs  from  tbe  actio  in  factum,  in  that 
it  attaches  on  a  pactum  legilimum,  the  latter  on  a  contract  founded 
on  the  praetorian  equity,^  and  is  in  supplement  of  a  legitimate 

'^loox,  b.  op.  *  C.    Th.   1,  4,  1  &  4i   Symmach. 

'  FaoJ.  CdUu.  L.  L.  Mo*.  1,  C.  epnt  10,  ;i.  . 

*  Aunl.  Vict,  dc  Cnu  16.  *  P.  13,  t,  i. 

*  CoDtn  AiTcnui  dir  deaunclAtion  dcr  ''  P.  11,  I,  ;o;  C.   S,  54,  3;,  %  ult. ; 
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contract  i*  as  for  the  revocation  of  an'excessire  gift,*  or  recovery 
of  the  price  from  one  who  has  sold  the  property  of  another, 
which  he  possessed  in  good  faith,  for  the  surplus  whereby  he  is 
tnriched,'  and  for  the  recovery  of  money  from  him  in  whose  name 
we  have  paid  to  another  in  error,*  with  many  like  cases. 

It  lies  against  him  who  is  obligated  through  such  new  law  and 
bis  heirs  (except  in  contracts  ex  delicto  for  penalties)  for  the 
sum  enacted  in  such  new  law,  whence  it  may  be  seen  that  its 
use  is  very  frequent. 

Another  action,  by  some*  placed  under  this  head,  is  the  cmdictia 
centra  actarei  flus  ftttntts ;  this  is  certainly  a  cendictio  tx  lege, 
because  founded  on  a  constitution  of  the  Emperor  Zeno.  -But, 
in  the  tirst  place,  it  is  penal,  and  in  the  second  arbitrary,  and 
therefore  is  better  placed  under  that  head.  Si  guts  actor  in 
libello  a  te  misto  majore  quantitate  petita  reo  gravioris  damm 
cauiam  prahuerit^  in  triplum  omne  damnum,  quod  dtdit,  edvtrsario 
resarciat;  vera  auttm  quantitas  UbtUi  inspiciatur  quam  judex  in 
.  jtntintia  sua  comprthtndatfi  The  second  is  a  constitution  of 
Justinian  to  punish  extortion  on  the  part  of 'viatores  or  execuiares 
litium,  by  exccding  the  legal  amount  of  fees  they  were  intitled 
to  take.T  Nen  accipiant  auttm  txecutores,  qui  edunt  libclhs  cut 
inscriptianes  et  cenvtntionts  aut  instrumenta  ultra  quam  subjectz 
constitutione  permissum  est  remuneration  is  loco,  aut  si  transgrtut 
fuerint  subjactant  ejus  pcenas.  These  spertuia  were  fixed  at  Half 
pro  cent.,  Constitutio  est  Imperatoris  nostri,  qua  litium  txecw 
toribut  tpartularum  Homine  cerium  quid  dart  jussit  pre  quantitate 
libello  eonventiottis  inserta  i  ut  e.c.  centum  usque  soitdos,  ctuslt- 
tuit  dandum  esse  dimidium  solidi  si  vera  major  sit  quantitas  ttiam 
spartulas  fire  majorts. 

§  3052. 

The  eondictio  ex  moribut  of  the  jurists,  is  founded  upon  cus- 
tomary or  common  law^  where  no  specified  remedy  is  injtnncd, 
as  the  eondictio  ex  lege  on  a  specific  enactment." 

'C    3,  at,   30,  H  15,  ^   1)    Nov.         '  Hilifu,  3,  1,  \  17. 
II!,  S-  'C.  3,  10,1. 

'P.  J9.S.  »'.*«■  'C.  3,1,4.  %••  „.  .    , 

'  P.  II,  1, 13.  *SCniT.  Excic  ill  Si|  Schdt.  Exeic 

•  Id.  31.  1,  oo. 
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§  2053. 
Savigny  tabulaiizes  the  actions  as  follows : — 

Bx  oUigatmiiha, 


Srrutijnrii  fp 


J  jbhilrarin 
\^Urtm.  y    bonxfidti. 


%    2054. 

The  actio  ad  exhibtndum  is  a  praetorian  or  dative  remedy^  and  Acdovletbi- 
assumes  that  the  defendent  is  in  possession  of  some  object  or  '«^"i>i  <" 
document  belonging  to  the  plaintiff'^  which  he  desires  ana  has  a  dueeotgccoior 

legal  right  to  inspect,  in  order  to  ascertain  whether  it  is  or  is  not  d 

the  property  he  intends  to  vindicate,  or  that  the  right  he  claims  to 
exercise  he  really  based  upon  the  document  in  question.  The 
plaintiff  in  this  case  requires  the  defendent,  whom  he  believes  to 
be  in  civil  or  natural  possession  of  it,  or  who  has  fniudulently 
ceased  to  possess,  to  exhibit  it ;  or,  in  case  of  refusal,  to  pay 
its  value.  In  order  to  obtain  the  exhibition  of  such  thing  or  doc)i- 
ment,  ^e  plaintiff  must  show,  prim^  fade,  that  his  interest  in  Che 
production  is  sufficient,'  in  which  case  the  actio  txbihtndum  will 
be  granted  to  him  {  but  on  condition  of  his  bearing  the  costs  and 
expenses  of  the  production.* 


'P.io,4i  P.43.s.".P'-ir».'3i 

C.  3,  41  i  C.  >,   I  i  C.   8,   7-      Done"- 
com.  I.  C  20,  9  a  t],  G-g ;  Clock  Com. 


rh.  1 1,  ^  741  i  Carl  Einen  tr 
A  cxhib.  Liu.  1S16. 
•p.  10,4,",*. ■ 
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This  action  alio  liet  wfaei  the  moveable  chattds  of  two  ownen 
are  so  indmateljr  joined  that  no  severance  can  take  place  without 
damage  to  one  or  other  of  the  component  parts,  because  the 
possessor  of  the  combined  things  is  uo^  the  obligation  of  sever- 
ing them,  in  order  that  each  may  receive  that  which  a  his,'  or  the 
words,  or  on  the  case,  will  not  lie,  but  the  tndieti*  cataa  Jata 
cattsa  urn  steuta  must  be  brought. 


Raniiremenn 

ofllKradtu. 


The  ratitmtit  in  inttgrwn  is  a  prKtwiao  or  equitable  remedy 
which  has  been  fidly  explained  in  a  former  part  of  this  work.* 
One  of  its  incidents  is  the  restoration  of  the  parties  to  their 
former  state ;  and  another  the  grant  of  a  new  tn^.  By  an  in- 
t^ral  restitution  the  suit  is,  as  it  were,  wiped  out  so  as  to  be  bdd 
never  to  have  taken  place ;  this  appUes  to  the  plaintiff,  who,  it 
appears,  on  a  subsequent  examination  of  the  circumstances  and  on 
cause  shown,  never  ought  to  have  succcded  against  the  defondent 
for  some  vice  inherent  m  the  procedings. 

Restitution  must  comply  with  the  following  requirements  : — 

It  applies  only  to  acts  valid,  strUto  jurt.* 

The  lesion  must  be  considerable.* 

The  cause  shown  for  it  just.' 

It  is  grantable  only  by  a  magistrate.<i 

All  things  are  restor«l  to  their  former  position.^ 


§  2056. 

If  the  act  be  not,  ipso  jurty  valid,  there  is  no  necessity  for  it  ;■ 
and  those  generally  damaged  have  their  usual  dvtl  remedy.' 

The  matter  in  issue  must  be  considerable,  hence  the  prztor  will 
not  listen  to  frivolous  suits  to  recover  either  a  thing  or  sum  of 
small  amount,*"  or  as  gainst  parents  or  patrons.  Proof  must  be 
given  of  the  lesion,  and  the  cause  must  have  already  been  taken 
up  for  triaL" 

The  autuSf  doltiSy  atas^  status  mutatiey  absmtia  nipubUca  causa, 
vi  aUenatuiy  or  cmr,  have  always  been  held  to  be  just  grounds, 
which  Pauhis  callsjiu'iuB  tausam  AJustam  trmrtrn^ 

Restitution  must  be  granted  by  a  superior  magistrate  equal  or 
superior  in  rank  to  him,  by  whom  the  matter  was  originally  ad- 
judicated, be  it  the  sentence  of  a  predecessor,  cdleague,  or  even 
his  owni  oumicipal  arbiteis,  or  judices  pedand,  have  not  this 


'  P.  to,  4,  6. 
•6,i!7S,  ^l■op• 
'  P.  +,  4.  16.  F- 


'  P-  4.  4.  »4.  i  4- 

'  P.  4.  4.  16.  F- 1  C.  », 

•  P.  4,  4,  16- 
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pow«r.i     In  the  prortMiM,  therefere,  the  presidoi  wert  t^  only 
competent  suthority. 

Restitution  could  be  granted  either  in  the  fentm  ismtiUi  or  r«  mete  *i 
«"/«•  formerly  within  the  year,*  but  now  within  four  ycan^  from  »!«■«» 
the  removal  of  the  impeoiment,*  except  in  die  case  of  eapkis 
dtminutio,  when  it  was  perpetual;*  and  in  the  actU  dali^  which 
may  be  brought  within  two  yeart." 

On  its  being  granted  everything  remains  in,  or  is  restored  to  its 
former  state,  so  that  all  lesion  is  abolished.^ 

When  granted  it  is  either  purely  ot  by  way  of  exception,"  which  Ai  bj  en 
has  the  same  efect  as  by  action,'  wheuier  granted  to  the  persons 
damaged^"  or  their  attorneys  having  a  speciaf  mandate  as  such,^'  or 
their  successors ;  '*  againit  those  guiky  of  the  dam^  of  third 
possessors,**^  the  restoration  of  the  thing  to  its  former  Btae^  by 
the  resdssion  of  that  whkh  may  have  been  done  or  performed. 


§  2057. 

Mttuij  01  fear,  is  a  ground  of  restitution,  not,  indeed,  by  the  Kadutioo  on 
law  of  nature,  or  of  nations,'*  but  by  the  civil  law,  which  holds  ^^^"*"' 
a  promise  exacted  under  duress,  void  from  the  absence  of  free 
consent ;  for  this  purpose,  contracts  are  distinguished  into  bona 
fidii  and  stritti  juris:  the  former,  by  the  nature  of  their  basis,  are 
void  ipte  jurtf  for  force,  fear,  or  liaud,**  so  that  no  edict  is  required 
b>  give  diem  this  excepdon,"'  consequendy  there  is  no  necessity 
for  a  restitutio  in  integrum.^'' 

Striiii  juris  negetia,  such  as  sdpulations  and  acceptilations,  are 
valid,  itotwithstanding  these  blots ;  ^"  and  the  same  would  teem  to 
apply  to  one  withdrawing  from  a  sale,  or  letting  and  hiring,  for 
one  of  these  t^asons.*'  The  datSs  promissis^  marriages,**  and  the 
tttutoritas  tataris^  form  an  exception — and  arc  void,  ipsojure^  for 
force  or  fear.  Resdtution  lies  against  a  slave,  who  has  extorted 
his  manumission  by  force,**  by  soverngn  authority.  The  prztor,. 
Cneius  Octavius,**  is  said  to  nave  been  the  originator  of  the  actio 
and  fxetptio  vutui^  as  ^!unst  those  who  had  taken  away  anything 


'  P/50,  t,  it,  pr.  ^  I)  C.  art?)  'i  '*  The  Suie  f  hilonfihf . 

P. +,4,  16,  ^  ull-i  Id.  I7,»i.j  Id,4».  "P.  so,  17,  --' 

«Ca,47,  nlLj  C.  j,  19.  *•  P- 1!.  5.  3 

"P.«9,«,  3S.  ■' '   " 

'C  1,53,  alt 

•P-4.5.".§>'lt- 

•  C.  »,  »i,  ult.  

'  P.  4,  5.  »4.  % 4  « 4" (  C.  1,  »,  JO.'  "P.  8,  38,  9. 

'P.4.».9.  %3.  «  »4,*^lP-i«.».  » P- *.*,»'•  44- 

9,44i  P-4t  J.""-  ••H.ai.ij' 

'  I.  ATenn  Interp.  Jui.  «,  10,4.  "  P.  S3,  1,  1 


-  r.  IS,  J,  3. 

"  ^ntch.  E  p.i,  tj;  C.  4,  44,  I  i  Kd 
Tide  C.  a,  10,  J,  4,  5,  7,  ult.  j  P.  4, 1, 
11,^5!  Id.  ull.  ^i  j  P.  19,1,  8$,  where 
other  Rmedls  ML 
-P.  8, 38, 9. 
'•P.4..,»i,44. 
••Id.  «i,ij. 
•'P.»3,*.". 
"P.  »6,8,  i,%i. 
-  -,-r,-  "P-4<'»9i9>P'-i'<'-  »7iFi 

"  P.  4,  t,  i!,  &  nil.  1  P.  4,  4, 10.  9  «c  10. 

"P.4,«,  i4,^JiP-4.4,'3.5".  »*  Cic,  ^  C.  ftet.  i  Ep.  I,  1,  7, 
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by  force.'  CauJiu  enlai^ged  this  by  eztenditu  the  acdon,  but  not 
tno  excepdon,  to  all  cases  In  which  a  mttmaj  at  the  bottom  <^ 
the  contract  ;*  the  excepdon  was  the  result  of  interpretation ; 
hence  the  edict,  ^ued  v'l  mttusvi  causa  gtstum  irit^  ration  mm 
hatthi*  and  here  the  distinction  between  vii  and  nutiu  must  be 
borne  in  mind,  the  first  being  absolutely  irresistable,  majoris  ret 
impetus  qua  rtptlli  non  potest,*  and  the  latter  an  apprehensioii  of 
force,  instantit  velfuturi  ptrtculi  causa  mentis  trepidatiefi 

Thus  the  pnetor  accounts  that  to  be  atrocious  videoce,* 
whereby  any  loion  is  effected,  and  rescinds  the  matter  founded 
upon  it. 

The  vit  must  be  injusta^  not  resultiiw'  from  reverential  or 
panic  fear,  such  as  the  vain  suspicion  ofan  imminent  evil  or 
accusation.^  But  such  as  results  from  fear  of  death,  slaveiy, 
exile,  pain,  imprisonment,  loss  of  fecnale  virtue,  or  the  threats  of 
a  ferocious  man  tending  to  death. ^ 

The  lesion  must  be  proved;  then  he  who  extorts  from  his 
debtor  that  which  he  owed,  loses  bis  claim  j'"  the  debtor,  how- 
ever, cannot  obtain  restitution." 

Since  the  edict  names  no  persons,  the  interpretation  of  jurists 
has  held  this  actio  in  rem  scriptam  to  lie,  not  only  against  the 
person  having  committed  the  violence,  whether  the  object  exist 
or  not,"  but  against  every  possessor  of  the  object  extorted ; " 
hence  the  pnetor  grants  an  actio  quad  metus  causa,  if  the  object 
be  in  the  possession  of  another,  or  an  exceptie  q.  m,  e.y  where  the 
person  on  whom  tbe  violence  has  been  committed,  or  his  heirs, 
are  in  possession.** 

The  actio  quod  metus  causa,  is  an  actio  pratoria  in  rem  scriptam 
arhitraria  competens  per  vim  injustam  et  atrocem  Ijesa^  tjusve  heredt 
et  omnibus^  quorum  interesty"  adversus  eum,  qui  mctum  intulit  et 
cmnem  ret  vi  extorta  possessorem,  adversus  plures  in  soUdum^  ita 
tamen  ut  una  soivente  reliqui  Ub'erentur,^^  non  autem  contra  heredes., 
nisi  quatenus  ad  eos  pertinet^''  ad  rem  cum  omni  (uusa  restituendain 
vel  nisi  arbitrio  judicis  rtstituatur  intra  annum  utiiem  in  quad' 
ruplum,  post  annum  in  simplum.^' 

The  exceptio  quod  metus  causa  competit  metu  ad  promsttendum 
adactis,  eorumqut  heredibus  et  quarunuunque  interest  contra  emnts 
ex  to  promisso  agtntet,*^ 
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§    2058. 

Dihu  was  ooe  of  tfae  canes  at  reetkttkMij  tlut  is   to  saf ,  Rcmnidoa  on 
flbiW  matm,^  talSJitM^  faUatia^  tnotbinatit,  ad  circmmtntentbiin,  t^c  £'"»'  ^ 
falUndum^  dtctpititdton  ahtrtim  oJiMta.     Nothing  is  more  ol>-      '^ 
noxious  to  all  ieiia  fidti  contracts,  the  formnU  of  which  run  e* 
fidt  buJ,  or  quantvm  aquitu  meliui^  or  ut  inter  hews  htnt  agier 
opa-trtf  thu)  dohu  malta^  but  even  these  are  not  invariably  void 
for  dahu^  but  only  when  the  doba  had  been  the  cause  of  the  con- 
tract, whereas  incidental  fraud  is  purgaUe.' 

The    rule    in    contracts  itricti   jwis    a    the    reverse ;    for  Apptia  uMricii 
whether  the  Alus   be  catuam  data,  or  ineidtns^  they  are  valid  j»ri«  «>«»"»• 
by  their  own  prwer  force ;  hence  the  practice  of  making  it  a 
part  and  portion  of  the  stipulation  dolum  abeitf^  or  abfiiiurvm, 

C.  G^us  Aquilius,  who  hred  in  the  !^  of  Cicero,*  proposed 
certain   formula  for   the  suppression  of  Inud,   omnis  maliti^ 
tvtrritnia^^  for  the  purpote  of  aiding  law  by  equi^,^  which  gave 
fke  to  tlM  edict — ^tus  dtia  mak  facta  eiit  diemtur,  ti  dt  hU  The  edict  <l« 
rtha  aUa  ac^t  km  Mt  tt  justa  cauia   tist  videbitur  judicium  ^'''^■ 
dabtJ    Hence,  then,  it  is  requisits  : — 

That  to  intide  to  diis  restitution,  dohu  malui  should  form  the  Rauiremcao 
eoMia  daui.  <''^""  '^^  ^°' 

That  it  be  a  supplementan  remedy. 

That  all  cognizance  of  the  cause  should  be  dispensed 
wkh. 

That  having  been  obtained,  everything  should  be  restored  to 
the  former  position,  and  the  dolose  party  be  condemned.  Daha 
ioMut  a  not,  therefore,  a  ground  for  praying  this  restitution  i* 
but    it    lies    when    one   piitrtati   proximtu   has  circumvented 


In  tubtiSum^  there  is  no  ne«d  for  it,  if  the  contract  be  bone  Wlicn  wpcr- 
fidei,  and  based  on  iraud,  eausam  dans.,  because  then  it  ts  void  "^  "J,^ 
ipse  jure ;  nor  wtU  incidental  fraud  in  such  tike  contract  bring 
it  into  operation,  because  an  action  on  the  contiMt  will  lie, 
w  the  ixcepli*  doli  mak  can  be  used  as  a  defense  ;  >*>  so  that  this 
is  only  a  mode  of  rescinding  cmitracts  stricti  juris,"  Whether 
where  diere  be  not,  or  be  another  remedy,  is  doubted.** 
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Otherwise  cognizance  of  the  cause  must  be  had,  it  is  then  seen 
whether  the  par^  defrauded  can  attain  his  end  by  another  action,' 
whether  the  Mut  be  proved,*  whether  it  be  great  and  evident,  and 
whether,  on  esdmation,  it  excede  two  aurei,*  because,  intailing  as 
it  does  the  penalties  of  infamy,  it  is  not  considered  right  to  expose 
a  defendent  to  such  a  contingency  on  slight  grounds. 

Everything  is  to  be  restored,^  but  if  that  be  no  longer  possftlc, 
the  par^  in  aolo  is  convicted  in  id  quod  inttreit^^  or  estimated  equi- 
valent, and  becomes  in&mous ;  and  this  is  the  reason  of  this 
action  not  being  granted  gainst  those  to  whom  the  plaintiff  owes 
reverence  j"  he  is,  however,  not  without  his  remedy,  as  he  can 
sue  them  on  the  case  in  factum.'' 

There  are  two  modes  of  which  the  pra-tor  can  avail  himself 
to  this  end,  by  action  dt  dola  maU^  for  restitution,  or  where  the 
propertv  has  not  been  handed  over,  by  exctptitj^  which  lasts  two 
years,  mduding  the  duration  of  the  dolus  ;>*>  after  which  limit 
an  action  on  the  case,  which  is  perpetual,  will  lie.** 

In  its  nature,  the  actio  dt  dob  mala  fox  restitution  is  prztonan, 
personal,  and  arbitrary,  available  by  the  plaintiff,  received  in  con- 
tracts of  strict  law,^*  where  no  other  remedy  is  open  le  the  parties 
and  to  their  heirs  against  those  guilty  of  the  fraud,  where  many,  im 
solidumy  after  such  a  maimer,  that  payment  by  one  liberates  the 
rest."  It  docs  not  lie  against  hetrs  or  a  third  possessor,'*  except 
in  so  far  as  he  has  been  inriched  thereby,"  for  the  restitution  of 
the  object  with  all  its  rights  or  cum  omtti  causa^  all  things  diere- 
unto  appertaining,  according  to  the  value  to  be  lixea  by  dte 
oath  of  the  plamtiff,  except  it  have  been  restcoed,  or  have 
perished,** 

The  exceptio  deli  mali  has  the  same  operadvc  effect,  being 
competent  to  the  persons  defrauded,  and  their  heirs,  or  those 
having  an  interest  dierein ;"  if  they  obligate  themselves  by  such 
a  contract  as  this.'"  This  otception  cannot  be  used  wainst  tb(»c 
to  whom  reverence  is  due,  any  more  than  the  action ;  conse- 
qnently  the  fxceptie  in  factum  must  be  used  in  such  case.*' 

The  difference  between  the  aetio  and  txceptio  is,  that  in  the 
first  case  the  restitution  will  have  to  be  made,  and  in  the  laner 
the  possession  has  never  been  lon^  and  is  defended. 
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S  2059' 

The  prastor  decreed,  in  prevention  of  fraud,  that  if  a  debtor  Actio  Piuiiini. 
had  delivered  his  property  to  anyone  in  fraud  of  his  creditors,  such 
creditors  having  obtained  the  legal  possession  of  his  goods  by 
sentence  of  the  president,  might  obtain  the  rescission  of  the  tradi- 
tion, and  recover  them  on  the  ff^ouni  that  they  were  sttU  vested 
in  the  debtor.  This  action  is  clearly  personal,  for  it  lies  not 
against  a  third  puty  in  possession.^ 

The  rescission  is  here  foimded  upon  the  fraud  of  the  debtor, 
and  this  remedy  necessary  because  ^e  creditors  can  only  follow 
the  object  to  the  debtor ;  but  by  re-vesting  in  him  the  property 
he  had  alienated,  and  being  in  legal  possession  of  his  goods  by 
sentence,  the  right  to  them  is  thereby  transferred  to  the  creditors, 
who  were,  therefore,  enabled  to  sue  the  transferee,  which  they 
could  not  otherwise  have  done,  because  the  debtor  had  divested 
himself  of  the  property  in  them  by  tradition. 

§  2060. 

Id  &Tor  of  youth,  the  Lex  Ltrtaria  was  introduced,  defining  Rodtadoa  is 
oanri^,  and   granting  curators   to   those   minors  who  desired  '"*orofiiun»n 
it,  and  nving  relief  to  such  as  had  been  circumvented  principally  ""  "  *'' 
by   stipulation.*     This  law  was   exten^d  1^  the  edict,  which 
decreed,  ^iiod  cum  minore^  pha  auam  xxv  annit  tutu,  gtttum  nu 
ditatur,  uti  quttqiu  res  lity  animedvertam.*    Thus,  the  prxtor 
assists  minors — 

By  reason  of  some  lesion ; 

On  cause  shewn ; 

By  a  subsidiary  remedy ; 
Which  has  the  effect  of  restoring  everything  into  its  former  state- 
Neither  age,  nor  dignity,  nor  status,  nor  learning,  exempts  a 
person  under  twenty-five;*  nor  the  authority  of  the  tutor,  the 
consent  of  the  curator,  nor  even  the  decree  of  the  magistrate, 
deprives  the  minors  of  this  benefit,  but  only  ratification  by  he 
who  was  minor,  on  attainment  of  foil  ^e }  or  where  a  minor 
deal  with  a  minor,  or  where  the  piAet  confoms  by  oath  what 
has  been  done,  or  has  obtained  the  vmia  atatit  from  the  prince, 
so  Jar  at  least  as  regards  immoveables.* 

Restitution,  in  the  case  of  minors,  is  not  confined  to  cases  WhaEiinon 
of  dolus ;  every  lesion  gives  them  a  claim  for  this  benefit,"  whether  ■">!■""  f>e 
in   a  contract  or  negottorum  gtttia^  judicially  or  non- judicially  ""oT." 

'ii>7J-4.fc-op-)  !■■+».  8.  9-  *C.s.  T4»  3.  4 '.  »i   P.  4,  4.  ". 
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effected  ;*  whether  with  a  private  individual  or  the  fi^ut,*  whether 
he  have  been  impoverished  ox  toSettd  any  odier  detriment.* 

The  minor  cannot  claim  restitution  when  he  has  been  die  c»i>e 
of  his  own  lesion,  by  thft  commission  of  a  delict,  he  cannot  take 
advantage  of  his  own  wrong  j  *  neither  if  he  have  represented  him- 
self as  major,  contrary  to  the  &ct;*  by  omitting  a  penal  prose- 
cution ;"  nor  where  the  lesion  is  the  result  of  accident  gr  of  the 
act  of  GodJ  If  he  have  paid  under  a  decree  of  the  court  i*  have 
not  suffered  the  lesion  from  the  possessor,  but'ftwm  a  third  party ; ' 
or  has  been  damnified  by  a  parent  or  a  patron,  because  he  must 
not  injure  the  reputation  of  such  persons." 

The  minor,  on  cognizance  being  had  of  the  cause,  must  prove 
his  non-flge,"  and  the  lesion  suffered :  '*  he  is  allowed  to  apply  once 
only  to  the  court,  after  which,  if  his  application  shall  tuve  been 
refused,  he  cannot  again  ^ply."  He  must  petition  the  court  in 
due  time,**  that  is,- within  four  years  after  attainment  of  bis 
majority,  when  the  right  of  action  fust  accrued  to  him.** 

This  being  a  subsidiary  remedy  it  is  inapplicable  where  the 
matter  is  nulTand  void,  iptejurt^  or  where  another  action  is  then 
available  by  the  minor." 

The  emct  of  this  species  of  rastitution  it,  rtut  ererythiBg  is 
restored  to  the  niaot-,  such  as  it  was  at  the  period  of  the  megtnm 
gtitmnt'^  that  he  restore  to  a  third  party  the  surplus  whereby  he  is 
iniidied; 'Bin  order  that  it  may  be  delivered  to  therainar's  hdis^** 
but  that  which  is  so  given  id  the  miaor  does  benefit  other  majors, 
unless  the  object  be  indnridu^  ;**  not  even  fidqvssors  and  man- 
dataries,** save  the  minor  suffered  lesion  from  a  dolai^  at  knew 
not  that  the  debtor  was  a  minor.** 

Where  the  business  done  is  incapable  of  rescission  it  will  not  be 
granted,  as  against  liberty,^  save  ^of  special  order  of  the  sovereign 
lot  some  very  important  reason,''  oor  after  the  expiij  of  die  fra- 
scriptio  laigiumi  cwnporis,*' 

The  action  is  extraonUoaiy  «•  cognisance  had  before  die 
praetor." 

States  ckiea,  and  ccdotastical  conummkies,  iaamadi  as  they 
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are  under  the  care  of  othars,  are  ssaniilxted  to  nincrs,  and  can 
ckum  testkution  upon  these  priaci|des  witfaiD  fatir  yean,  fron  tlw 
mtga/ii  gtHk  <a  mtntia  turatia.^ 


5  xo6i. 

Absence  from  the  domicSc  is  a  good  ground  for  restitution,*  Rodtmionof 
because  a  man  may  easily  forfeit  hi«  rights  by  usucapion  or  pre-  "^'^'^ 
scripdon }  hence  absentees  are  restored,  as  against  those  present,  ^^_      * 
and  vice  versa.* 

The  praetor's  edict  is  triple,— first,  in  &vor  of  absentees,  as  The  fint  cUhk 
against  those  present.  Si  eujtit  quid  de  bonit^  quum  ii  metu  oat  oftheedkL 
stne  dole  mala  rtifublica  causa  abtsstt^  invt  vlnatUt^  savituU 
bostiumvt  poUitatt  tsstt^  poiteave  cujut  actianit  earum  eut  dm 
txisH  dicetur .-.,,.  tarum  rtrum  aetientm  intra  ammniy 
qua  primum  de  ta  rt  ixfertundi  pottstas  ertly  .  .  .  .  ut  i«- 
ttgrum  rtstitutam.* 

Those  who,  then,  are  absent  ab  metum  and  not  dala  mala^  are  Atwntia  ob 
restored  as  against  those  present.     The  fear  must  be  a  just  and  '°'*^'"- 
reasonable  fear  of  death  or  bodilv  torture,  and  not  a  mere  vain 
panic  i*  the  nature  of  that  fear  being  a  question  for  the  judge. 

Those  who  are  absent  on  State  aJ^rs,  ab  rtipublica  auaam^  obnipnb. 
without  daluiy  are  restorable.  This  privilege  docs  not  belong  to  ">»"■ 
die  magistrate  havuie  jurisdiction  within  the  ci^  i'  although 
soldiers,  garrisoned  at  Rome,  are  held  to  be  absent  on  State  busi- 
ness by  a  decree  of  Antoninus  Pius.^  Those  are  not  held  to  be 
absent  on  State  affairs,  who  care  to  aiFect  this  absence,  who 
are  nominally  absent,  or  depart  earlier,  and  are  longer  in  return- 
ing than  they  need  be  for  their  own  accommodation,  or  on  ac- 
count of  their  own  private  a&irs.^  Therefore  this  privilege  is 
only  granted  to  such  as  are  absent  in  good  faith,  by  public  autho- 
ritj^and  for  the  public  advantage.^ 

Those  are  said  to  be  absent  of  necessity  who  are  in  durance,  Ob  atom- 
pnblic  or  private,  military  custody,  or  prison,  or  fetters,"  without  '*'°°* 
collision  or  delus  malus.     Also  those  actually  in  servitude  or  de- 
tained, i'    Those  captured  by  or  born  among  the  enetny,  provided 
always  that  they  are  not  deserters. 

Absentees  are  restored  without  distinction,**  unless  they  have  \t,k  Wbeie  la 
a  procurator,  who  has  the  power  of  taking  efficient  care  of  their  ^"T^*"* 
interests." 

'0.11,19,31  Ci,  s*,4jC  I,  so,         'Id.  7!  Id.  35,4. 
t  !  in  6tii.  t.  1.  ■  Id.  4  It  5  i  Id.  35,  (  9  J  Id.  t£,  3;, 
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This  advanOge  does  not  accrue  to  him,  against  whom  the 
period  of  usucapion  has  aot  expired  at  the  time  of  his  return, 
except  so  little  time  remain  to  him,  that  it  has  expifed  before 
he  could  get  home,  deposit  his  ba^;^,  and  consult  his  advocate 
without  any  negligence  being  imputable  to  him.' 

f      We  now  pass  to  the  second  part  of  the  edict Si 

quit  quid  usu  suum  feeissel,  aut,  quad  nan  uttnda  amtssum,  tit  cmse- 
guutuif  actianeve  qua  lelutui  ob  id,  quaddiis  ejus  ixitrit,  quum  abunt 
nan  dtftndtritury  invt  vinculis  tsstt,  ucumque  agtndi  fcUstatem 
nm  factretj  aut,  quum  turn  invtium  in  jus  vocare  non  licertty  nequt 
dtfendtrttur,  quumqut  magistratut  ea  dt  re  adfellatut  etsely  itvt 
cut  per  magistratui  factum  sine  dale  malo  ipsius,  actio  exemta  esse 
dicttur:  tarum  rerum  actimem  intra  annum,  qua  prtmum  d*  rt 
experiundi  potettat  frtura,  erit in  integrum  resti- 

in  &for  of  Hence  it  follows  that  the  party  present  is  always  restored  as 

*'>°"'-  against  Che  absentee,  unless  he  be  defended  ;  hence  it  follows  that 

certain  persons  are  not  enumerated,  against  whom  the  praetor 
grants  restitution.* 

That  restitution  will  be  accorded  if  no  one  defend  the  absentee ; 
tliat  is  to  say,  if  he  have  left  no  attorney,  and  if  no  one  spoo* 
taneously  comes  forward  oiFering  to  accept  process  for  him,  and 
to  pay  tne  amount  of  the  judgment  if  necessary.*  That  a  poson 
will  enjoy  the  benefit,  though  present,  if  in  durance,  so  as  to  be 
unable  to  go  to  law.* 
AguDit  whom.  If  the  aefendent  be  in  (act  not  absent,  but  avoid  process,'  rcsti- 
cution  will  be  granted,  but  in  suhsidtum  only,  because  there  is  a 
remedy  against  one  who  Iceeps  out  of  the  way,  by  missia  in  bana ;  but 
inasmuch  as  a  man  cannot  always  keep  out  of  the  way,  and  as  it  is 
not  easy  to  obtain  the  miaio  in  bona  ex  secunda  decreta^  it  is  granted. 
If  the  defendent  cannot  be  summoned  into  court  according  to 
the  practice  of  old,"  without  fraud,  without  the  prxtor's  permis- 
sion, not  if  it  be  impracticable  to  do  so,  restitution  will  be  granted  ; 
likewise,  if  he  be  deprived  of  his  action  by  the  magistrate  without 
fraudulent  collusion,  as  by  enlaigement  of^ terms  or  the  like.c 

TUrddaMcof        Item  Si  qua  mihi  alia  justa  causa  esse  videbitur, 

the  edict,  in  integrum  restituam,  quad  ejus  per  leges  pleHsctta,  Senatut  Cen- 

sulta,  edicta,  decreta  principum  licebit. 

ReMitution  on         This  clause  of  the  edict,  termed  the  clausula  generality  granted 

"J'J^"'*'^      restitution  for  any  just  cause  i  hence  those  who  have  served  as 

envoys  for  the  municipality,*"  although  they  cannot  be  strictly  said 

to  be  absent  reipublica  causa."    Those  summoned  as  witnesses, 

'ld.is.4ji  M-16-  Tp.^j,„,^..lj,,j,4^ 

•P.4,6,1,%1.  Md.*6,i». 

■P.4,6,»t,ii.  •H..6,^4.S.6. 
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in  addons  and  appeals.'  Those  absent  on  their  studies,  or  any 
other  probable  cause.*  Those  detained  as  security  for  others.* 
This  dause  does  not  apply  to  those  who  do  not  act  in  error  or 
ignorance,  except  in  certain  cases.*  No  restitution  is  given 
against  the  praicriptia  longi  or  longitiimi  temporis.^ 

The  principles  deducible,  therefore,  from  the  edict,  taken  as  a  PHndpia  te. 
whole,  are — first,  that  they  who  are  absent  on  account  of  fear,  Jw^Uefrom 
State  ailairs,  or  necessity,  in  good  faith,  obtain  restitution  as  against  ^*  "^^ 
those  present. 

No  distmction  is  drawn  in  the  first  part  of  the  edia  between 
those  whose  interests  are  defended  and  those  not  so. 

He  who  is  present  is  always  restored,  as  ^^st  the  absentee, 
save  the  interests  of  such  absentee  should  be  defended. 

That  the  proctor  will  grant  restitution  in  fivor  of  all  those  who 
shew  they  are  justified  in  claiming  it  on  the  ground  of  absence. 

By  the  Publicianian  fiction,  usucapion  and  prescription  even  are 
oreixidden. 

§  2062. 

The  maxima  capitis  deminutie  is  civil,  equivalent  to  physical  Uo  iei6to6<m 
death)  therefore  no  restitution  is  granted  in  such  case;°  but  if  "s™>^.>p 
those,  so  civilly  dead,  should  be  held  to  be  obligated,  those'on  ^l^** 
whom  their  proper^  has  devolved^  hare  their  actio  utilii  against 
the  fiscus.^ 

That  capitis  d^minutia  resulting  from  a  change  of  family,  termed  Capitu  demi- 
nammay  by  adoption  or  emancipation,  being  founded  on  an  ima-  i>"tio  minbna. 
^nary  state  of  servitude,^  relieves  the  parties  themselves  and 
those  bound  to  them  in  contract  from  their  obligations,^  from  the 
moment  of  such  act.  Obligations  founded  on  crimes  of  a  public 
nature,^"  aod  those  founded  on  natural  law  and  in  fiict,  form  an  ex- 
ception." 

The  pnctoKs  edict,  then,  runs, — ^i  quave^  post^uam  quid  am  Tfae  edict  on 
hit  actum  contractumqut  sit,  capitt  dtminutt  dtminutav*  esse  di-  tiieoutte'of 
0imtur^  in   ns  tasve   berindt^  quasi  in  factum  non  tit,  judicium  ^^    *°"' 
dabo;^*  whence  It  follows,  that  upon  this  restitution  being  ob- 
tained, all  rights  and  actions  in  bvor  of  or  against  the  persons 
dierein  mentioned  revived,'^  but  not  in  &vor  of  the  arrogator,'*  or 
to  such  as  have  subsequently  contracted  with  the  persons  under 
such   disabilities. '^     Inasmudi  as  this  is  nuther  penal  nor  re-  ' 
scissory,  it  is  perpetual.'* 

■  p.  4, 9, 16,  ^  9.  '  Id.  s,  ( 1. 

'  Id.  »l,  pr.  ■  Id.  xt,  I.  ■*  Id.  X,  {  3  J  Id.  7,  §  i  j  Id.  5,  ^  1  j 
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f    1063. 

The  alitnatit  ivdidi  muUrndi  tauia  &cta  is  a  ground  for  resti- 
tution, he  who  has  fraudulently  ceased  to  possess  being  held  to 
be  the  possessor  notwithstanding ;  <  but  inasmuch  as  the  proof  is 
very  difficult  and  tanly  in  the  action  of  vindication,  the  pnetor 
steps  in,  and  by  his  edict  provides.*  Si  dele  male  alieruitit  juditii 
mutandt  causa  facta  fiurity  ne<}u*  arbttrio  judicis  pristma  judicU 
cauia  mtitualur^  intra  annum  in  intigrum  nstituam  mt  attar 
quantum  inttrtst  ejuty  alium  advtrtarium  tua  babuitu  censtquatur. 

The  edict  then  became  operative,  if  any  one  transferred  his 
dominion  or  possession  to  another  j^  sold  what  did  not  belong 
to  htm,  judicii  mutandt  taiaa  ;*  or  alienated  it,  inter  viws,^  before 
the  litii  centtstatie.^ 

Here  the  detui  consists  in  the  endeavor  ta  place  the  adversuy  in 
a  less  advantageous  position  ;''  but  it  does  not  apply  to  one  who, 
having  ^vcn  a  faulty  object  ^  in  lieu  of  payment,^  has  reclaimed  it,  or 
from  feelings  of  shame  and  a  dislilce  to  litigation,  or  111  health,  old 
age,  or  other  occupations,  has  transferred  it  to  another,*°norto  him 
who  has  not  impaired  the  rights  of  others  by  such  alienation." 

The  remedy  is  given  by  an  actio  in  factum^*  personalis"  rei  ptr- 
secuteria,"  within  the  annus  utilis,  to  him  whose  position  is  injured 
by  the  alienation,  or  to  his  heirs*"  against  the  alienator  in  bad  faith, 
juditii  mntandi  causa  ;  but  not  against  heirs,'"  for  the  recovery  of 
the  amount  of  the  interest  whicn  the  plamtifF  may  be  fouitd  to 
possess  in  not  having  another  adversary." 

§  2064. 

We  now  come  to  the  actions  on  contractus  nominatiy  much 
respecting  which  will  be  found  under  the  respective  titles,"  some 
being  nominati,  and  others  innominati^  of  which  the  former  are 
rtaitSi  verbaleSy  littraUs,  and  consinsuaUs.  Our  present  conceni 
is  with  the  first  of  thesc,-~the  mutuum  tommodatum^  dtpoiitumi 
and  pignut  {  and  first  of  all,  of  remedies  applicable  to  tiie  mutiatM, 
which  have  been  generally  alluded  to  in  a  former  part  of  this 
work,*'  ai  well  as  £e  nature  of  tbc  contract  itaclf. 

'  P.  fo,  17,  i]i  ct  150;  ^  ityj,  h.  op.  *  Id.  Id,  pr 
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Personal  acdons  may  arise  out  of  proper  or  improper  contracts.  Actio  in  bctom 
which  may  be  nominate  or  innominate  j  in  the  latter  case  the  "  -je  praoipdi 
remedy  foQows  the  contract,  is  innominate,  and  termed  in  /ac- 
tuntj  or  prascriptis  verbis. 

This  expression  has  four  difTerent  significations.'  Dlfierent  ugni- 

Firstly,  it  is  used  to  designate  those  actions  which  the  prsetor 
gives  by  his  edict,  and  which  are,  for  the  most  part,  penal.* 

Secondly,  those  actionet  utilts  which  the  pnetor  grants,  founded 
on  certain  civil  laws.^ 

Thirdly,  those  given  by  the  pnetor  in  aid  of  certain  innominate 
contracts,  or  where  there  is  a  want  of  a  remedy  ;*  and. 

Fourthly,  those  based  upon  innominate  contracts,  all  of  which 
are  termed  in  factum.' 

The  origin  of  the  term  prascriptis  vtrbis,  is  a  matter  of  con-  Origin  of  the 
troversy;  some  suppose  that  "on  account  of  the  great  variety  J^^l^;  ^ 
of  matters  to  which  this  remedy  might  be  made  to  apply,  the 
praetor  gave  no  forms  for  it  in  his  album,  but  that  such  were 
drawn  up  by  the  advocates  in  each  particular  case,  according  as 
the  fiicts  might  be.  Thus  Valerius  Maximus  writes:^ — jf,  Cas- 
ceUium,  hominem  juris  civilis  scicntia  clarum^  nulHus  aul  gratia 
aut  auctoritate  compeUi  potmsse  ut  de  aiiqua  tarum  rerum,  quas 
Triunroiri  dtdtrant  Formulam  compontret.  Hence  it  has  been 
mferred  that  they  could  only  be  called  upon  to  do  so  in  cases  not 
within  that  categorie,  Hotoman  would  write  p«rscriptis  for  pra- 
scriptis ;  but  this  can  have  no  weight,  as  all  formiJEe  were  un- 
doubtedly set  out  at  length  in  the  album,  and  not  contracted  notis 
scripta;''  and  it  is  clear  that  the  actic  prascriptis  verbis  set  out 
the  words  of  the  obligation  upon  which  suit  was  brought,  and 
prayed  judgment  thereon,  as  it  was  impossible  to  use,  in  an  in- 
nominate contract,  any  word,  such  as  deposuit  or  vendidit^ 
whereby  the  actions  arising  out  of  nominate  contracts  were 
designated ;  hence  the  terms  of  the  contract  were  set  out,  or 
prascripta,  and  an  action  prayed  upon  them.s 

The  two  farmer  are  prxtorian  actions,  the  third  and  fourth 
civil}'*  but  these  were  subject  to  the  condition  of  there  being  no 
dolus,  because  in  such  case  the  actio  dali  must  be  used." 

The  actio  de  prascriptis  verbis,  arising  out  of  innominate  con-  Aridng  from 
tracts,  is  granted  to  one  who  claims  on  a  dare  oc  facere,  or  to  his  jn^mmwewn. 

'  P.  II),  5.  '  Vide  ct  Heiaecc.  A.  R.  4,  6,  ji. 

*  P.  19,  5,  lO,  pc.  §  ig  i  Id.  14.  '  ^  loii,  h.  op. 
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heirs,  against  him  who  has  promised  to  give  or  do  somethifiK  in 
return,  and  his  heirs,  to  the  end  that  he  or  they  perform  mar 
promise  in  that  behalf,  or  pay  the  indemnity  to  the  plaintiff  in 
damages  for  the  injury  done  to  him  by  the  non-performance.' 

The  action  is  therefore  to  compcfl  the  performance  of  a  con- 
tract ;  but  inasmuch  as  it  is  a  peculiarity  of  innominate  contracts, 
that  the  contrahent  has  a  locus  paentttntttey  so  long  as  the  other 
contracting  party  has  not  performed  his  part  of  the  contract,  in 
such  contingency  an  action  will  not  lie. 


%  2066. 
RequiotH  of  The  mutuum  is  perfected  by  the  delivery,*  whether  by  the  credi- 

mutoo."'  "  '"^i  '^^  ^y  another  in  his  name,  of  the  object  itself,'  or  of  some 
object  to  be  reduced  to  money,*  provided  that  it  have  been 
realized,  since  it  is  otherwise  an  mnominate  contract.^ 

The  mutuum  containing  the  essentials  of  alienation  by  the 
receiver,"  (he  debtor  remains  obligated,  though  the  thing  or 
species  have  perished,  for  he  is  intituled  to  consume  the  thing  as 
though  it  were  his  own.^ 

whoso  can  alienate,  can  grant  a  mutuum  ;^  so  he  who  in  bad 
faith  has  granted  this  loan  against  the  will  of  the  owner,  does  not 
transfer  the  property  in  it  to  the  receiver  j  hence  the  owner  can 
vindicate  that  which  remains  still  unconsumed,  and  bnng  a  per- 
sonal action  or  condiction  for  that  which  has  been  consumed  in 
good  faith,  and  an  action  ad  txhibendum  that  which  has  been 
so  in  bad  faith."  This  applies  to  mutua  pecunta  advanced  by  a 
mad  or  insane  person,  a  prodigal,  an  inlant,  a  pupill,  or  a  minor. '° 
The  contract  is  reciprocal,  therefore  ;  to  those  who  can  be  obli- 
gated credit  can  be  given;'*  consequently  to  none  of  the  last 
mentioned  persons  without  consent  or  authority  of  curators  or 

Proofofdeii-         Proof  of  payment  must  be  given,  and  of  conversion  to  their 
^^'l-  use,i*  which  applies  equally  to  states  and  administrators.** 

Where  many  Many  debtors  are  not  liable  in  salidum,  except  they  be  correl  ;** 

creditore.  }yat  each  Creditor  may  sue  separately  for  his  rateable  proportion.** 

One  thing  caimot  be  given  for  another  ag^st  the  desire  of  the 

creditor.'^ 
Modeof  piy.         The  debt  is  payable  in  the  money  of  another  denomination,*^ 

»  p.  .»,  .,  »,  4  3  i  P.  2, 14,  .7,  pr.  p.  44,  7. 14. 
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'  M-  ".  pr-  "  C.  i,  39,  3(1-3,  19,  4  9. 

'P.  "9.5.  '9-  "a7,36,  t,». 

•P.44,7,  i.^ii  I.  3,  I4,pr.  "P.ia,i,x7. 

'  P-  7,  S.  S.  k  >.  »■  "  C.  4, 1.  5- 

•P.  14,  »,  »,^4i  1. 1,  g,%i.  "Id.  91  P.  12,  1,  ij.  ult. 

■P.  11,  I,  II,  ult.i  M.  13,  pr.i  Id.  "Id.  1,^  li  C.  S,4],  >6. 


"Id!  59}  P. +5,1,65,^;. 

V  Google 


ACTIO    IN    PERS.    NOM.    RSALIS — MUTUI-rCOMMODATI.         379 

except  there  be  any  understanding  to  the  contrary,'  re^d  being 
had  to  the  real  vuue  of  the  money  at  the  time  of  the  loan ;' 
but  there  must  be  no  contract  for  interest  on  it,  as  has  been 
before  observed.' 

Thus,  the  action  belonging  especially  to  this  contract  is  the  SummiTyof 
condictia  ctrti^  specially  termed    Uie   actio  mutui,*  or  aeth   certi  ''''*"^'°- 
tx  muim,  which   is  tn  personam^  and  stricti  juris,  competent  to 
the  creditor,  or  his  heirs,  against  the  debtor  and  his  heirs,  /ir 
restoration  of  the  same  genus. 

§  2067. 

The  real  contract  of  commodaium  affords  a  remedy  to  such  as  Acria  comma- 
do  not  return  in  specie  gratuitous  loans,  lent  for  a  fixed  period  and  ''"'  ^"^'^ «' 
definite  purpose.* 

The  actio  comtmdati  applies  to  all  non-tangible  objects,  corpo- 
real, incorporeal,  mobile,  or  immobile,  the  property  of  the  lender  or 
of  another ;  ^  but  it  will  not  lie  for  things  consumable  in  use,  save, 
indeed,  they  have  been  consumed  for  the  sake  of  pomp  and 
ostentation -T 

The  commodatary  must  be  answerable  iot  dolus  and  culpa  in  Dolus,  culpa, « 
this  custody  of  the  object,  may  incurr  such  moderate  expenses  as 
may  be  requisite  for  its  preservation,^  and  in  times  of  danger 
must  preserve  such  objects  in  preference  to  his  own. 

The  degree  of  the  commodatary 's  diligence  must  be  more  than  diiigentla. 
that  which  he  talces  of  his  own  property ;'  the  commodans,  on  the 
other  hand,  is  only  answerable  for  culpa  lata.*" 

Many  commodataries  are  obligated  pro  rata,**  except  the  com- 
modant  has  obtained  the  credit  of  each  and  every  commodatary, 
jointly  and  severally,  in  which  case  each  may  be  sued  in  salidum,  or 
jointly  for  the  whole.'*  Heirs  are  liable  pro  rata.,  save  one  be  in 
possession  of  the  object." 

The  use  being  certain  and  defined,  the  commodans  has  the 
option  of  fixing  its  duration  at  the  commencement,  but  not  of 
revoking  it  at  will,**  except  the  owner  be  in  so  great  want  of  it 
as  to  be  utterly  unable  to  dispense  with  it."  If  me  commodatary 
use  the  object  otherwise  tlun  agreed,  he  is  guilty  of  a  furtive 
use.'* 

Now,  inasmuch  as  the  commodatary  is  bound  by  this  contract,  Commoditary 
absolutely  and  ah  initio,  and  the  commodans  secupdum  quid  and  ^""^J'^''^'"'"^ 
ex  pott  factoy  two  actions,  the  one  direct  and  the  other  contrary,  ^  f^^_ 

'  P-  >», '.  J- 

'Id.  3;  C.  11,10,1. 

'  ^i 540,  ii.  op. 

■C.7.JS.5- 

>S  155'.  •>.  op. 

•!■.  ij,  6,  i.^ii  Id.  ts,  16. 

'Id.  3,^ult.}  Id. 4. 
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lie.  The  contract  being  nominate,  die  actio  c^tains  the  name  of 
aanmodati;  it  \sptnmuihsyiruiUi,bontefi4ti.  In  its  direct  (brm  it  is 
competent  to  the  commodant,  or  his  heirs,  against  the  commod^- 
tary,  or  against  many  if  they  be  joint  defendents  fr»  rata,  and 
their  heirs  pre  rata^  for  the  restoration  of  the  object  accommo- 
dated, with  all  its  rights,  and  damages  for  blameable  negligence. 

The  actio  commodati  cantraria  is  competent  to  tJie  commodataty 
and  his  heirs,  against  the  commodant  and  his  heirs,  for  indemnity, 
the  object  having  been  returned. * 


S  206S. 
AcdooMii*.  The  actio  depoiiti  diiFers  in  some  trifling  respects  from  those 

pwa  direcw  el  attached  to  Other  contracts  in  like  categorie,  on  account  of  this 
™  contract  being  construed,  on   account  of  tjic  sacredness  of  its 

nature,  with  greater  strictness  than  them.  The  Twelve  Tables 
placed  a  defaulting  depositor  on  the  same  footing  as  a  thief  non- 
manifest,*  who,  if  convicted,  was  mulcted  in  double  damages. 
Even  the  prstor  left  the  candictto  furtiva*  subsisting  for  the 
deponent,  distinguishing  between  the  depositum  simplex  and  the 
mistrabile,  arising  out  of  a  fatal  necessity,  and,  therefore,  brought 
with  it  the  double  penalty  in  consideration  of  the  helpless  state  of 
the  deponent.* 

The  principles,  then,  of  this  contract,  as  deduced  from  dcluii- 
lions  and  axioms  are — 

That  the  depositary  permits  an  object  to  be  deposited  with  him 
gratuitously,  to  be  restored  in  specie ;  or,  in  future  thereof,  agree 
to  be  amerced  in  the  case  of  a  simple  deposit  in  simple,  and  in  that 
of  a  necessary  deposit,  for  his  fraud,  in  double  damages. 
Not  Co  be  con-  Now,  caTc  must  be  taken  not  to  confound  a  deposit  with  con- 
tbunded  with  tracts,  wbich  closclv  rcscmble  it,  because  this  is  important  on 
other  remedit*.  account  of  the  remedy  to  be  applied,  and  to  prevent  a  miscarriage 
of  justice ;  for,  if  any  remuneration  in  money,  mirceSy  intervene,  it 
ceases  to  be  a  deposit,  and  becomes  a  kcatio  conduetio,  which  con- 
tract has  also  its  proper  remedy.  If,  on  the  other  hand,  the 
remuneration  do  not  consist  in  money,  but  in  some  other  thing, 
the  remedy  is  on  an  innominate  contract,  do  ut  dety/acio  at  facias^ 
etc.,  by  action  prxicriptis  verbis.'  Neither  ownership,  nor  use, 
nor  possession,  is  transferred  to  the  depositary,  so  that  if  the  use  of 
a  tangible  object  be  granted,  either  expressly  or  tacitly,  the  remedy, 
if  required,  is  changed  into  an  actio  mutui;^  a  non-tangible  object 
being  deposited  with  liberty  of  use,  would  make  the  actio  comtu- 

'  P.    ij,  6,  18,  ^  ult.;  P.   ij,  7,  iK,  H  1565.  h.  opi  P.  16,  8,1,  i  1. 

irg.  i  p.  13,  t,  li,  uil.;  C  4,  ]i,  ult.  'P.  16,3,  \,%t;  ^  15(8,  h.  op. 
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dati  the  proper  remedy  for  breach.     Thus,  the  term  deposUtim 
irregulart,  of  the  medixval  civiliajis,  is  to  be  rejected. 

The  degree  of  culpa  which  attaches  on  this  contract  to  found  Diligentia. 
an  action,  has  been  ^ready  examined ;  the  diligence  may  be  slight 
in  respect  of  the  depositary,  but  must  be  great  on  that  of  the 
deponent,  because  the  deposit  is  made  for  the  benefit  of  this 
latter.' 

License  must  be  reserved  to  redeKver  in  genus  that  which  has 
been  received  in  specie,  since  otherwise  it  becomes  a  mufuum^  and 
this  extends  to  increments,*  accessions,  and  interest  of  money, 
during  the  period  of  delay.*  If  a  sealed  chest  be  deposited,  the  in- 
dividual objects  it  contained  are  returnable,  if  the  seal  have  become 
obliterated.*  So  strict  is  this  rule,  that  a  robber  can  demand  back  the 
deposit  which  he  has  made.*  One  of  many  deponents,  too,  or  tiie 
heirs  of  the  deponent,  may  each  require  his  rateable  proportion  ■? 
or  heirs  of  a  deponent  have  their  action  against  the  depositary  to 
the  extent  of  the  part  whereof  he  is  heir.'  In  no  case  is  the  depo-  Pleas  oT  Mt  off, 
sitary  allowed   those  privileges  to  which  he  is  intitled  in  other  deJuction,  and 

■i  f  °  rr      \  II    nauil,  not  «d- 

nominate  contracts,  viz.,  compematio,  or  set  on  ;  because  it  would  niwibl*, 
open  the  door  too  easily  to  fraud,  by  enabling  the  depositary  to 
feign  a  counter  demand  on  the  plaintin ;  nor  deduction  for  the  same 
reason,  nor  the  exciptie  deli.^ 

In  all  deposits,  then,  the  heir  is  bound  in  solidunt  by  the  bad  UMHtj  of 
feith  of  the  deceased,  otherwise  pro  rata  only,*  and  such  do/usy  ''""■ 
or  culpa  lata,  on  the  part  of  the  depositary,  is  punishable  by  the 
penalties  of  infamy. 

An  actio  in  simplum  lies  for  the  depoiitum  timplex,  in  the  case  of  Actio  when  in 
necessary  deposits  m  duplum,  against  the  depositary  himself;  but  """p'"™""'! 
against  his  heir,  for  the  fraud  of  the  deceased,  in  simplum  only,  ^\^_  '" 
because  actions  of  tort  on   penalties  are   not   hereditary.     The 
action  in  duplum  will,  however,  of  course  lie,  if  the  heir  have 
himself  been  guilty  of  a  dolus. 

The  actions  arising  out  of  deposits  are  directa personates  civilis  Sumroaiyofihe 
bona  fides,  available  by  the  deponent  and  his  heirs,  )or  the  return  of  ""i™- 
the  deposit  in  specie,  with  all  things  thereunto  belonging,  that  is, 
in  simplum,  but  in  duplum,  together  with  resritudon  and  respon- 
sibility, for  gross  ne^igence,  and  dolus,  where  it  is  a  necessary 
one. 

The  actio  cmtraria,  or  counter  action,  is  granted  to  the  deposi- 
tary and  his  hciis  for  indemnity." 
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§    2069. 

We  have  already  seen  the  nature  of  the  segueilroy  and  the 
distinction  between  this  contract  and  that  of  deposit,'  namely,  that 
the  necessary  sequester  is  effected  against  the  wish  of  the  owner, 
and  the  voluntary  sequester,  which  the  more  of  the  two  resembles 
the  deposit,  to  abide  an  event.  The  most  material  difference, 
however,  is  that  either  contains  an  admitted  right  of  lien,  if  a  debt 
be  proved  to  be  due,  and  is  granted  for  the  express  purpose  of 
security,  contrary  to  the  case  of  a  deposit,  which  can  only  be 
detained  for  necessary  expenses,  laid  out  upon  the  object  itself.^ 
Moreover,  it  applies  to  immoveables,  and  confers  possession,' 
together  with  administration,  and  cannot  be  demanded  baclc  undl 
the  termination  of  the  suit.*  The  contract,  too,  is  rarely  gratuitous, 
an  essential  element  in  deposits ;  hence  it  has  more  simuarity  with 
the  contract  which  follows,  and  serves  well  as  a  bridge  to  convey 
us  from  the  depesitum  to  the  pignus. 

The  aetlo  sequeitraria  d'lrecta  is  competent  to  the  successful 
party,  not  being  in  possession  of  it  ifir  the  return  of  the  sequester 
cum  omni  causa,  xaAfor  an  account  thereof. 

"  The  actio  sequettraria  contrar'ta  lies  against  the  successful  party 
for  indemnity.' 

§  2070. 

The  nature  of  the  pignus^  as  a  contract,  has  already  been  twice 
■  under  consideration,"  and  the  actions  which  appertam  to  it.^  It 
will,  therefore,  be  only  necessary  shortly  to  recurr  to  this  subject, 
by  way  of  summary. 

The  contractus  pignoratitius  is  realis^  bona  fides  nominatut^  and 
consists  in  the  delivery  of  an  object  to  the  pawnee,  as  security  for 
a  debt,  on  satisfection  whereof,  it  is  to  be  returned  in  specie. 

The  axioms  which  flow  out  of  this  definition  arc, — That  it  is 
Ml  re  iniius ;  given  as  security  for  a  credit ;  to  be  returned  in 
specie  on  payment. 

The  obUgation  is  perfect  on  the  delivery  of  the  object,*  and 
differs  from  nypothecadon,  in  which  no  delivery  is  inade.^ 

It  is  delivered  in  security  for  a  debt,  and  may  be  corporeal  or 
incorporeal,  mobile  or  immobile,  the  property  of  the  pawnor  or  of 
another,  so  long  as  it  be  an  object  of  commerce,  on  account  of  the 
liability  to  distraint  which  attaches  upon  it ;"'  but  if  the  property 

'  %  'S7°i  h-  op.  '  %  14611  *>■  "?•  **  ■?■!  %  >57»(  •>■  op- 

*  p.  16,  3,  ij  i  C  4,  34.  II ;  §  '5'*.  *  h  i4«9.  h.  np-  i  %  >S7S,  h.  op. 
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of  another  be  pledged,  the  pawnee  may,  on  non-payment  of  the 
debt,  demand  another  pledge.' 

The  custody  only  passes,  but  neither  the  civil  possession  nor  Ciutody. 
use,*  so  that  the  pawnor  may  resume  his  pledge  by  legal  process 
if  the  pawnee  mistreats  it.'  If  the  pactum  antUbreseos  be  not 
made  an  appendage  to  it  {adjtctum\  the  pawnee  must  restore  all 
fruits,  or  submit  to  their  being  brought  into  account.*  This  is  not 
an  accessory  contract  to  the  debt  to  which  it  applies,  be  that  debt 
civil  or  natural ; '  its  object  is  to  render  the  obligation  efficacious  ;<' 
thus  on  full  satis^tion^  of  the  debt,  the  pledge  is  redemand- 
able.e 

As  in  all  other  nominate  contracts,  a  double  remedy  directa  and  Remidy  direct 
contraria  applies  to  it  for  the  protection  of  the  debtor  and  creditor  ""'  "n<™y- 
respectively. 

As  the  pledge  must  be  restored  in  specie,  it  follows  that,  if  the 
species  perish  by  inevitable  accident,  it  is  lost  to  the  pawnor;" 
both  pawnor  and  pawnee  are  liable  for  a  slight  degree  of  neglect 
on  account  of  the  mutua  utilitas ; '"  SO  that  if  the  creditor  cease  to 
possess  fraudulently,  he  renders  himself  liable  for  the  value.^ 

The  action  pignaratitia  '*  directa,  civilh^  personalis.,  bona  fidtt  Actio  direcu. 
accrues  to  the  pawnor  so  soon  as  he  has  satisfied  the  debt  for 
which  the  pledge  is  security,  on  refusal  to  re-deliver  it,  whether  he 
be  owner  or  not,  and  extends  U  his  heirs  as  against  the  creditor  or 
pawnee  and  his  heirs  far  its  restoration,  cum  omni  causa  and 
damttitm^  by  reason  of  slight  negligence. 

An  actis  contraria  of  the  same  nature  accrues  to  the  creditor  or  Contraria. 
pawnee  and  his  heirs  ^r  indemnity  in  respect  of  expenses. 

The  same  apply,  uliUler^  in  cases  of  hypothecation,  to  both 
debtor  and  creditor." 

With  respect  to  the  other  remedies,  by  vindicatio  actio  sttilis.  Other  rtmeiift. 
in  factum^  Serviana^  quasi  Serviana,  conftssoria^  negatoria,  hypo- 
ibecaria,  finium  regundorumy  cautio  de  damno  inficto,^*  interdictum 
Salvianumy  de  ingrediendo,  interdictum  unde  ii;,  actio  spelti^  Inter- 
dictum uti  possidetis  et  utrubi,  quod  vi  aut  clam — actio  de  precario, 
novi  operii  nunciatio,  reference  must  be  had  to  former  and  subse- 
quent paragraphs  under  which  these  remedies,  more  or  less  in- 
direct, are  specially  treated  of,  in  order  to  avoid  repetition,  which  in 
some  degree  is,  however,  unavoidable  in  a  work  of  this  nature,  in 
order  to  render  each  parcicular  subject  reasonably  complete  in 
itself. 

'  P-  '3. 7. 1»-  '  Id-  9.  %  S  i  4  'S73»  •>■  op- 

'  P.  45.  I.  38.  %  7,  »  i  P-  >3.  7.  JS.  •  C.  4,14.  S  t  6-                 ,        , 
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§    2071. 

The  next  eantractus  nominatus  is  that  termed  verbal,  which  is 
made  up  of  two,  stipulation  and  ftdejussia^  whence  flow  the  actia 
certi  €x  stipulatUj  the  actic  ex  stipulaiu,  and  the  so-termed  6ene- 
ficia  ardinis  excuisiams  tt  eedtndarum  actionum ;  the  nature  of 
which,  more  particularly  as  contracts,  will  be  found  already 
treated  of  in  the  second  volume  of  this  work. 


§  2072. 

Stipulations*  may  be  of  public  or  private  authority;  those 
ordered  by  the  pnetors  and  xdiles  are  termed  pratarite,  whereat 
those  flowing  from  the  office  of  the  judex  pedaneui  are  termed 
judiciales^  and  those  common  to  both,  communes.* 

Stipulations,  therefore,  made  before  litis  eantestalio  are  said  to  be 
in  jure ;  but  those  subsequently  entered  into,  in  judicio  :  the  former 
had  place  m  damnum  infectum-,  legata  fructuaria^judiailum  schi, 
and  rem  ratum  haberi ;  but  the  latter,  m  cautiones  de  d»U^  dt  per- 
sequtnda  serva.'  The  communes^  both  before  and  after  the  litis 
eantestatio-y  as  rem  pupilli  salvam  fere,  rem  ratam  haberi,  tec. 

Stipulationes  pratoria  may  aJso  be  judiciales  in  another  sense ; 
when  interposed /WiVh  causa,  as  is  the  case  in  the  judicattan  sahi^ 
and  those  are  termed  cautionalts  which  resemble  in  their  nature 
actions,  as  in  cases  of  damnum  infectum;  moreover,  those  are 
termed  communes  which  arejudicii  ststendi  causa.^ 

The  nature  of  all  these  prxtorian  stipulations  is,  that  they 
require  satisdation,  so  that  in  doubtful  cases  it  is  for  the  prstor  to 
determine  the  sense  the  word  siipulatio  shall  bear.^ 

The  actia  ex  stipulatu  may  be  for  a  res  certa  or  a  res  inc4rta.^ 


§  2073. 

Stipulationes  acquire  their  force  from  the  solemnity  of  words 
whereby  a  eonventia  is  made  effective.  It  is  a  eentractus  nems- 
natus  jurii  eivilis  accessorius.^ 

A  stipulanon  may  lie  for  the  praesution  of  a  species  or  quantity, 
in  which  case  it  is  denominated  certa;  but  where  for  a  genus  or 
act,  inierta.'"  It  may,  moreover,  be  pura,  or  not  contingent  on 
any  other  circumstance,  and  then  the  expression  is  dies  statim 
cedit  et  venit;"  or  it  may  be  in  diem  or  ex  die  where  the  day 
is  the  terminus  ex  t)ua,  and  then  we  say,  diti  cedit  sed  nan  venit  i 


'  k  1581,  h.  op. 
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if,  bowievor,  the  ^  be  0J  gMm,  it  »  then  Ib  die  nature  of 
a*  fiaOum  adjtctutHj  and  therefive  ws  tajy  Ipto  jift  ptrpituatur 
wiligatit,  because  it  is  one  stritfi  juris,  wnich  admits  of  no  answer 
but  by  tjittptia.  When  sub  ctndithnt  psssiiili,  during  the  con- 
tinuance of  die  condition,  dm  ait  ct£t  nie  venlt,  and  a  Sts  inttrtus 
placea  the  stipulation  on  the  lamc  footing  as  if  it  had  been  made 
#ui  ccnditune.^ 

In   pure  stipulations,  then,  the  aclit  est  stifulalu   accrues  at  OMdlctio  cettl 
once }  if  fiir  a  certain  thing,  then  tandict'u  ttrtt  ex  stipulatu ;  but  !^^^  "  *"* 
if  for  an  uncertain  thing,  mcerti  ex  stipulatu  j*  this  is  to  be  under-  ^^ 
stood  dviUter,  that  only  so  much  time  is  to  be  allowed  the  debtor 
BS  to  enable  him  to  sadsty  his  pronusc* 

The  ^nne^ution  of  a  possible  condition  ^ves  no  right  of  action 
lind]  the  event  arrive,  but  of  an  impossiUe  one,  never.* 

Since  the  dies  certus  is  usually  fixed  for  the  cuivenience  of  the 
ftromiser,  no  action  lies  till  its  arrival,'  though  he  may  anticipate  that 
day  of  his  own  ^e  will,  if  he  chuse ;'  but  if  he  pay  in  error,  the 
andiclie  indeiiti^  does  not  lie,  but  he  cannot  be  pressed  to  pay 
i)efore  the  expiry  of  the  day  iucedj^  and  if  it  be  a  promise  to 
do  that  which  cannot  b^  settled  at  once,  the  promise  tacitly  con- 
tains the  element  of  sufficient  time  to  perform  the  obligation.* 
The  uncertain  day  has  all  tl^  incidents  of  a  conditional  stipu- 
lation. 

The  itipuhtio  in  diem  produces  an  action  forthwith  ]  the  acces-  In  dion. 
sory  pact,  however,  gives  in  exceptit  competent  to  the  promisee  on 
expiration  of  the  day.*** 

The  lather  cannot  bring  this  action  against  the  son,  or  vice  StipniuioM  be- 
versi,  except  in  matters  of  a  public  nature,  or  in  respect  of  the  '*™" '»'''" 
peculium  easlrense,  quasi  castrensi  i*^  neither  will  it  lie  between  ^^° 
master  and  slave,  or  two  brothers  under  the  same  paternal  autho- 
noi.^    Want  of  consideration  is  also  an  answer  to  this  actiofi.'* 

Mo  action  lies  on  the  stipulation  of  one  for  another,'*  not  even  stipabtian  of 
<»  1^  of  d»  fother  for  the  son,  notwithstanding  the  unity  of  one  fur  motbcr. 
person  in  most  cases  produced  by  the  paternal  authority,  except 
srhen  the  stipulation  is  made  in  behalf  of  the  son  as  heir  j"  hence, 
when  one  has  stipulated  for  himself  and  another  jointly,  the  action 
Jies  for  the  half  against  the  stipulator.'^ 

On  the  uhef  hand,  an  action  lice  on  the  stipulation  of  a  filiut 
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familial  or  dtve  for  the  &ther  or  master,  because  whatever  ac- 
crues to  them  vests  in  the  fethcr  or  mastery*  so  also,  if  the 
stipulator  have  a  pecuniary  interest,  his  stipulation  in  respect  of 
the  property  of  another,  is  a  good  ground  of  action;*  but  a* 
this  kxx  presents  difficulties  in  its  proof,  buch  stipulation  is  better 
made  for  a  penal  sum.'  Where  the  stipulation  has  been  in  the 
alternative,  mihi  aut  Seh,  the  obligee  may  pxf  either,  despite  the 
protest  of  the  other,  any  time  before  the  litis  eonitstatio,*  There 
is  nothing  to  prevent  many  persona  stipulating  to  one,  or  one 
to  many.'' 

No  action  lies  on  things  stipulated  for  which  are  not  negotiable,' 
not  even  if  they  will  subsequently  become  so,^  much  less  on 
things  which  are  not  nor  can  be  in  existence,  nor  even  things 
which  possibly  may  hereafter  come  into  existence;"  nor  on  a 
stipulation  for  property  which  already  belongs  to  one's  self;* 
nor  on  a  stipulation  for  another  ;">  nor  for  what  does  not  belong 
to  one  ;"  nor  for  an  immoral  thing ;"  nor  igmui  in  fiitura,** 

The  answer  must  be  congruous,  if  it  be  otherwise  no  action 
wiU  lie;"  nor  if  there  tw  a  discrepancy  in  the  answer  as 
to  the  thing  or  amount ;  or  where  these,  the  contracting  parties 
be  in  error  as  to  thing  or  person,'*  though  an  absurd  mode  of  ex- 
pressing that  thing,  mtention,  or  person,  will  not  invalidate  the 
remedy." 

Lastly,  no  remedy  can  be  had  on  a  stipulation  contracted  other- 
wise than  by  persons  in  presence  of  each  other ; "  nor  where  the 
stipulation  has  been  contracted  by  letter  or  messenger." 


5  1074. 

Stipulatio  is  then  a  nominate,  unilateral,  and  ttritti  juris  con- 
tract, whence  one  sole  action  arises,  called  tx  stipulalu^"  to  the 
stipulator  and  his  heir  against  the  stipulee  and  his  heir  to  reitder 
a  certain  thing,  in  which  case  it  is  more  correctly  termed  the  an- 
dietic  eerli  ex  itipulatuy  as  contradistinguished  from  the  amSctti 
incerti  tx  stipulatu^  or  simply  the  condictia  ex  stiputatu.  The 
object  being  the  performance  of  a  specific  obligation,  as  a  certaiii 
or  uncertain  sum  of  money  or  an  act,  it  follows  that  the  contract 
is  neither  satisfied  nor  the  parties  liberated  by  payment  of  Ac 
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cttimatal  value  of  such  thing  or  act  i  Justinian,  therefore,  intro- 
duced the  practice  of  provii»ng  for  non-performance,  by  stipu- 
lating for  a  penal  sum,  in  event  of  the  primary  object  of  the  obliga- 
tion not  being  carried  out  as  ^eed ;  >  hence  the  clause  in  the  case 
of  an  act  bemg  promised, — Si  ita  factum  non  erit  tunc  ptena  ntmint 
dMctnt  aweei  dare  tpendttf  or  wnere  the  stipulation  was  for  per- 
formance of  a  certain  act  and  for  abstinence  from  other  acts^ — 
Si  adverstti  ta  factum  trit-,  tive  quid  ita  factum  noa  eril,  tune 
pana  nanint  dtctm  aunu  dart  tponde$  f 

§  2075. 

Where  more  parties  than  one  are  jointly  bound  in  a  stipulation,*  Acttou  on 
satisfaction  by  one  liberates  the  rest;*  and  the  action  is  exdn-  «>n<«l tipul". 
guished  if  the  stipulation  b v  all  be  under  the  same  terms,  that  is  coitctI  dtbton 
pura^  as  to  all,  or  under  tne  same  condition,  if  any  be  annexed, 
because  each  is  severally  answerable  for  the  total  amount,  which 
deprives   him  of  his  remedy  against  his  co-obligees  ;*  but  this 
will  not  apply  where  there  is  no  solidarity  in  the  original  stipu- 
lation, but  each  promised  to  bear  his  proportion ;  hence,  when 
the  obligation  is  joint  and  several,  the  acuon  is  extinguished  on 
payment  by  one ;  but  where  severally  only,  then  actions  lie,  prs 
rata,  gainst  each  individual  obligees. 

Per  contra,  where  there  are  many  plaintiffs  who  jointly  have  Coireil  credl- 
stipulated  with   one   obligee,   the  action   is   extinguished  quoad  *°^ 
the  other  obligors,  by  payment  to  one,  for  the  de^ndent  is  obli- 
gated to  all,  jointly  and  severally,  to  each  for  one  obligation  which 
he  has  then  performed  or  extinguished,  be  it  by  acceptillation, 
novation,  or  oath.' 

§  1076. 

The  actio  di  cmitituta  ptcunia  is  of  a  nature  nearly  resembling  Acdo  de  con- 
the  actio  ex  stipulatu,  and  was  invented  in  tuhiidium,  to  remedy  in-  "''"''  P**""^ 
conveniences  arising  out  of  the  necessity  for  the  actual  presence  of 
the  contracting  parties ;  the  pactum  upon  which  the  actio  dt  cen- 
itituta  ptcunia  lies  is  termed  constitutum,  Constituire  implies  to 
agree  that  something  shall  taice  place  on  a  certain  day  or  time,*' 
hence  the  pecuniam  comtituire  Is  to  agree  upon  a  day  upon  which  ' 

money  owed  by  the  principal,,  or  him   for  whom  he  is  bound,  (;on,^tut„„ 
shall  be  paid ;   in  the  £rst  case  it  is  termed   constitutum  dehiti  debid  propril  ci 
propriit  in  the  latter  c.  d.  alieni.''  •lieni- 

This  contract  was,  of  course,  of  none  effect  except  supported 
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wt  re-    bfn  Bbputotioit  ■,  nevtrthdessj  h  was  id  frtqucitt  we  ereh  among 
^  "^     bankers.     AbGcntees  promised  absentees  the  pajnueot  of  i  certaiit 
sum  of  tnoncfi  or  the  render  of  a  certain  thing  or  quantttf  at 
Ephesus,  for  instance,  which  was  due  at  Rodie }  bj  reason,  how 
ever,  of  the  absence  of  the  parties,  a  stipulatioa  could  not  be 
ic4  bf     entered  into.*    To  obriatb  this  difficulty  and  nve  legal  effect  to 
o  recep-  gucd  Rionfiy  brotcTs'  contracts,  it  was  thougtit  necesiarf  utili- 
tatit  tataa^  to  make  such  pacts  binding ;  and  a  remedy  termed 
actio  receptitiat  on  condition  of  the  business  being  dotBed  widi 
certain  fermalides,  veriii  civiliitit  el  saUemnibus^  was  consequently 
invented. 
iQ  by  The  prxtor,  imitating  this  example,  gave  this  action  an  equit- 

able extension  as  follows  i — J^«i  pecuniam  dehitam  constituerit^ 
sique  adpartat,  turn  aejue  sohisse  neque  fecUse,  ntqtit  per  actortm 
stitisst  quo  minus  Jiirtty  quod  coastilutum  tsty  eamque  ptcuniam^  quam 
tonstUuebatury  debitam  /iiisuj  advirsas  turn  de  pecunia  contHtuta 
Bctiontm  dabe.*  Justinian,  the/i,  transformed  this  and  the  actio 
teceptitia  into  the  actio  comtitutoria.*  Hence,  the  cotutitutum  is 
but  a  factum  pnetoriumy  whereby  the  debtor  promises,  without 
the  intervention  of  a  stipulation,  that  he  will  pay  that  which  he 
himself  owes,  or  that  for  which  he  is  liable  on  the  part  of  another. 
In  some  respects,  it  resembles  a  consensual  contract,  by  the 
element  of  mutual  agreement,  whence  it  obtains  its  validity. 

Whoever  '\i  capable  of  contracting,  is  also  capable  of  entering 
into  thii  contract  i'  a  woman  is  capaUe  of  the  constitvtum  dehitt 
Proprli,  but  not  aSeni,  being  restrained  therefrom  by  the  Scfm. 
yAUianumi^  but  a  lilius  familias,  or  pupillus^  is  clearly  incom- 
petent, without  the  paternal,  or  his  tutor's,  authority.^  Third 
parties  are  not  aiFected  by  this  agreement,  because  no  one  can 
promise  that  another  shall  pay,  alrhough  he  may  become  Ibble 
for  the  debts  of  such  party  in  his  own  person ;"  hence  I  cannot 
stipulate  for  myself  and  Titius,  although  I  should  properly  agree 
for  payment  to  myself  or  Titius."  When  the  prator  aids  this 
conttract,  there  is  no  need  of  either  stipulation  or  other  formality; 
hence  it  can  be  entered  into  by  absent  parties,  by  message  or 
letter'*  (so  long  as  it  be  not  done  impersonally},"  and  thereby  ob- 
viates one  of  the  great  difficulties  in  contracting  by  stipulation. 
idM.  The  con'stitutum  always  supposes  a  debt^  natural,  mixed,  or  civi], 
'J*  which  latter  alone  is  not  excluded  from  the  prxtorian  exception." 
*  *  '   Where  the  promise  is  for  a  day  certain,  or  under  a  condition,  the 
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same  cbjror  condition  iaust  be  imported  into  the  nnttitutimi* 
but  this  does  not  prevent  the  contract  being  varied^  as  the  payment 
of  com  for  moner,  although  the  comtihitum  will  be  of  none  eflect 
if  it  exccde  the  aebt.  But  it  is  important  to  remarlc  that  it  docs 
not  comprise  the  element  of  novattaD>  hence,  it  is  no  bar  to  the 
recovny  of  the  debt  then  constituted  by  some  action  which  applied 
to  it  on  that^ound  before  the  amstitutum  was  eflfected.* 

This  remcdr  being  made  very  full  by  Justinian,  when  he  im-  j 
proved  the  actia  rtceptttia^  by  transferring  its  provisions  into  the  ^, 
constitutariay  it  applies  to  ail  things  moveable  or  immoveable,  " 
rights,  quantities,  and  whatsoever  can  be  possessed  in  patrimmioJ 
because  before  this  the  prastor's  edict  was  interpreted  to  include 
under  the  denomination  of  peeunia,  such  rei  only  as  were  capable 
of  numeration,  measure,  or  weight*     Moreover,  although  the  old 
reeept'ttia  applied  only  in  diem,  the  comtitutaria  was  extended  purtfi 
As  formerly,  the  action  is  perpetual,' 

Hence,  the  actio  de  petunia  constitata,  otherwise  termed  ctmsiitu-  Si 
torioy  is  a  pnctorian  personal  and  perpetual  remedy,  competent  ta  tl 
the  creditor  and  his  heirs,  against  him  who  has  constituted  himself 
a  paymaster,  and  his  heirs,  fur  payment  of  the  amount  settled,  or 
the  representative  value  in  heu  thereofcT 


Inasmuch  as  the  law  of  Justinian  established  the  prlntiple  of  B 
tlie  surety  being  liable  only  in  lubsidium^  he  provided  a  remedy  »"'»»■ 
for  that  event,  termed  the  benejjdum  ordinis,  which  operated  by 
way  of  exeeptio  only,  but  not  of  estoppel ;  so  that  on  the  sure^ 
being  sued  by  the  creditor,  he  can  protect  himself  by  demanding 
that  the  principal  debtor  be  first  sued  to  judgment,  and  then,  if 
unable  to  Satisfy  the  demand,  the  creditor  may  ^1  back  on  die 
surety.  This  is  not  the  law  of  England,  by  which  the  principal  Eiigtlth  tm 
and  hit  surety  are  looked  upon  as  jointly  and  severally  liable,  and  'b"^'^ 
the  creditor  may  sue  cither  at  his  election ;  however  conducive 
this  law  of  the  liability  of  guarantees  may  be  for  lacilitating  com- 
mercial operations,  it  is  confessedly  deficient  in  logic.  In  a  bond, 
the  sureties  are  jointly  and  severally  bound  together  with  the 
principal,  and  are  therefore  correal  debtors ;  but  m  the  guarantee 
to  answer  for  the  debt  of  another,  which,  under  the  statute  of 
frauds,  29  Car.  2,  c.  3,  must  be  in  writing  shewing  on  the  fxs  of 
it  sufficient  consideiBtion,  and  implying  a  cMidititMi  precedent — the 
obligation  is  dearly  only  substdiary,  to  answer  for  the  default  of 
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another,  on  the  Ailure  of  the  principal,  Who  ought  first  to  be  sued 
to  judgment ;  but  the  law  has  ruled  it  otherwise. 

§  2078. 

The  henefidum  divtsionis^  enables  one  joint  obligee  who  has 
paid  a  debt  to  sue  his  co-obligees  for  contribution  ;  this  docs  not 
re^rd  the  principal  debtor,  and  gives  the  obligee  no  exceptio. 

The  law  of  England  coincides  with  that  of  Rome  in  this 
respect,  provided  they  be  not  partners,  in  which  case  the  remedy 
must  be  taken  in  equity.  The  beaejicium  divtsisnis  is  fotmded 
upon  a  rescript  of  Hadrian, 


§  2079. 

The  beneficium  cedendarum  aclietium  gives  the  surety,  or  ^dt- 
jussor^  liable  In  so/idumf  a  remedy  against  his  co-sureties  by  an 
in  jure  cessie^  whereby  he  can  demand  that  he  shall  not  be  obliged 
to  pay  until  the  creditor  shall  have  ceded  to  him  the  right  of 
action  which  he  has,  against  those  jointly  liable  with  him  in 
so/idum,  so  that  he  may  be  enabled  to  recover  from  them  any 
excess  he  may  have  paid  over  and  above  the  share  which  would 
have'  fallen  to  his  lot  to  pay.' 

There  is,  therefore,  usually  no  necessin  for  a  cession  of  actions 
against  the  principal  debtor,  who  can  be  reached  by  an  actio 
mandati^  or  negotiorum  gettarum,  or  agency,  which  is  a  better 
remedy,  for  the  co-obligces  with  him  are  m  no  wise  bound  to 
him,*  but  only  directly  to  the  principal  obligor.' 

}  ao8o. 

We  now  come  to  the  reconsideration  ^  of  those  obligations 
termed  literaUi^  the  remedy  on  which  is  by  ondictia  ex  chingrapbt. 
The  older  Roman  law  aclcnowledged  no  such  obligation  as  that 
called  at  a  later  period  the  literarum  ebligatit,  to  belong  to  the 
cat^orie  of  nominate  contracts,  or  contractus  neminum ;  here  the 
term  nmun,  as  signifying  a  debt,  must  not,  therefore,  be  con- 
founded with  these  contracts.  Olim  tcriptura  fiebat  tbligatit 
quit  nominibus  jiert  dieebatur^  qua  nomina  hodie  nan  sunt  in  uix,^ 
say  the  Institutes.  This  contract  is  involved  in  the  darkness  of 
antiquity,  and  is  intimately  connected  with  the- practice  prevail- 
ing among  the  respectable  class  of  Roman  citizens  of  the  repub- 
lican period,  of  keeping  accurate  and  detailed  accounts  of  their 
domestic  pecuniary  matters,  tenned  codices  accepti  *t  expensi,  of 
debtor  and  creditor  ledgers,  in  which  they  inserted,  in  a  fonnal 


'  h  )St  j,  h.  op. 
'  \  1614,  h.  op. 

'  p.  46.   >,  «7,  J6.  39  i  C.  i,  41, 1, 
11,14. 


•I.  J,  »6,i6,  P.  46,  ., +,pr.iP. 
r,i,4»jC.»,i9,ult. 
•  Id.  jj.  '  S  i6»9i  •>-  o^ 

'  I-  J.  «t,  p- 
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tr,  their  ddtts  and  credit).*  Mtrii  amttm  fuit  unumqueai- 
que  domesticam  radonem  sibi  Mini  vitm  tme  ftr  dits  imgulet 
scribtrt,  tx  qua  adpartret^  quid  quttqut  de  redttibuB  tuis,  qvud 
de  arte,  fbenore,  lucrove  seposuisset  qtuqut  d'u  et  quid,  idem 
sumptus  duanive/ecisset.    Sedpottquam,  ebngnandis  Uttris  retrum^  \ 

tx  suis  quitque  taiuUs  damnart  ccepit,  ad  naitram  numoriam  lata 
hat  vetut  cansuttudo  cenavit?  Whence  it  appears  that  these 
cedieeiy  or  tabuUt  accfpti  tt  txpensiy  were  admitted  as  evidence  in 
courts  of  law,  contrary  to  the  present  practice  in  England  %  by 
what  proofs  they  were  supported  it  is  impossible  to  ascertain, 
but  it  may  be  surmised  that  they  were  put  in  on  oatb. 

These  boolcs,  then,  were  of  two  descriptions ;  the  day-boolcs,  AdToum  or 
in  which  daily  transactions  were  at  once  entered,  called  advtriaria,  %-'™'* 
and  the  chief  ledger,  called  ctdiXy  or  tabuLe  aeeepti  tt  txptnii,  into  Codicct  lib  « 
which  the  items  were  transferred  from  the  day  book  monthly  with  f^*™'  " 
the  greatest  care  and  accuracy  of  detail.'    This,  liowever,  is  all      '"*' 
that  can  be  ascertained  respecting  this  question  with  any  degree 
of  certainty.*    The  money  items,  termed  tumina^  were  entered 
so  that  whatever  claims  existed  against  the  owner  of  the  book, 
or  he  had  upon  others,  were  entered  as  expended  for  or  received 
from  such  person,  which  was  called  expentum  et  acctptum  ftrrt.  Eipeiuum  ct 
If  the  claim   upon  another,  by  the  owner  of  the   book,   or  uccptom. 
upon  a  third  party,  by  reason  of  any  business  transaction,  was 
entered  as  to  take  the  form  of  a  book  debt,  the  old  debt  was 
superseded  by  this  ntmtn  trantcriptitium,  and  a  new  obligation  Noiaini 
created  in   its   place.'     These  transfers  always   presumed   the  t«M«ijtid». 
consent  of  the  other  par^,^  or  some  definite  understanding,^ 
which,  if  denied,  dependeo  upon  the  proof,  as  in  stipulations  or 
any  other  contract ;  hence  this  understanding  was  usually  come 
to  in  the  presence  of  witnesses;^  the  particular  connexion  is, 
however,  not  clear,  although  it  is  certain  that  an  absentee  even 
could  be  burthened  with  a  book  debt;S  but,  on  the  other  hand, 
the  defendent  could  adduce  his  books,  and  other  counter  prooft, 
in  contradictiot>,'<'  whereby  a  wide  field  was  left  for  the  judge 
to  exercise  his  discretion."     If,  however,  the  correctness  of  the 
entry  was  not  impugned,  the  cmly  plea  available  was   that  of 
firaud,  which  of  course  required  to  be  proved.**    The  cessation 

'  Willn  Cci.  ia  R.  R.  |  {71 ;  Keller  Hence  our  art  of  book-kee^ni  came  to 

Beytiij.    Zo  der  Lebre  Ton  dem  rbinit-  the  laliuu  from  the  Romant. 

chea  Litenl-contracte  (SeU.  Jalubiidiei,)  *  Cic.  pro  Rmc.  com.  9,  j  g  pro  Clnent. 

Sditiler  die  lit  oblig.  dta  >lCEit&  R,  R.  jo;  in  Verr.  1,  i,  s],  36  (Aacoa.) 

Bnilaa  igfA-g.  *  Gaiui  3,  iig,  ,130,  i  -  -    -  -  - 

■  Aaconlut  in  Cc  One.  la  VoT.,  acL  «,         "' • '■- '     -  - 

lib.  i>  ctf.  33. 

*  Waller  I.  c;  KeUer  I.  c.     DooUe 

entry  ia  the  tranifeT  Asm   the  dijr-book  '  Sen.  Ben.  1,  xj,  3,  15. 

monthly  into  the  jonraal.     "  Ooodi  Dt.  K>  '  Gaiu  3,  ^  tjt.                           ' 

A.  B."  (food)  boBght  at  A.  B.),  theiebv  '*  Qc   pro  Rgac.  com.  i,  ia  VeiT. 

venditot  for  the  Taloe.      When  A.  R  la  1,  30. 

.  pud,  Che  entry  Kind),  «  A.  B.  Dt.  to  Caah  "  A.  Oell.  N.  A.  14, 1. 

or  Klla,"  ftc,  hiTin)  ao  recdnd  valnc  "  Vil.  Mai.  I.  c. 
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of  duf  practice,  perlups  from  fn<ulul«nt  ootrin  bavifig  bcsn 

made,  induced  crednon  to  require  that  tbe  party  chargeable  shou)d 

■igg  a  receipt  for  moaey  received,  to  be  left  in  the  cu 

the  creditor,  or  to   sign   his  book  in  which  die  advance  was 

entered,  as  required  by  the  law  of  England,  which  provides  that 

z  memorandum,  in  wridi^,  be  sighted  by  the  party  to  be  charged 

therewith. 

The  tranitriptitia  namiiia^  mentioned  by  Gaius,  arc  a  remaant 
of  the  (brmer  practice  •i—Liltris  obligetio  fit^  vihiti  in  noiajnibua 
transcriptitiis.  Fit  auttm  nomen  transcriptitium  du^lid  maJ»: 
vel  a  re  in  ptrtsxam^  vei  a  ferttaa  in  persoMom.  A  rt  in  pttionam 
transcriptio  fit,  vthiti  si  id,  ^lud  tie  emptitnit  cautoj  aat  emdnc- 
tionit  ant  ixtttatif  wiihi  debeas,  id  expensum  xSai  tulero.  A  per- 
tmeim  ptrimam  trantcriptia  fit,  vihiti  si  id,  qutd  Titiut  dtbtt  tiU 
id  expensuffl  tuiero,  id  est  si  Tttitis  t*  deligaverit  mihi.  This 
ibrm  of  contract  was  in  use  In  tbe  we  of  Gaius,  but  had  vanisfeed 
1^  die  fi&h  and  sixth  c^turies.'  The  entry  in  die  bouae  ledger 
could,  however,  not  have  reared  to  a  transcribed  debt,  Mt 
AKarium  xo  an  advance  of  ready  money,  and  thu  was  called  arcaritam 

''™"°'  mmnen,  a  till  debt,  which  served  only  for  proof  of  the  obligation 

itself  being  founded  on  a  Numtratit,^  and  figure  still  less  seldom 
than  the  transcriptitia  ncmna.  AUa  cause  est  sorum  nomlnuai, 
fiftf  arcaria  vecantur ;  iit  his  enim  rtrum,  non  Utirarum  tkligatit 
censistit;  qseipp*  nen  oHter  valent^  quam  si  numerata  sit  pecunia-; 
■numeracio  autem  pecuniae  rti,  non  Ut^arumfatit  ohiigattentnt.  ^na 
dt  causa  rtctt  distmui-,  arcana  nomina  nullam  facere  obligatitntm^ 
tfd  eiligantis  JhctM  testimonium  prabtre,*  These  arearia  namina, 
or  dll  liebts,  derived  thor  validity  from  their  foundation  in  pay- 
ment, or  numeratioy  but  not  on  their  proprius  vigor,  sraring  as 
mere  evidences  of  the  pajrment. 
Chimgnpba  Ciiragrapba  and  syngrapha,  which  were  also  mere  evidoiocs 

■^^P't*"    tA  die  iact  of  an  oUigation  having  been   created.     Prattrea 
«f  in  oU^tioD.  Uterarum  ibUgatio  fieri  vtdetur  chirographis  et  syngraphis,  id  ett, 
si  fuii  dehere  se,  aut  daturum  se  scribal ;  ita  scilicet,  si  ea  nanhu 
ttipulatio  Htn  fiat ;  quod  genus  abiigatianum  prtprium  ptrtgrintrum 
»sl.*    These,  Acsi,  were  of  foreign  introduction. 

The  more  modern  Roman  law  ccnttains  no  trace  of  the  trsu' 
scriptitia  nomina,  neither  are  the  arcaria  ngmtna,  chiregrapha 
ana  syngrapha,  to  be  met  with  according  to  their  original  mtend- 
Eiceptia  nan  ment,  notwithstanding  which  the  exceptit  nut  ntsmtratm  pecuniet 
num.  pectin.  ^^^  doubdess  bascd  on  them ;  this  theoiy  has  been  mserted 
somewhat  out  of  place,  in  the  dtle  De  litererum  ebligatitnihus  of 
the  Institutes  already  disposed  of."    P/ane  si  quis  debert  tt  terip' 

*^  iSs2)  h.  op.  iafio. 
*Guiu4,^t,  34. 
II,  H.  •M'reuiU-  Lcbtb.  4cr  InW-  d.  R.  ft. 

>C*Jiu  ],^  l]l,  1311  A.  CdLN.  A.      Lcii«.  1841,  §  III. 
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serit,  quad  ti  numentum  non  est,  dt  pecuniae  minime  numeraca 
poit  multum  ttmparis  exceptionem  opponere  non  potest ;  bee  inim 
sapitiime  contthutum  tit.  Sic  Jit,  ut  et  hudit^  dum  quart  non 
patettf  scriptum  obligetui;  tt  ix  ta  itascitvr  cmdictia,  casantt 
seiiiat  verbtnan  obligatiane.  Mvlttan  autem  tempMs  in  hac  cxcep- 
done  aiUta  quidem  ex  frincipalibus  eerutituiianibus  usqut  ad  quin- 
qutHJtium  prtcedebat,  ud  ut  creditorei  dititius  pastint  suis  piaaiii 
JTorsitan  difrauiari^  per  constitutionem  nostram  tempus  caarctatum 
tst^  ut  ultra  biennii  mttai  hujusmadt  cxceptio  minime  extendatur.^ 
Tlie  real  cauta  civilis  is  here  based,  not  on  the  Ittera,  but  on  the 
m,  and  aifords  only  an  unusual  mode  of  proof  of  the  pnestadon 
of  the  res  having  taken  place ;  and  this  is  clearly  laid  down  in 
the  Digest  by  Paulus,  mn  figwra  littrarutu  ted  aratione  quam 
exprimunt  Ultra  abligamtr^  quatenui  nan  minus  valere,  quad 
seriptara,  quam  qufd  vaetbus  Ungua  figuratis  signiftearetvr  t  *  and 
again,  the  procurator  of  Seius  having  admitt^  his  signature  to 
a  silversmith,  in  the  words,— "I,  Lucius  Calandius,  acknow- 
kdge,  as  above  is  written,  that  ....  remains  due  and 
owing  by  us  to  a  certain  person."  Scsevola,  on  the  question  of 
whether  Caius  Seius  could  be  obligated  thereby  being  propounded, 
replied,— That  Seius,  i/  not  otherwise  abligalea,  was  not  so  by  the 
writing  set  out* 

"  §  2081. 

Except  this  particular  mode  of  obligating  themselves  by  writing,  chirognplu  an4 
if  it  can  so  be  called,  the  Romans  had  no  other ;  for  when  any  >rnE"plia> 
one  desired  to  admit  his  liability  for  any  debt  or  act  in  writing, 
he  could  not  render  it  valid,  widiout  clothing  it  with  the  form  of 
a  stipulation.  In  the  case  of  peregrini^  however,  the  obligadon 
based  upon  9,  cbirograpbum^  or  a  syngrapha^  appears  to  have 
been  considered,  in  some  way  or  other,  as  a  literal  obligation, 
though  it  is  ^  from  clear  in  what  manner.* 


§  2082. 

From  a  later  authority,  the  syngrapha  is  said  to  be  a  bilateral 
act,  respecting  a  debt,  although  founded  upon  a  merely  reputed 
basis ;  but  the  ebiragrapbum^  a  unilateral  acknowledgment  of 
debt,  accruing  out  of  an  actual  loan."  The  authorities  of  which 
we  are,  however,  at  present  in  possession,  make  no  mention  of 
this  distinction;  indeed,  the  whole  information  is  to  be  regarded 
with  considerable  suspicion,  though  borne  out  by  the  derivation.^ 

'  I.  ],  II,  ^  I.  chancier   of  litem  1   GDatncn,  itiicdy    to 

=■  P.  44,  7,  3<-  "U""!- 

*  Jd.  6i.  *  AKon.  in  Ven.  i,  i,  jG. 

■Gndat.   p.  ]6o-]gS,  414-508,  comet  '  Gneiit  p.  50S-514, VM^piifWiXtip' 

to  the  cancliuioa  t^t  ihcy  had  not  the  ffafv. 
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§    2083. 

Notes  of  hand  must  be  distinguished  from  literal  conttactl ; 
thev  passed  with  the  Romans  under  the  denomination  of  cautimut 
and  chiregrapba,  and  were  used  for  many  purposes-^ uch,  fiw 
instance,  as  to  preserve  a  record  of  a  stipulation  made  in  person, 
or  by  a  slave.' 

The  writing  here,  however,  makes  no  change  in  the  nature  of  * 
the  obligation,  which  remains  verbal  ;■  hence  the  document  is 
always  open  to  imputation,  on  the  ground  that  the  necessaiy 
questions  have  not  been  put,  or  the  requisite  answers  omitted,  or 
that  the  parties  were  not  there  present.  The  first  point  was, 
however,  so  br  controlled  by  a  iiction,'  and  the  second  by  a 
constitution  of  Justinian,  that  such  it  received  prima  facit  as 
conclusive,  unless  convincing  proof  to  the  contraiy  be  adduced.* 
Thus,  in  so  &r  a  positive  obligatory  effi^t  is  attributed  to  the 
writing,  which  becomes  as  binding  as  if  based  even  upon  a 
fictitious  stipulation,  where  no  real  stipulation  has,  in  &ct, 
taken  place.  Moreover,  in  a  material  point  of  view,  certun  pou- 
ttve  peculiarities  are  annexed  to  suCh  documentaiv  evidence  of  a 
stipulation  in  a  particular  case,  as  when  a  supularion  is  not 
entered  into  with  a  view  to  gift  {  but  in  conideration  of  some 
condition  performed,  the  defendent  can  plead  the  non-per- 
formance, in  ■fact,  of  the  praestation,  or  condition,  as  an  txctptit 
ibliy  against  a  formal  action  on  the  contract,'  which  throws  the 
onus  of  provmg  the  perfbnnance  upon  the  plaintiff.'  Nor  does 
the  &ct  of  the  stipulation  having  been  protocolled,  usually  eficct 
any  alteration  in  the  circumstances.  There  is  a  certain  pecu- 
liarity in  the  case  of  the  stipulator^  document,  shewing  a  loan  had 
and  received,  the  re-payment  whereof  the  debtor  theret^  promises.^ 
Should  the  debtor  deny  the  actual  payment  of  the  loan,  it  is 
provided  by  imperial  constitutions,  since  the  third  century,  that 
the  ixetpth  n.  n.p.  shall  only  be  admissible  till  one  year,  according 
to  Diodetian  till  five,  and  according  to  Justinian  till  two  years, 
have  expired."  Hence  the  note  makes  payment  inevitable  to  the 
maker,  after  the  expiry  of  such  term. 

■  p.  IS,  i>40i  P.  45,  I,  i>6,  4  *■  tlie  gmenllj  RcdTcd  ofinloa  that  tht  de- 

*  Glim  ],  ^  t]4.  Ivaduit  mint  fttne  hu  eicepdo. 

'PiuLK.  S.  5,  7,^1)  P'+S.  't  'J4>  'Oodtt.  p.  165-igj,  J07-J14,  pma 

4  S  i  C  S,  ]S,  I  {  I.  ],  ao,  ^  g.  condunielj  chit  the  eiccp.  n.  g.  p.  wa 

<  C.  S,  ]l.  Hi  L  ],  19,  i  II ;  GariM.  diract  to NipuUcoiy  documcnB. 

f.  15J-SG1.  •  I.  3,  II,  ^  I  {  C.  tb.  >, 

*^ui  4,  ^  116  i  P.  44,  4,  -   '  -  -  "         --      -      "-  ■    " — 


*  Goon.  p.  1B0-9,  *09-t9,  coDlrofcitt 
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§  2084. 

Another  principal  species  of  cautio^  or  ehiragraphum^  consisted  CUn^pba 
in  a  writing,  as  admission  of  the  receipt  of  a  loan,  before  alluded  **  ""'P* 
to,  without  any  pretence  to  the  fonn  of  a  stipulation  ; '  hereby  the 
ordinary  incidents  of  the  loan  were  not  changed  by  the  existence 
of  the  writing;  therefore,  on  the  creditor  bringing  the  ctndictie  ex 
mutuB  upon  the  cbingrapbum,  but  the  defendent  denying  the  actual 
receipt  of  the  money,  the  plaintiff  had  to  prove  payment  as  the 
real  ground  of  the  obligation.*  But  after  the  passing  of  those 
imperial  constitutions,  whereby  the  period  for  pleading  the  exceptu 
n.  n.  p.  was  restricted,  they  were  held  to  extend  to  the  plea  against 
simple  acknowledgments  of  debts,  and  not  to  be  pleadable  after  the 
expiry  of  the  before-mentioned  terms.*  Hence,  it  at  last  became 
possible  that  a  person  might  be  obligated  to  payment,  simply  in 
virtue  of  the  note  of  hand,  without  cither  stipulation  or  actual 
numeration ;  this,,  then,  is  the  literal  obligation  of  the  new 
law,*  which  It  is  not  allowed  to  controvert }  the  note  of  hand 
not  being  the  foundation  of  the  obligation,  but  a  presumed  nume- 
ration, 

%  2085. 

The  requirements  of  the  condicth  cirti  ex  chirograpbo  are,  Remcdiaof 
that   the   sum  demanded  be  a  pecun'ia   certa  ,'^  that  it  be  lata  plaintiff. 
expenta,  or    data  i^   that    the  bond  be   produced,    exhibita,  and 
the  handwriting  proved  by  witnesses,  testium  intercessione ;  it  lay 
bj  the  creditor  and  his  heirs,  against  the  debtor  and  his  heirs,  /or 
remyment  of  the  money  advanced. 

The  defendent  can  oppose  to  this  action  the  exceptie  n.  n.  p."*  Remedia  of 
before  the  expiiy  of  two  years,  or  a  querela  n.  n.  p. ;  or  for  the  ^•fen*"'- 
recovery  of  his  note,  the  eendictiene  sine  causa. 


§  2086. 

The  fourth  division  of  nominate  contracts  comprehends  those  ^^,t  corucm 
termed  consensual,*  whereof  the  emptio  venditio  is  the  first,  and  ■ciion  mpH 
out  of  which  arises  the  actimes  empti  et  venditi,  which  are  nomi-  ""'^^■ 
nate,  as  the  contract  from  which  they  are  derived.     Two  direct 
actions  cannot  accrue  out  of  this   transaction,  because  it  is  a 
bilateral  contract  by  which  either  party  is  bound  ai  initio. 

'  P.  II,  I,  41,  J  1.  *%  i6»3,  h.  op. 

' C.  4j  JO,  J,  5, 7.  'J  i6»6,  h.  1^. 

*  GiKUt  307-317.  *  %  1634,  h.  op.  where  the  quoliofl  of 

'  I.  3,ii,i  I  {  TbtophU.  ],!■'  lurgun  anjnlc  ii  tiilly  trcattd ;  nii  actioni, 

'  Ck.  pn  RoK.  Com.  4,  J  {  P-  %l,     vide  f  1657,  b.  op. 
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Rcqaircmentt         In  its  nature,  the  action  is  personal,  as  arising  tx  cmlractu 
of  duncdoD.     il  is  also  civUh,  and  bona  fidn,^ 

Since  these  actions  cannot  be  brought  direct,  save  by  the  pur- 
chaser or  vendor,  it  follows  that  those  who  buy  and  sell  by 
procuration,  have  an  actio  emftl  et  vinditi  utilis  on\y,*  Neither 
of  the  contracting  parties  is  safe  from  the  txeepiio  of  the  other, 
so  long  as  he  has  not  satisfied  the  terms  of  the  contract)  he, 
therefOTC,  who  would  bring  this  action,  must  have  paid  the  price, 
or,  at  least,  have  tendered  it,  or  otherwise  satisfinl  the  vendor, , 
which  has  been  done  so  soon  as  the  seller  shall  have  consented  to 
tafae  cfedit  for  the  price,' 
Reroedjfof  the  The  vcndoT  IB,  then,  first  in  a  position  to  bring  his  action  with 
""*"•  efiict,  when  he  shall  have  delivered  the  object  of  the  contract*  «o 

that  he  majr  assunie  it,  or  that  the  possession  be  vacant  fw  him 
lo  do  BO,*  for  the  vendor  is  not  obliged  to  warrant  the  darninium^ 
BO  that  he  may  assume  the  object  purchased,  without  the'  possi- 
bility of  dispute,  but  to  be  liable  to  eviction  ;  otherwise  the 
plaintiff  may  be  met  by  the  exctptie  ret  vtndita  nee  tradita,'* 
Remedjrofthc  The  purchaser  has  his  actio  empti,  and  his  heir,  because  heiri 
pureluitr.  2pg  jjQ  bound   by  the  cwttract,"  to  the  heir  of  him  who  has 

already  satisfied  the  contract,^  agatnit  the  vendor  and  bis  heir,^ 
vacation  of  the  possession  of  the  object  sold  ;  for  unless  the  pur- 
chaser do  not  desire  it,  or  the  onus  of  the  tradition  lie  not  on  the 
vendor,  he  is  absolutely  bound  to  deliver,  or  indemnify  the  pur- 
chaser ^fe-  the  delault,"'^r  the  id  quod  interest  relating  to  the  object 
itself,"  its  mesne  profits,"  accessions,  and  all  rights."  The  fixa 
vincta^*  but  not  the  ruta  casa^^  and  all  damage  arising  from  dolus 
and  the  fa/^a,  attaching  to  contracts  of  mutual  utility,'"  save  where 
the  purchaser  himself  is  guilty  of  mora,^'' 
Actio  vendid  On  the  other  hand,  the  actio  vinditi  lies  by  the  vendor,  or  his 

'P"*?**?""  heir,  after  delivery,  /er  payment  of  the  price,^^  In  such  wise  that 
Ac  price  become  the  vendor's.^5  He  can,  moreover,  claim 
the  interest  of  the  price  during  mora,*"  all  necessary  and  bene- 
ficial expenses,  and  indemnity  tor  all  damage,'^  even  in  some  in- 
stances on  account  of  pacta  adjecta  for  the  rescission  of  the  sale.** 

■  P.   19,   I,  6,  I  ult.  i  Id.   11,  4  1 1         ■■  P.  1%,  6,  7,  pr. 

P.ii,  t,»i|  I.A,6,5»8.  "P.ij,  1,  IJ,W-I  'ii-^M  "S. '6. 

•  p.  19,  I,  13, 4  »5.  17  pr.  \  7,  S. 

*  P.   19,  I,  11,  ^  1 ;  Id.  1  J,  Ml  9  i         "  Id.  18,  St;  Id.  17,  ^  6  )  Id.  a, 
P.  18,  1,53)^  iMi  >>•(¥'  ^  I  >  P-  Sii)  <fi|  HI  i  S  ■£5>i  h.  op.  at  to 

*  C.  g,  45,  5  i  P.  19,  1, 15.  liitureg. 

•  Id.  jo,  i  I.  "  §  1S30,  h.  op.  p.  4S9,  »d  iin.  i  P.  IJ, 

*  Id.  )i,  ^  a  I  Id.  9.  C,  5,  4  a, ». )  P.  il,  1,  tS. 
'P- 45.38-  «  P.  iB,  6,  s  et  17. 

•  P.  19,  I,  10.  '•  P.  19,  1, 13,  (t  10. 
*Id.  ti.iii  Id.  ]o,V  i;  Id.3,Vi;  "Id.  11,^1. 

Id.  J,  pt.i  Id.   II,  %  ij,  17,  jg)  C.  ♦,         »H.  13,^10;  C4.49,  5. 

«<'■  ,  "  P-  "9-  '.  13.  %  *9.  Mi  C.4,49. 

"P.I9,i,ii,4t.  pen. 
W.l.pr..tii.i,.  "P.  .g,a,.6ild.j,.iC.+,S4,a. 

"Id.  13,4  10,  II,  I3i  04,49,  16. 
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Lastljr,  the  purebascr  »  not  disdmrgcd,  though  anothar  pay  for 
him,'  Dotwithstuding  he  acquire  the  d^miition  i  but  the  psyer 
of  che  price  has  no  fight  of  vindicating  that  which  his  been 
bought  with  his  money,"  because  i»  juJiciii  lii^uiarihu  juc 
prtitum  in  /ocnm  rti  saettdit  nee  rtt  in  Ittum  preti't,  except  in  a 
few  special  cases. 

§  2087. 

The  vcftdor  is,  as  a  general  rule,  bound  to  admit  the  unseen  a^o  ndhiio- 
filing!  of  an  object,  ana  be  answer^e  for  its  promised  quaiities,  '^'"■ 
to  inforce  which  an  action  lies  for  the  rescission  of  the  whole 
bargain,  or  for  a  deduction  from  the  price.^  The  j^dilitian  edict 
gives  for  this  reason  two  specific  remedies  in  cases  of  the  sale  of 
slaves  or  animals  j  the  acth  r^hibitoria^  whereby  the  bargain 
is  rescinded,  and  the  aetie  quanti  minaris,  for  the  reduction  of 
the  price.*  These  remedies  were  subsequently  extended  to  aU 
cases  in  which  the  dominion  is  transferred  otherwise  than  gra- 
tuitously ;>  but  not  to  other  transactions,^  because  the  particular 
actions  bdonging  to  the  contracts  themselves  supply  a  suiEcieitt 
rcmedy.T 


%  20S8. 

The  provisions  of  this  edict  are  as  follows ; — Every  vendor  Th.  m 
answers  for  the  qualities,  physical  or  mental,  be  may  have  war-  «<kx. 
ranted  ;"  neverthdess,  in  cases  of  doubt,  the  greatest  measure  of 
perfection  is  not  exacted,!)  simpUx  laudatiQ  ntn  nceet^  that  is,  k  is 
not  to  be  looked  upon  in  the  light  of  a  warranty.  **>  The  vendor 
must,  moreover,  answer  for  those  not  aln^ether  unimportant:" 
iniinnities,  illnesses,  and  defects  in  the  thing,  which  tend  to  impair 
its  utility,'*  notwithstanding  he  shall  have  screened  himself  gene- 
ntMy  from  responsibility,  ^vithout  jwinting  out  individual  defects." 


'C.4,  50,  8,  Q)  c  1,  31,6. 
■P.l»l,6UlW.ll.i!-      , 

'%  164.1-6,  h.  Dp.)  P.  11,   l|    >I  6   ■! 

Id.  i%,  pr. ;  DonEll.  At  Kdil.  edict,  (in  cpp. 
prior,  p.  1S3,  iq.)  j  F.  BaldiUDUi  >n.  in  Til. 
desdiL  edict  <Hein«i.  I.  R.  «t  Att.  1. 1]  j 
I.  Stnuch,  deiedil.  edict.  Vit.  1665  (op, 
D.  19) ;  E.  Otto  ie  cdil.  coloa.  et  mincip. 
lit*.  17311  Heinecc.  ad  cdlcC  scdil.  flor. 
(panio,  Hil.  1738  i  Mucov.  ofoac  t.  s, 
D.  6;  WotphaL  V.  Kjuif.  u.  1.  «.  ^  366. 
548  (  NmKtt!  te  Zimmem  Unteit.  i  toI. 
B.  9i  CcftcrdiDg  b  Linde  Zeincli.  6  *al. 
I  pt.  n.  I J  Tbibaut  iyK.  dc  P.  R.  t  493. 
'  P.  ai,  I,  F.  19,  ft  S.  3J.  Pf-  J*f  F- 
^SiU.49,6i.6».  «!  ■      ■  -'-   ' 

C:  p.  »  Toi.  I  pt,  I 


pr.  i«,  I 

3    AkK. 


Neioteld,  I.  c  p.  *09-ai6)  a  Afdit*. 
pnedict.  $  wL  J  K.  p.  350-jj,  6  tsL  i  It 

"■^C.*,  s»,  33iP-»i,  I,  «J(  Coj. 
aba.  II,  3Si  Uotamua  obs.  4,  n.  17. 

'P.  .9,i,«9,i.iP.  39,1,  "3.461 
loraa  to.  ^uot.  4,  iS  (Otto  the*.  ^  ■, 
P<  143)1  Stiyk  de  act.  ioieiligiad.  *■  I, 
m.  6,  ^  43. 

■P.ai,  I,  17,  ^aoi  U.  19,  ^*i  Id. 
37,  38.  4  >o  i  Id.  51. 

■Id.  iS,  pr.^  1,1)  Id.  14,^4. 

"  P.  ig,  I,  19,  pt  ^  3  i  1*.  43,  pr. 

"P.  11,  I,  »,  4!;  Id.  4.  5  Si  Id.  J 
et6,^iil  Id.  II. 

"Id.  1,^7!  id.it.ij.s: 

"P.  iS,  1,4.3,^1!  P.  19,1,  39. 
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In  siare*,  die  phjrncal  qitalitiei>  are  usually  alone  regarded,  witk 
but  few  exceptions,*  not  the  mental  ones,*  except  where  froa 
bodily  infirmity  ;*  should  these  be  to  patent  as  to  be  evident  to 
tiie  purchaser,  if  be  had  not  been  grossly  negligent,  he  must  put 
up  with  the  damage,*  save  the  vendor  fraudulently  led  him 
astray;*  which  amount  to  patent,  and  which  concealed  defects 
must  be  determined  in  each  particular  case  as  it  arises.^  The 
ground  upon  which  it  is  competent  for  the  purchaser  to  impugn 
me  transaction,  must  be  referable  to  fraud  or  error  j  consequently 
if  he  be  not  in  a  position  to  rest  his  case  on  one  of  these  aD^a- 
tioos,  be  must  bear  his  loss.*  The  purchaser,  generally,  m^ 
require  security  in  double  value,  in  consequence  of  a  defect.* 

$  2089. 

PuiduMT  The  choice  between  either  remedy,  redhibitbn,  or  deduction 

™  *'"'"  "     from  the  price,  is  at  the  option  of  the  purchaser,'"  when  the  object 

"™"''        has  a  defect,  when  some  of  the  accessory  things  arc  wanting,  or 

DdKttln  when  the  vendor  refiises  to  give  security."    Ihe  defect  maybe 

P^^jH^r        in  the  principal  object,  or  m  some  accessory  to  it;'*  but  both 

t^^  pre-suppose  an  unconditional  transaction,''  ana  the  continuance  of 

the  defects  at  the  period  of  the  sale  ;'*  or  if  they  have  afterwards 

manifested  themselves,  their  non-patent  existence  at  that  period.** 

EiTODcoiB  The  theory  commonly  supported  by  some,  that  the  fact  of  the 

*•""??«?>        defect  having  or  not  having  manifested  itself  within  three  days^ 

^^  '"'  "^  shall  be  taken  as  conclusive,  for  or  against  its  existence,  at  the 

,  time  of  bargain  struck,'^  is  evidently  without  foundation,  so  also 

that  the  proof  of  a  fatal  defect  must  be  adduced,  in  order  to  fwiii 

a  basis  for  an  actio  rtdhibitaria^  and  of  an  incident  one  for  that  <^ 

quanti  tninarh,^''   The  judge,  in  the  exercise  of  his  discretion,  may, 

of  his  own  motion,  direct  redhibition  when  the  action  for  dim^ 

■P.  SI,  I,  4,  fc  4i  W«Mpb>L  hm  hanet,  Ini  ei.  (OenD.)  Hn.  1796, 1  ft. 
n>di*  Hit  of  doe,  4  44.3-6}.  Madihn  MiK.  t  Sch.  p.  60-7)  Hdn* 

*  P.  19,   I,    It,  I  7  i  P.  It,    I,  17,      Cnlpp.  jur.  Abb.  I  roL  n.  11. 

S  Hi  U.  »J.4  >,J.  •  f-  »•.  1.  ♦.Wi  ^i-  ".  *  S(  P-  »». 

'ld.49,»,jjB.Si«6s.pr.  13,5,1. 

•  P.  ig.  1.  is,%  n  t.»i,  T,^,Sy,     p.  19, 1,  ii.ij,  II. 
Aithb.  r.  C.  p.  4  ToL  1  «.  a.  {.  ■*  U.  aS  *  31. 

'P.9,a,9,%4i  P.  19,  I,  45,^  I|         "P.  ai,  i,  1,  (  i)  li).  lo,  ^ij  U. 

P.  »i,  t,  I4,i9i  P.  4,  3,  37i  LtottT-  i»,%i(  W.  14,44,  j;  M.  «8.  pf-i  H- 

bicbCalLl.  11,  t.  t,4laiStiTk  U.  M.  37*41,^1;  14.53. 
L  *i,  S  g|  csDCra  Clock  Pind.  ao  tdI.         ■*  Id.  3a  &  3). 
p.  JO.  "14.43,^9. 

/SttykLc^  ".  iq  i  C.  O.  Badn  dc         ''Id.  i,^  lo)  Id.  t6. 
ntiu  pccor.  Jen.  1740 ;  L  M.  Schmidt  de         "Id.  u}  C.  4,  jS,  j. 
■dil.  edict.  Wire  iTTo;  Lanp  on  the         "  StTjrk  U.  M.  Lat.t.  I,  ^t6.  a?. 
piattke  qS  ipplyint  Uw  *ctii>  tedhlbicmia         "Strfkl.  c  ^  11,  38)  eoofwe  tutlF- 

tQ  catde  ifftetcd  with  twdSnp  (Gsm.)  bich  Cdl.  L  ai,  t.  i,  ^  15,  *9,  30,  3aj 

Biitaor.   I7t6,   W.  O.  Plouqact  oa  the  FenerbKh  C.  V.  i  tdL  n.  a{  Ol'nck  1.  c 

chief  ddtcn  la  hoiMi,  Tub.  179a  (Genn.)  ao  tdI.  p.  117-136,   131-I47  i  Neiahctd 

I<  £.  C.  Miiater,  the  law  of  ciciumgini  Ir  Zimneia.  Uotn*.  1  toI.  p.  344-53. 
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nudon  is  brou^t  for  the*  return  of  the  intire  price,  on  the  ground 
of  the  utter  usclessness  of  the  object,'  and  in  such  case,^  the 
redhibition  can  be  granted  to  the  vendor  a^nst  whom  the  action 
for  reduction  of  price  has  been  brought,  in  preference  to  such 
action  for  reduction. 

§  1090. 

Where  many  things  are  sold  twether,  or  tt  is  difficult  to  sever  of  auaytiiiiigi 
tbem,  the  rtdhibitie  of  one  object  involves  that  of  the  other,'  for  '^  tocetbcr. 
otherwise  the  sale  need  be  rescinded,  only  as  to  die  individual 
object  which  is  tiulty,  in  which  case  it  may  be  necessary  to  tax 
its  individual  value.* 

Where  an  object  has  been  sold  by  many,  the  rule  in  a  partner- 
ship of  slave-dealers  is,  that  if  eao)  does  not  sell  a  particular 
part,  every  and  each,  have  he  a  greater  or  less  interest  in  the  joint 
venture  than  the  rest,  is  exposed  to  the  rtdhibitie  in  solidum;  Redhibiiio  io 
other  vendors  are  only  liable,  pro  rata.'    If  many  have  sold  in  •oiidum  and 
unison,  the  redhibition  must  ?!  o  be  ag^st  all }  but  each  has  only  ^' ""' 
A  pro  rata  claim  for  indemnity.'^ 

The  leading  distinction  in  principle,  between  the  rtdhihitio  and  iXdiiictxin  bo 
the  act'ta  quanti  minorit,  is  very  marlced  ;  the  first  is  in  the  nature  '"^  <'"  <fi<<t 
of  a  rtttitutio  in  integrum.     The  sale  that  has,  in  feet,  taken  ^tittilMMiid 
place,  is  annulled,  but  the  second  does  not  interfere  with  the  miooiu. 
validity  of  the  obligation,  but  assesses,  as  it  were,  damages  against 
the  vendor  for  a  Breach  of  contract.^     The  actio  q.  m.  can  be 
brought  over  and  over  again,  but  the  redbibitio  once  only  by  the 
victorious  party.^ 

The  difference  with  respect  to  prescription  is  also  great.' 
The  redbibitoria  can  be  brought  any  time  within  six  months ; 
the  f.  m.  within  the  year,  on  security  having  been  given  for 
die  defect.  Otherwise,  however,  or  when  the  action  lies  only 
for  accesuoDS,  or  the  delivery  took  place  upon  a  pactum  disph- 
centitey  the  former  is  limited  to  two,  and  the  latter  to  six  months, 
both  tempera  utilia ; '"  nor  are  these  remedies  interfered  with  by 
the  action  on  the  contract  having  been  brought  for  the  defect.'^ 

■  P.  Iti,  I,  43,  ^  6 1  Stniben  R.  B.  i£]4  {  Mini  de  eod.  Rom.  17SG  j  J.  G. 

I  nL  17  Bed.  S.  A,  Bnchner  de  elect,  at  hma  »a. 

*  P.  It,  I.  4t,  ^  I)  Wenplul.  mn-  redhib.  euro  act.  quaad  minaria,  Gitm. 
uka  the  meaning  ttf  P.  sj,  3,  tl.  %  1,  K^9; 

which  appliei  to  Icdo  ultn  dunidium,  by         *  P.  11,  i,  43,  ^  7 ;  Id.  31,  ^  16. 
UMitiDg  it  to  be  gmenl.  '  Id.  19,  ^  ulc  {  Id.  iS. 

'P.  »i,  I,  33.  %  U  W.  34,  35,  38,         '"P.*!,  \,  19,%  ult.)  Id.  li  t  31, 

^  I4i  Id.  3g,40,pi.et  64,§  I.  ^   31:   Id,  ft   tc    55;   Habicachen    de 

<  id.  36  &  64,  pr.  piaacript.  redhibidonit,  Goect.  178!. 

'P.  11,  I,   31,  ^   10;   Id.  u-  ^  II         ■■ThJbaut  S.  d.   P.  R.  f  iMi;   Id. 

Weicphal.  ^   532-3;  contra  Glbck  1.  c.  ^  50;    ArahiT.  f.  C.  P.  e,  tdI.  i   hfi. 

10  Tol.  p.  iio-ii.  p.    i(i4-6{    contra  UatErliobiiec,  1    vol. 

*  P.  SI,  I,  31,  ^  5,  6,  7.  p.  443-6)    CcRnding  in   LJnde  I^tich. 
'  ne.      P.  II,  I,  iS,  pr. ;  Id.  13,  §  I  i  6  TOl.  t  hft.  p.  11-11. 

vide  et  V.  Reinicr  de  act.   BtBlil.  Jen. 
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§  1091. 

Reoaiianenii         When  the  actio  rtdhlblttonis  is  brought,  eidier  parly  must  haw 

tt\i^L        fiilfilled  certain  conditions. 

Obiigidoni  of         The  purchaser  is  bound  to  restore  the  object  with  all  its  frtiits, 

the  piitchMer,  gathered  or  gathcrabte,  percepti  or  percepUndi,  and  any  other  profit 
which  may  have  accrued  therenom,  in  any  manner  or  way.* 
He  is,  moreover,  answerable  fisr  all  danuwe  done  to  ths  object  by 
himself,  or  those  belonging  to  him,  his  agents  ami  luperia- 
tendents,'  but  not  for  accident.*  It  is  his  duty  to  liberate  the 
object  from  any  burthen  which  may  attach  thereon.*  If  he  have 
so  far  changed  the  nature  of  the  ooject  that  it  must,  according  to 
Justinian's  theory,'  be  looked  upon  as  a  new  body,  be  is  not  m  a 
position  to  coropell  the  vendor  fo  receive  it  boclct'^  he  loses  his 
right  of  action  in  liJce  mannef>  if,  of  his  qwb  ires  act,  he  have 
put  it  out  of  his  power  to  return  the  object.^ 

§  1092. 
«blig>tuiu  of  The  vendor  must  return  to  the  purchaser  the  price  with 
thE  vendor.  interest,  and  double  in  case  of  contumacy,  and  whatever  he  has 
expended  on"  the  conclusion  of  die  bargain,  according  to  agree- 
ment, or  because  it  was  unavoidable  j"  fiirthermore,  tlw  necessary 
and  utilitarian  expenses  laid  out  upon  the  object.'  He  must, 
moreover,  malce  recompense  to  the  purchaser  for  damage  done 
to  him  by  means  of  the  object,  and  naturally  without  dispute, 
if  blame  can  be  chained  upon  him,  otherwise  only  under  the 
supposition  that  he  refuses  to  maJce  them  over  to  the  purchaser, 
in  lieu  of  indemnity.'^ 

He  is  only  under  the  necessity  of  indemnilyine  the  purchaser 
for  damage  arising  out  of  the  transaction,  if  guuty  of  ^lui,  or 
blameable  negligence,  by  non-performance  of  his  promise  i  other- 
wise he  only  restores  that  which  be  has  received;"  but  in  no 
case  must  the  damage  claimed  be  assessed,  so  as  to  eiccede  double 
value,''  and  this  can  be  claimed  notwithstanding  the  eviction  of 
the  tbing  delivered." 

1  between  tiptMu  and  in. 

beeo  neglected. 


"Id.  .,  %»i  C.  4.58,  It  p.  .0,1, 
6,^4;  Id.  13.  Pf-i  y-  "9.  «.  '9.5  'i 
compare  P.  tS,  i,  45;  P.  19,  ■,£,  ^  4} 


*  Id.  47,  4  "  i  W-  48,  pr. 

*  "■  4,  3.  %  8. 

•I.i,i,4»S-  .  ,. ,, 

'  Compare   CarproT.  P.    J,   Dec.   M»,  P,  45,    i,    137,  ^  4.     Ifl  eiror,  FraBlie 

wicbScfailUtEierC34,  t  13.    '  c0111.1d.11,  i,a.6ij  RictMcrDM.a.i6, 

^  P.  II,   1,  47,  iZ,  pr.}    Lmgean  &-  17;  CoU)  au.  jm.  mem,    13  (Otto  Tfact. 

Itori  Eron,  i  vol.  n.  7.  I-  Si  p.  4.1S). 

'P.  11,  1, 17,  45  i  Stn'k.l.e.^  JO.  "P.  10,  I,   11,  4  9i  CsmpmC,  J, 

•W.»9,^ji  M.jo,4iiMi>mHeU-  47,  1. 

feld  Juriip.  for.  ^  1111,011  the  (iMnd  of  "  P.  11, 1,  t6,  ^  1 ;  P.  si,  1,44,^1 
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It  natural]}'  follows,  from  the  laws  above  cited,  tbat  these 
claims  for  indemnity  are  also  applicable  to  the  attio  j.  m.  In 
conclusion,  it  must  be  remarked,  that  if  the  redhibition  be  foUjr 
executed,  but  the  vendor  have,  nevertheless,  not  satisfied  the  pur- 
chaser, this  latter  has  his  remedy  by  an  aeiio  in  factam,^ 

§  2093. 

The  obligation  to  warranty  defects,  does  not  apply  to  unim-  Eicepdoni. 
portant  objects,'  although  many  maintain  that  even  in  this  case  OUigitioD  of 
intire  unserviceableness  wys  the  ground  for  an  actio  rtdhtbitioHU.^  "^^^j  tTcii* 
There  is  no  obligation  where  the  fiscus  has  been  the  vendor,*  but  flin|  objocn. 
other  communities  are  not  excepted.* 

A  donor,  without  guile,  is  not  liable  for  anything,"  just  as  Doson. 
little  as 

The  vendor  of  ap  univeriitat  is  exempt,  because  he  is  not  even  Vendon  of » 
liable  in  eviction  1 '  lastly,  tiol»eniui. 

Where  the  vendor  has   stipulated   not  to  be  responsible  for  Stipulation  tm 
certain  dcfoiite  defects,  and  no  fraud  can  be  charged  against  him,.  ■ic°'pti°»' 
his  liability  ceases." 

The  presumption  of  the  English  law  is  the  reverse  of  this,  TheZngiiihiiw 
if  there  be  no  fraudulent  concealment,  the  principle  of  caveat  »'>^«»*"h 
emptor  applies,  warranty  must  be  expressed,  and  is'  not  inferred ; 
whereas,  generally,  by  the  Roman  law,  it  is  necessary  expressly  to 
repudiate  warranty,  or  it  is  ucitly  implied, 

%  2094. 

Another  very  analogous  obligation  consists  in  the  duty  incum-  Imo  uln  A- 
bent  on  both  parties  to  an  onerous  contract,  not  to  overreach  each  ="'''un>' 
other  beyond  the  half,  termed  laiia  ultra  dimtdium  or  inarmisfi 

It  must  be  here  borne  in  mind,  that  this  remedy  does  not 
belong  exclusively  to  the  contract  of  bargain  and  sale,  in  which  it 
applies  equally  to  vendor  and  purchaser  j'"  but  is  incidental,  also, 

■  Id.  )i,  %  17,  1%,  19  i  Burcbud  D.  de  wopr.  ad  L.  i,  C.  i»  rate.  *.  Vit.  176S  ) 

■ct-iofKC.  uL.11,  ^  17,  dcKdil.  edict.  P.  GregtL  Sp.  eibib.  rem.  L.  1,  C.  (at 

*P.  II,  I,  48,  ^g;  Walplul.^417.  bicri  lyU.  tnd.  Winb.   1798;  TUb,  1.  c. 

1  LaaCcTbacb.  Coll.  1.  ai,  t.  t,  ^  5.  S  i°°- 

*\i.  t,%%.  ^  Contra  in  rapKt  of  the  pnnJiuer, 

*ld.  I,  iff  Laottrbich  I.  c.^7.         «  Cuj.    obt.   L.   14,   c.   ig,  L.  13,  c.  »; 

*  Id.  61.  MeiiU,  aim.  L.  13,  c  31  g  C.  O.  KicSter 

*  Id.  31  ft  33.  dg  L.  1,  C.  de  iCK.  vend.  fil«a  rem.  rnc. 
'  P.  19,  I,  14,  ^  9  i  Id.  39.  "end.  propCBr  lai.  alcra  dimidigm,  lift. 
•C.4,  44,  »  a  8|  C3,38,ii  X.  3,  17491    Mailer  ad   LejKI  obt.  4IJ  i    ». 

17,  3,  0.    Tlie  lolloiring  pavagn  unally  Lohr  Utbeia.  d.  Conidt.  t.  CoDsnnt.  i, 

cited  do  not  a^car  u  be  ia  point,— P.  17,  bit  Valentin  III,  p.  iSj  Aniiit.  f.  C.  P. 

>)7Hi  ^■■*l,i>  fi>  %  A  1^-  »>^>;  4  >oE.  I  Si.  n.  i  {  Biti.  Abb.  Tub.  igit, 

Coccei  de  remed.   L.  I,   C.  de  rcKiod.  p.  190-197  j  Kd  vide  Cocccii  d.  C.  L,  li, 

vend.  Heidelb.  1679  {£x  V.   i,  »■  36)  i  t.  5,  qu.  a-5,  7,  14,  i6-ti ;  C.  R.  Koch  • 

C.  Thorn,  de  >quit.  cerebtin.  L.  >,  &  de  de  L,  »,  C.  de  itac  vend,  etiam  adonpt. 

lac.  vend.  HanneKO.    de    immod.  In.  extend.  Atj,  1759;  Gliicb  1.  c.  17  voli 

ejDiq.  prob.  Cottt.  1747  i  G.  S.  WicaiDd  p.  ii-aj,  a7-]4,  5o-5i,  110-115. 
VOL.  III.  3  F 


itv  Google 


402  THE    XOMAN    CIVIL    LAW. 

Co  Other  biUtenl  contracts,  which  transfer  the  property  or  odier 
rights.*  It  is,  indeed,  a  general  principle,  that  whoso  has  received 
as  much  again  as  he  has  given,  has  damnified  the  partjr  with 
whom  he  dealt  beyond  the  half.*  The  vendor  is  enarmiter  latus^ 
when  he  has  not  received  even  one  half  of  the  real  worth  of  his 
property,  the  purchaser,  on  giving  more  than  double  value  i'  even 
though  so  termed  arbitratsrit  have  settled  the  object  of  the 
contract,  according  to  their  view  of  the  justice  of  the  case, 
the   matter  is  open  to  be  impugned  on   Uie  ground  of  htm 


Diminution  of  the  value,  which  accrues  after  contract,  is  natu- 
rally damaging  to  the  receiver  only.*  But  if  the  Usia  was  an 
existing  feet  at  the  dme  of  the  transaction  being  completed,  the 
diminution  must  be  computed.  In  the  case  of  immoveables, 
according  to  the  local  value,  Ux  loci ;  but  in  moveables,  accortUng 
to  the  market  price  of  the  locality  in  which  the  contract  has  been 
made,  prttium  loci  cantractusfi  by  the  Roman  law,  he  who  has 
been  damnified  has  for  his  only  remedy  an  action  for  the  rescission 
of  the  bargain,'  on  proof  of  the  damage  he  has  suffered  being 
adduced,  for  which  purpose  documentary  evidence  is  avaif 
able." 

His  adversary  has,  however,  the  option  of  staving  off  the  rescis- 
sion of  the  bargain  by  subsequent  payment  of  such  sum  as  raises 
the  total  payment  to  the  true  value.* 


■  LiDterbich  I.  c.  L.  iS,  t,  (,  %  ]9-44. 
Hk  fallowing  dincDt  froni  etc  rale,  in 
reqiKt  of  lecdngi  ind  hliingi,  \ij  leuon 
of  P.  19,  »,  a3  i  A.  Fabcr  tn.  prag.  D.  8, 
E.  I  i  Hnber  pn>l.  L.  iS,  t.  5,  ^  3  j 
Tbibaut,  S.  d.  P.  R.  %  joo,  thinlu  without 
■  -  L  L.  ,8,Ns,§  ijj 
(  H.  6.  Bluer 


of  the    t 
In 


1  vol   1«,  I 
1. 1,  C.  de  T 


lout  penJDeac,  Li)*. 

•  C.  4. 44, 1. 

'%  1643,  h.  op.  A  table  Hated  In 
■tgctiiaical  fotn  it  inierted,  ihcHicg  the 
icliliTe  leson  ef  (cndor  and  puichaaer. 
Tbib.  L  c.  citint  Avenn  intetp.  L.  4, 
<•  7  i  J-  ^-  <'^  Cramer  diiqa.  de  Iki. 
enonD.  rette  wmpuL  (<qi.  t,  3,  p.  581)) 
J.  S,  T.  Gebler  de  !«.  onpt.  uln 
(fim,  ixcle  comput.  Up*.  1777  j  Henm- 
■chneider  Ua.  1.  ii.  de  enDimii  Im  corn- 
put.  Attestor.  1784-5  {  Flonocourt  Abfa. 
ant  d<r  juriit  ft  pollL  Kechenkunit, 
p.  Hi,  m.  i  Hopfhet  Com.  ^  870  ;  Bitx. 
Abh.  p.  laj.toa,  bat  othen,  u  wilt  be 
MCD,  I.  c.  b.  op.  hold  the  vendor  damni- 
fied whfR   be  bii  ^ren  non  than  i) 


E  piice.  J.  A.  Ickitidc.  de 
in  CODIT.  empt.  et  nnd.  rect* 
comput.  Heibip.  17149  Id.  de  Icdoa. 
toonn.  itoe  compat.  Ibid.  1755. 

'  Coccei  J.  C.  L  c.  <lii.  s6|  p.  iboTc, 
4458. 

•C.4,44,!- 

*L3utetb«h  I.  c.  L.  iS,  t  Ji  ^  17) 
Bcrger  xec.  jor.  L.  3,  t.  j,  %  iS.  n.  3,  n 
to  ra  tiitnni,  Tide  C.  G.  Henn  Dpnc 
t.  1,  n.   xxxij   Runde  *.  Ldbxnch^'  p. 


55; 


>,  C.  I.  e. 


;ei,  I.  C 
libcllo  a 


4 ;   A.  P.  FiUk   de  Ubcll 

juncdve  concipendo,  Htlmtt.  1744. 
Vaiying,  x.  },  17,  j,  6:  ibit  b,  bow- 
eier,  a  matter  of  controicilf,  GlucJt  L  c. 
p.  71-76. 

'Compait  Stnben,  ]  nd.  108 1  Bed. 
LaotErbach  1.  c.  L.  iS,  t.  5,  |  U  {  Wem- 
ber  lect  cimi.  cod.  %  $\  Hannaco  Dia. 
cit.  Gliick  I.  c.  17  Tol.  p.  J9'66. 

•Gloclt   I.   e.   C.  4,  44,   »i    a.   j. 
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§   2095. 

The  remedv  available  by  the  party  damnified  when  sued,  is  by  Remedy  of  the 

way  of  exctpttty  and  as  a  plaintiff,  by  means  of  the  action  appro-  ^^^^** 
priate  to  the  particular  contract.' 

These  remedies  extend  to  the  heirs  of  the  party  damnified  %*  not,  Eitcnd  ta  hdn, 

faowever,  to  third  parties,  who,  in  the  interim.  We  acquired  real  J^lS'"' 

rights  on  the  object.*  p»ra»- 


§  1096. 

If  the  rescission  be  decreed,  both  parties  must  restore  whatever  Effect  af 
they  have  received ;  it  remains,  however,  doubtful  whether  the  radMon. 
benefits  which  have  accrued  to  them  compensate,  or  operate  as 
sets  off  one  against  the  other,  or  whether  the  parties  be  bound  to 
restore  them.  This  latter  view  is  adopted  by  Thibaut,*  on  the 
ground  of  the  probable  inequality  of  that  which  may  have  been 
received.  Necessary  and  utilitarian  outlay  must  be,  naturally, 
reimbursed  to  him  who  restores,  as  in  all  cases  of  pesseisarei  b.f. 


§  2097. 

No  rescission  upon  the  ground  of  lash  tnormis  can  be  sought.  When  n- 
if  the  object  received  has  perished  without  fraud,  in  the  hands  of  •™ioa  i«  "t 
him  who  has  received  the  excess.^     On  the  other  hand,  if  he  who  '"'"'    ' 
has  gjven  an  excess  have  accidentally  l^st  that  which  he  has  re- 
ceived, he  is  always  in  a  position  to  demand  indemnity  from  the 
other  party,  who  has  been  benefited  or  inricbed  thereby.^ 

If  the  party  damnified  have  concluded  a  speculative  bar^n,  by 
which  it  was  just  as  possible  that  he  would  gain  as  much  as 
he  subsequently  lost,  he  has  no  foundation  for  an  action  for  re- 
scission.^ 


'  Voet.  I.e.  ^  4)  tautcrbich  1.  c.  |  51 
contn  H.  J.  Licniu  de  lutun  ct  in  dale 
■cl.  n<ut  ob  laoDcm  tnonnem  cooceditur, 
Goett.  1781 ;  Ball.  Abfa.  p.  100-aoj. 

*J.  C.  L.  dc  Sclmellwiti  C.  utnim 
lundi  nmed.  L.  i,  C  de  roc.  Tend, 
detur?  Jen.  17671  J.  N.  Moeckert  de 
act.  rcKiHnia  ab  la.  eaonn.  liberii  beied. 
■un  deacgAnda^  R-iatel.  1767:  contn  W. 
Kaetceer  mneil.  ei  L,  z,  C.  de  leu. 
vend,  libcrii  heredilibu  non  ofitulari, 
ljf».i764. 

'Meriui  p,  5,  Dec.   147J   Fiber,  err. 

rigm.  D.  7^  £.  16)  Iiuterbach  1.  c. 
3»i5'i  Gliiek  I.  e,  17,™!.  p.  77-79, 
log -114  J  bat  Bati  diSVn  in  toto, 
p.  iot-5,  and  Cocceii  J.  C.  B.  c.  )u.  10, 
mikct  ailNtnrf  cicept'tont. 


*  Tbibaut  1.  c.  ^  503,  dtuig  tbe  lifer- 
ent Tiewi  of  Fiber  1.  c.  Dec.  7,  E,  7{ 
Lauteriucb  I.  c.  ^  ja,  51,  53  j  VwC  I.  c. 
^  10;  Coccni  I.  c.  qu.  14. 

*  Struv.  Ex.  11  i  Th.  90. 

*  Liuterbadi  1.  c.  L.  ig,  C  5,  ^  iS, 
•q.;  H.  de  Cocc^  Dm.  cic  Th.  131 
ccntia  TouUien  de  mu  remed.  L.  1,  C  de 
reac.  Tend,  re  il'icnab  Tel  eitincB  (in 
Collect.  D.  12.) 

'C.  4,44,  8,  in  fin-i  C.  4,  33,  171 
Meditaiian  nber  TttKb.  R.  M.  4  ToL 
n.  117,  lor  the  application  of  ihii  principle 
lo  inheiiuncei  and  campromiu)  j  Laatei- 
bach  I.  c.  ^  3S  i  Le/Kr  S^icc.  S05,  M.  4  ; 
ThJbaufi  Vennche,  1  toI.  n.  1 1. 
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If  the  party  damnified  has  specificall]'  renounced  his  claim  to 
indemnity  by  anticipadon,'  in  so  &r  as  he  has  not  repeated  the 
transaction,*  or  confirmed  it  by  oath,*  he  has  no  remedy,  if  he 
luiew  that  he  parted  with  too  much,  because  gifb  can,  by  the 
Roman  taw,  as  it  now  stands,  be  n^e  tacitly ;  *  some  except 
thf  case  of  a  transaction  concluded  under  circumstance*  of 
necessity." 

Many'  are  of  opinion,"  though  not  on  sufficient  ground,  that  no 
action  hes,  where  the  sale  toolc  place  by  public  auction.^ 

The  remedy  by  rescission  fails  when  the  party  damnified  has 
renounced  his  rigbt,^  as  by  selling  that  which  he  has  received  alter 
the  l^ct  of  2  lesion  was  within  his  knowledge." 

In  like  manner,  the  rescission  will  not  lie  when  1^1  rights  have 
been  apportioned  by  judicial  interference  among  divers  panies;** 
but  care  must  be  taken  not  to  fhce  a  contract  which  has  re- 
ceived judicial  confirmation  "  upon  the  same  footing  as  a  judicial 
sentence. 

Lastly,  there  can  be  clearly  no  rescisuon  when  the  price  £^ven 
has  been  fixed  by  positive  laws.*' 


§  1098. 

pontSoo  of  the  The  operation  of  the  rescission,  in  commoo  with  the  incidents 
wmdic  effect  of  all  Other  contracts,  iiuluics  so  long  as  the  perfennance  is  not 
°"*  impossible,  even  under  utterly  dinerent  circumstances,  which, 
if  foreseen,  would  have  prevented  the  conclusion  of  the  transao 
tion  i"  and  extends,  whev  there  may  be  a  doubt,  even  to  heirs,'* 
provided  the  contrary  has  not  been  expressly  agreed  on,  or  the 
nature  of  the  transaction  itself  precludes  this  extension  i*"  as,  Itir 
instance,  wheU  particular  personal  prestations  have  been  contracted 
for.  Where  the  operation  of  the  contract  is  confined  especially 
to  the  contracting  parties,  and  is,  therefore,  a  paction  ptrsexalt^  at 


Sy«.  d.  P.  , . , , 
57  i  Fiber  1.  c  c  6 ;  qontta  My^ngei 
Cent.  5,  abt.  591  H.  de  Cocceii  1.  c 
Th.  II. 

■LiuKTluch  I.  c.  i  1%. 

'  Coccell  1.  c.  Tb.  10  ;  contni  Lauter- 
bach  I.  c  ^  58. 

'C4,*+.  iij  C.4,  49, 9)  P.  18,1, 
J7,  ^»|  Vinn.  Qoait.  ScL.  L.  i,  c.  joj 
Cliiclcl.c.  17  vol.  p.  84,  8s,  101-103. 

*  Lanterbach,  %  19. 

*  Coccdi  J.  C.  I.  c  qu,  15,  but  Hnn- 
mel  Rhapt.  Oht.  58,  6,  goo  furttaer. 

'  Puf.  I.  1,  ola.  73 )   Kocbjr  Mediut. 
I  ml.  n.  If)  Gliiclcl.  c.  p.  S7-IO0. 
«C.t,j,»9. 

*  Coccoi  1.  t.  qu.  ),  n.  v.  puU,  wiin 
inaajr  othcn,  tUi  priaciplt  poiiiivcly. 


'•P.  ID,  I,  i6i  P.  41,  I,  .7;  C.  J, 

lS,  3  i  contn  Cocceii,  L.  10,  t.  >,  qa.  6  g 
Uo&cker,  t.  3,  I  ]o;8. 

"  J.  G.  SchauDbuig  de  eqnilatt  tt 
un  pnct.  L.  3,  C  dc  n»c  nod.  Vmk. 
171;,  ^  iS  ;  StmbcD,  J  toL  137,  Bed. 

"  C.  L.  Crtll.  de  pretio  le^.  Viteak. 
1756. 

"  H.  de  Cocceij  de  daunda  lebot  be 
Mantibua  fkf.  *d  V.  1699,  c  6 )  Webtr 
*.  d.  Dit.  Verb.  ^  90  |  conen  Lcjkt  Sj|l 
40,  M.  4 1  and  to  KUM  tOcat,  MiiUcT  U 
Levier  obt.  154- 

''P.  ..  14.  7,  M(  C  1,31.  Iji 
Schweppe  Kom.  Prior  R.  I  toL  p.  sto-i. 

'*  Harprecbt  de  elect,  penon.  tr*- '•'- 
Tub.  1715;  Ltjtti  Sp.  ^t. 
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in  ftrsmtm,  this  i«  at  clotf  »s  that  ic  h»  a  greater  extension  when 
it  a&cts  others,  such  aa  sureties  and  heirs,  as  is  the  case  in  a 
poctum  realt  or  \n  rem.^ 

§  2099. 

Having  learned  by  what  means,  and  when,  a  transaction  may  be  £nc 
rescinded,  it  is  necessary  to  become  acquainted  with  the  means  ^ 
whereby  the  rescission  is  carried  into  effecE.  Now,  the  auclor, 
who  transierred  a  nght  in  his  own  name'  to  another,  by  means  of 
a  transaction  purely  invalid,*  is  bound  to  answer,  that  the  trans- 
feree should  not  be  deprived  of  that  which  has  passed  to  him  by 
process  of  law,  for  any  cause  existing  before  the  transfer  toolc 
place,*  which  deprivation  is  termed  eviction,^  although  he  is 
naturally  not  answerable  without  a  special  convention  to  tbat  effect, 
should  die  fight  be  lost  by  the  illegal  act  of  a  public  or  private 
person,^  or  by  the  sole  carelessness  of  the  receiver.' 


§  2100. 

This  duty  of  surrendering  the  right  wliich  has  been  transferred  To  whom  eri 
thUgaiio ad  nUt'iBatm  praitaadaoi/by  no  means  api^s  exclusively  •"'*"  »ppii«». 
to  transactions  in  which  the  proper^  in  an  object  is  made  over, 
but  also  in  those  in  which  other  real  (»  personal  rights  are  con- 
cerned." Notwithstanding  the  term  tvietiotum  fraitare^  sufFer 
eviciioa,  is  not  invariably  in  use,  the  eSect  is  the  same.  On  the 
delivery  of  the  subject  matter  of  the  contract,  but  not  subse- 
quently, the  auetor  can  be  called  upon  to  give  a  simple  verbal  pro^ 
mise,  though  nothing  more,  of  caution  or  bail  in  eviction,  for 
double  value,  when  the  subject  matter  of  the  contract  is  of  consi- 
derable value.  B 

The  peculiar  nature  of  each  individual  business  transaction  de- 
termines that  which  the  auctar  is  bound  to  suffer  in  eviction. 

Thus,  on  the  transfer  of  a  univtrsUat  juris,  the  auetor  is 
bound,  even  in  doubtfiil  cases,  to  suffer  eviction  of  the  whole,  but 

■  P.    1,    14,    7,  ^   8  i  Id.  »5,  ^  I  i  (k  evicc.  Lipi.  174S ;  Wo^hal.  t.  KaiL 

I.  Sdieffcr.  dc    pa^ta  reati   ct  pensiali,  elu^  18^365  )  J.  Hauptmunibeiser  iiber 

(XoB.  iGgi.  die  CcwiUuleiitBBg   lUEfa    iaa   GciA  im 

*  P.  ^\,  3,  JO  i  Id.  66,  %  ult.  gUD.  R.  Wien,    iSoi-g,  %  i6jo,  h.  of.  { 

* Lautcrinch  Coll.  L.»i,  t.1,4).  A.    do  Guinunn,  C.  id  TlL   de  Erict. 

*P.  11,  1,  5Ct  11,  pr.  Gener.  1676)  Tbib.  Sjit.  ^  4S1. 

'Diurenniu  ad  T.  C.    dc  etkc  (op.  ■  P.  li,  a,  11,  pt.j  Id.  Ji,  pr.j  14.(4, 

p.  ia)s)i  H.  DoDcIliu  id  Tit.  dt  nict.  pr. ;  Id.  70. 

(oper.  prior,  p.  ai«)j  Burgundui  de  eric-  '"       "    * 
don,  I.  F.  CtOlBE  id  Tit.  C.  de  evict. 
(Ueeimun  Th.  1. 1)  {  G.  Engdhncht  de 

wist.   Helmit.   1676)   C.   F.  W.eehtler  ij,  7,  31)  Lynlter,  I.  c.  ^  i j. 

(Kint.  dug.  ad  Tit.  D.  de  t*ict.  Dread.  >  P.  11, i, x,  4, pr. ;  n,f.%  i;  Id. 

1680  (op.  n.  i)  i   N.  C.  dc  Lynlcer   de  56,  pr. ;  Wctiphal,  ^  igj,  197. 


T  Id.  »s,  ft  19,  ^  I ;  Id.  55,  pr.  et  36, 

Si;  li.i-i,S'i  et66,pr.i  C.  g,  4s,  17. 

'C.  g,  4S.  4,  I9i  P.  19,  »,  s.pr.i 


t.  Jen.  1699 )  F.  W.  Romanui  progr. 
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not  of  the  component  parts  thereof  severally,*  because  it  is  loc^cej 
upon,  ideally,  as  an  indrety  t  whereas  he  is  liable  for  the  several 
items  in  the  transfer  of  an  univtrshas  factiy  though  this  be  even 
per  aversianem ;  *  unless,  indeed,  the  universttai  faeti  have  been 
treated  as  an  intirety  in  the  contract.'  In  cases  of  cmtprrnnitiumj 
on  the  other  hand,  surrender  in  eviction  can  be  demanded  only  on 
the  ground  that  the  object  now  sought  to  be  evicted  was  given 
with  the  view  of  thereby  acquiring  the  thing  so  claimed,  and  not 
really  for  the  purpose  of  eviction,* 

Where  one  has  sold,  in  a  legal  way,  in  the  name  of  another,  as, 
for  instance,  as  a  privileged  pawnor,  or  as  cridltor  in  concursu,^  he 
is  not  liable,  according  to  the  nature  of  the  transaction,  because  be 
only  represented  another. 

§   2I0I. 

The  auctor  Can  be  sued  in  eviction,  according  to  the  nature  of 
the  transaction;  when  an  intire  right  is  transferred,  then  for 
'  the  whole;  but  when  the  property  in  a  part  only  is  disputed, 
his  liability  is  restricted  to  such  part."  Most  important  in  this 
respect  is  the  case  in  which  real  rights  attach  upon  the  object. 
The  auctor  is  then  bound  in  indemnity,  in  this  behalf,  pro- 
vided there  be  no  convention  to  the  contraiy,^  save,  when  the 
real  burthens  are  of  such  a  nature  as  to  be  considered  as  naturally 
pertinent  to  the  object,  as  real  services,  and  ordinary  public  taxes 
— for  on  account  of  such,  the  auctor  is  only  liable,  if  he  have 
promised  utter  freedom  from  all  burthens  whatsoever,  or  have 
represented  theni  to  be  less  than  the  truth,  because  the  pur- 
cluser  must  be  bound  judicially  to  presume  the  existence  of  such ; 
or  where  the  vendor  have  designedly  left  the  receiver  under  the 
ialse  impression  of  no  such  burthen  existing.^ 

Thi^uts  diifcrs  from  those  who  insist  that  the  receiver  can  make 
his  claim  upon  the  simple  and  unexplained  circumstance  of  real 
services  existing,  which  remained  unknown  to  him."*    But  this  is 

■  C.  8,  45,  I  i  P.  II,  1,  j.  *  Contn  Gmelin  it  jur.  pig.  et  byp. 

*  P.   41,   3,  13,  ^  I  j  F.  II,  I,  33  i  <fmi  deb.  in  n  iia  nga  prop.  conn.  %  SI. 

Boehmcr  jmi  D.  L.  »i,t.i.^7;  Wat-  'P.  II,  «,  I,  45,  47,  S3.  pr.6*,§  3- 

pb>l.  f)  3x6  ;  F.  zi,  I,  36,  idala  to  the  'P.  ai,  2,  34,  ^  1 }  Id.  39,  ^  51  Id. 

acdo  ex  idpuUtu,  coacn  Franike  carnm.  46,  pr.  et  49  ;  C.  8,  45, 15. 

L.    II,  t,  2,  n.   151-171  i  Ljnkci  L   c.  *  P.  l3,  I,  59  ;  P.  19,  I.  il,  %  I  ;  U. 

St»i  ^1644,  h.  op.  41}  Id.   I.  ^  I  et  39i   C.  4,  49,   9( 

•C.  1,  6,  3Ji  Voet.  C.  L  ij.t.  a,  P.  ii.i.tg.^s;  Id.  75. 

%  10 }  Liuteiluch  Coll.  L.  18,  t.  3,  ^  IJi  *Sy«.  d.  P.  R.  %  485. 

Gliick  l.i.to  Tol.  p.  186-190;  ArcluT.  "  Wewphiil.  ^  »34-6  i  Coceeu  J.  C.  L. 

f.   C.   P.   I  Tol.  1    Hft.  D.    loj    contn  19,  t.  I,  qu.6-9  ;  L^erl.c.^  8  g  Lauttf 

Medilat  on    Che    teveni    legil   opinioru,  bach    Coll.    L.    19,    C.    i,  ^    15  j    putl;r 

n>L  5,  n.  180;    Conner  ArchiF.  1  >al.  Schiiinui    Handb.    i    vol.    p.    114.11S, 

a  K.  D.  la.  opecblly  oo  the  ground  of  P.  19,  i,  39; 

*C.   8,   46,  ati.  ctict.  pig.  nan  deb.  P.  11,  1,  6ij  P.  al,  1,  69,  ^  5;  Nea- 

P.  19,  I,  II,  ^  i6i  II,  3,  I,  %  3i  H.  ihetel  k  Zimmein  Untcn.  I  n>l.  p.  316- 

Hildebnnd  di  tiic.  [Ug.  tun  conit.  quim  133. 
conititucndi  jirnt.  Abhd.  17041  Memb.  i. 
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obviously  erroneous,  since  the  presumption  would  rather  be  in 
favor  of  the  probability  of  the  existence  of  such,  and  maldng  the 
inquiry  is  no   more   than  the  ordinary  caution   usual   in   such 


§  2102. 

If  the  receiver  get  more  on  the  one  part  than  he  expected,  this  Set  off  ia 
is  allowed  to  be  set  off,  pro  rata^  against  the  damage  caused  by  the  «™'™'' 
eviction,  alwajrs  under  the  supposition  that  the  auctor  act  in  good 
feith.'  • 

He  who  is  not  obliged  to  iaStx  eviction  by  the  nature  of  the  Obiigatioa 
transaction,  may  be  so  exceptionally,  if  he  fraudulently  transfer  ""ff"'"":' 
that  which  he  knows  to  belong  to  another,*  or  accepts  the  con- 
tract of  caution,'  which  contract  comes  into  operation  when  the 
auctor  is  obligated  by  the  nature  of  the  transaction ;  as  when  a 
certain  penalty,  which  is  usually  for  double  value,  is  set  upon  the 
contingency  of  the  eviction,  the  disadvantage  of  tliis  is,  that  where 
any  doubt  exists,  it  gives  a  mere  right  of  action  where  the  intirety, 
but  not  when  a  portion  only,  is  evicted,  limited,  moreover,  to  the 
object  actually  acquired  by  the  auctor,  and  regulated  acconling  to 
I  the  time  of  the  sale.* 


%  3103. 

After  eviction  suffered,  on  action  brought  by  reason  of  the  Lubiiidaortha 
nature  of  the  transaction,  the  return  of  the  object  received  can  ^J""-       , 
be  first  claimed.^  The  auctor,  on  his  part,  is  not  obliged  to  return  ^^^^  "  **"' 
it  in  full,  provided  he  be  in  a  position  to  prove,  that  at  the  period 
of  the  eviction,  its  value  was  less.'  ■ 

On  the  other  hand,  the  increased  value  of  the  object,  if  not 
exorbitant,'  is  brought  Into  account,  and  the  whole  interest  is  de- 
manded of  him,*  even  though  he  have  been  already  sued  to  judg- 
ment, on  the  caution  or  security  promised  in  case  of  an  eviction, 
and  still  more  be  claimable  under  the  denomination  of  an  interest.c 


T.   tg,  I,  13,  %   I4j  Id.  4i{  Wett-  *U.  45,  pr.j  P.  %t,  %,  64.  pr.^  t  *t 

phil.  ^  aio-156.  M,  f  nit.;  Id.yo;  Voet.  cod.  ^  a6. 

■P.  19,  I,  II,  4  16;  U.  St,  %n  P.  *P.  19,  I,  43,  iof.;  P.  II,  1,  13,  15, 

31,  I,  61.  16;  CillcC.  dc  evict,  in  Mtermann.  Tba. 

'  P.  II,  1,  56,  pr.  i  Id.  74,  pr. ;  J.  M.  t.  1,   p.   313 ;  TaijiDg,  Schamia  Handb. 

Boehmei  dc  nia  et  com.  pacti  ie   pmt.  1  vol.  p.  139,  Kj. 

e*ict.  Hal.  1736  (EKrc.l^4)j  HeUfeM  dt  •  P.  it,  1,  S.  70  j  C.  8,41.9;  ^- *$■ 

pictiicTlct.cauoiDitii(op.p.li3).  I,  43.4S..  M)  P- 19.  »•  7.  8,  i^-Sii 

*  F.  SI,  *,  41,  43,  j6,  %  a  g  compare  fiber  coaject.  L.  1,  c  5 ;  Cliick  Putd. 
with  quid.  S,  64,  n.  {  I,  a,  cl  P.  30,  i,  10  toL  p.  330-67  {  cootn  G.  L.  Boehnet 
Sa,  ^  4i  Cdwt  I>Hp.  L.  a,  c.  ag(Heet-  de  obi.  loc.ob  uiuin  impedit  (elect,  t.  i, 
nunaTb.  t.  4,  p.  640])  Aithiv.  f.  C.  P.  n.  to)  c.  i,  ^  i6|  Wehrn.  deitr.  expUc. 
7  (o1.  p.  aia.  puDC.  damai,  etc.  i  J4. 

*  P.  19,  I,  13, «  9.  •P..t,a.3T.M. 


itv  Google 


4C^  THB   aOMAN  CIVIL  LAW. 

Thii  interett  includes  the  oosts  of  the  s>it  in  arktion,'  all  oiid>7E 
which  could  not  be  recovered  by  the  evictor  i  and  aU  dssuges 
positive  or  negative.  Although  the  auctor  recover  the  ob}act 
evicted  again,  he  cannot  protect  himself,  by  iu  return,*  from  the 
payment  of  the  id  quod  interest. 

§  2104. 

Order  to  be  ob-  Where  an  object  is  transferred  successirely  from  one  Cs  an- 
Krred  is  tolng  other,  hc  from  whom  it  is  sought  to  be  evicted  has  recourse 
raetoi  In  «Tie-  agjjjjst  jjis  immediate  predecessor  in  possession  only,  unless  he 

shall  have  obtained  from  him  a  cession  of  his  right  of  actioo.' 
Where  tatnj  Many  auctoTS  are  liable  prt  rata  only,  where  no  correal  obl^a* 

•^^"  "wt        tion  which  is  such  accordii^  to  the  general  rules  of  surfi  crfil^k- 

tions,  exists.* 
Tmt  of  bring'  Eviction  cannot  be  claimed  by  the  nature  of  the  transaccon  be- 
ing ericdon.  fore  the  receiver  has  been  intirely  beaten  in  a  petitory  suit,*  and 
put  out  of  the  possession  of  the  object,  as  a  dcfendent,'  to  which 
the  expiry  of  an  inevit^e  eviction  is  equivalent.'  If  the  vactxx 
be  guil^  of  fraud,  he  can  be  sued  forthwith  ;*  and,  in  like  manno', 
when  the  transfer  of  the  dominion  is  of  the  essence  of  the  trans- 
action, as  in  the  case  of  permutation.!'  The  threat  of  evictioa 
rives  the  mere  right  of  suspending  the  counter  performance  until 
bail  in  eviction  has  been  given,*"  which  need  not  extend  uncon- 
ditionally to  every  subsequent  eviction.*'  It  is,  neverthdess, 
generally  admitted,  that  when  the  necessi^  for  eviction  is  at  once 
clear,  from  the  mode  in  which  the  auctor  proposes  to  perform  the 
contract,  the  other  party  to  the  contract  is  at  liberty  at  once  to 
retire  from  the  transaction." 

%  1105. 

Tbe  Mctor,  uid  Neither  the  auctor  himself,  nor  those  who  have  unEnr  of  person 
JriXh^''^  with  him,  can  evia  [  just  as  litde  those  who  ,have  given  bail  in 
BDtraquiK^c-  eviction,  save  some  special  convention  exist  in  that  behalf.  They 
tioo. 

■  Voet  I.  C.  ^  15  }  MulUr  id  Lejieiobi.      \  15  ;  Voet.  %   t.     A*  Co  bnnheni  da- 

S^t.  Attoexceptioiu,  Lynker  1,  c.  ^  31;  covered,  C.  1,45,  %,$  \  Weitplul.  ^157. 
liiller  <h1  Lrrwr  ote.  47S.  '  P.  11,  >,  ig,  pr. 

I,  30,  4  I  ;  Wci^itua.  i  154. 


[iiller  <h1  Lmtr  ote.  47S.  '  '  'P.  11,  >,  ig|  pr.' 

■  Id.  67 1  Voet.  f  19.  ■  P.  ig,  i,  30,  f  i  ;  Wcfqihal.  i  I54. 


.   l,19,^«i  H.6»,*.i  C.S.  46,  ),  69,  7».  4  S- 

45,  >|  C.  P.  G.  Menerilc  jur.  vine,  quo  "  P.  if    '      ■ 

pluna  luctom  teneaotur,  Goett.  1768.  Cramer  o 

•  Being  beiltn  in  *  foaatorf  nit  givet  (  j8  j  Cupcor.  P.  »,  e.  34,  ief.  jl  ; 

amply  a  right  Co  ne  for  deliveiy,  Lynkef  Ljrnlter  I.  C.  §  37 )  A.  MjlhH  etictio  im- 

I.  c  i  17,  a.  {.;  Liotcrbich  Coll.  L.  II,  mineni    occmIsu,  C.    t,   45.  14,  Upk 

1. 1,^17;  CoDtn,WBtpbil.^l4l|'™'>d*  1*91- 

iag  hii  tinv  on  P.  19,  i,  35.  •>  LwiMrbieb  L  c.  ^  t. 

*P.  *i,  1,   57,   pr.)   C.  S,  45,   3)  "HBt.   d*   coiiTew.   deal.  ifUuiMkt, 

3  i  U.  J4,  *  ".  «t  I"  "It-  *  >*  iff-  »■  ',  '■  j) 
ID  erktion  t  lijtikiT  I.  c . 
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can  be  met  by  the  acquirer  and  his  successors,  in  the  case  at  pre- 
sent more  particularly  under  consideration,  by  the  ixctptio  rei 
vtndita  et  tradita^^  and  compelled  to  transfer  that  which  may  have 
illegaUy  come  into  their  hands.'  The  possessor,  however,  does 
not  require  to  make  use  of  this  pica ;  he  may  deliver  up  the  object, 
and  then  claim  eviction.' 


%  2106. 

In  order  that  the  right  of  eviction  may  not  be  lost,  the  acquirer  Effect  of  ihe 
of  the  impugned  right  must  call  upon  his  auctor,  or  auctores,  if  ^^*  Jenunciicii; 
there  be  many  such,  to  assist  him  in  his  quality  of  plaintifF  or  de- 
fendcnt,*  although  he  has  no  means  of  compelling  the  auctor  to 
thus  aid  him.*    To  call  upon  the  bail  is  unnecessary." 

The  application  for  this  aid  is  termed  litis  denunciation  of  the 
nature  whereof  more  particular  notice  will  be  found  under  the 
head  of  process.  It  is  sufEcient  here  to  observe  that  the  omission 
of  it  involves  no  risque  in  the  following  cases  : — 

Where  the  auctor  cannot  be  found  :"  Where  he  himself  throws  in  omusion 
impediments  in  the  way  of  notice  being  served  upon  him  in  this  i?™'"*!  no 
behalf :  9  Where  the  auctor  has  forfeited  his  right  to  further  the  de-  J^' '" '''"" 
nunciation,  although,  in  such  case,  it  is  always  competent  to  him  to 
accede  thereto  of  his  own  motion  t  •"  Where  the  better  right  of  the 
evictor  is  patent,  and  beyond  all  manner  of  doubt  ;'^  and  lastly, 
Where  the  matter  is  settled  without  suit,  by  the  receiver  of  the 
property  not  then  his  own,  subsequently  acquiring  it  from  the  true 
owner." 

This  right  of  demanding  eviction  is  extinguished  of  itself  in  the  Eiceptiaai. 
following  cases : — 

When  the  acquirer  of  the  right  of  eviction  has  made  some  of 
the  above  mendoned  omissions :  When  he  has  divested  himself  of 
this  right  by  convention,  in  which  case  be  is  not  even  in  a  position 
to  demand  back  thabwhich  was  given  him  as  an  equivalent,  pro- 


c.?4;;J;;ifiVi'^'i!'- 

P-  J+9-JS4.  »  ™l-  P'  43'>-«S  ;  Muhlen- 

Drocn   eivil    proc,  p.    iqj,  would   raite  ■ 

doubt  the»OQ. 

Tcod.  ct  tnd.  Bcnil.  18141  bat  he  ii  ob- 

"P.  11,  1,  6j,  4   u    C.  B,  45,  7i 

Dannc  ira  Anbi*.  f  C.  P.  10  >al.  3  Hft. 

Mfi. 

S»Tigny  ZeiCKh.  g  tot.  .  Hft.  p.  35.46. 
■P.«,j,xf  P.  fi,  .,7ii^.44,4. 

•P.,.,',,S'^^6- 

♦.  U*- 

Md.ji,Mi"-s6,U- 

•P.*l,  1,  17,  ig. 

"  Id.  6j,  pr.  de  mdole  et  tStzO,  picQ 

*C.8,4S,7.  8,9i  J-fi-Sttykdelit. 

quo  lit.  den.  nimittitur. 

"  P.  11, 1,  S3,%  l;  F.ig,  1,  II,  ^  I9i 

de  lit  den.  nictota  ejimgue  uiu  et  ipplial. 

Weber  Be^tt.  iu  Lr  'tehre  t.  d.  Kllgen 

I  Hft.  n.  s  i  Ko«hy  Medit.(.  1  p.  d.  1. 
"P.  11, 1,41;  P.  19,  I,  i9i  Lynket 

litdo..  Coett.,784. 

•  C.  4,  48, 1 :  GntndiDi  Nichf.  i  nl. 

I.C.%.=,.I. 

VOt.   III. 
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vided  such  return  was  not  specialljr  agreed  SoTy  or  the  auctor  has 
acted  fraudulently.^ 

This  case  arises  when  he  has  wittingly  permitted  the  object  of 
another  to  be  transferred  to  him  under  the  special  a^eement  that 
the  right  of  evicDon  shall  be  rescrred  to  him  j '  a  simple  tacit 
renunciation  of  the  right  on  bail  will  not  answer  the  purpose: 
where  he  has  acquired  a  thing  which  be  knew  was  the  subject 
of  dispute  i'  and  lastly,  where  the  receiver  is  the  successor  of  his 
auctor,  or  r  CI 


i  2107. 

The  leeafia  cenductia  is  a  consensual  contract,  vhich  pndnces 
two  direct  actions,  the  lacati^  ia  favor  of  the  letter,  and  the 
conduetiy  tn  favor  of  the  hirer ;  the  nature  of  the  contract  itself 
has  already  been  explained,^  and  SQine  mention  made  of  the 
actions  peculiar  to  it.^ 

It  is  quoad  the  remedy  contractus  cimunsmUs  tt  hma  fiM  dt 
ret  usu  v*l  aperis  pro  certa  mircidt  praitandis.'' 

The  letter  is  under  the  oblij^on  of  delivering  the  object 
promis«l,  or,  if  necessaiy,  another  equally  good,  mm  muubus 
pertinentus^  and  due  performance  of  services.^  He  must  allow 
his  hirer,  or  Ucatory  to  substitute  another  in  bis  place,  by  sui 
hcatio,  or  sub-letting,  provided  this  be  not  productive  of  injury 
to  him,  or  there  be  some  compact  to  the  contrary}  nothing 
beyond  personal  relations,  however,  accrue  between  me  first  and 
under  hirer,'"  sub-conductor.  The  under- letting,  therefore,  can 
only  be  dissented  from,  when  the  sub-hirer  has  contracted  for 
something,  which  may  prove  dangerous  to  the  object,  or  that  he 
shall  pay  no  hire."  In  the  case  of  services,  particular  regard  must 
also  be  had  to  the  manual  dexterity  and  competency  of  the  pacty" 
in  his  craft  to  whom  the  matter  is  so  suhrleL 

The  letter  is  bound  to  keep  the  object  m  a  servkeabk  sctfe;" 


J.  H.  Bochmer  rin^c^  jnrid.  pacd  it  aon 
pnnt.eTicc.IiaL  i7i5(E«re.  1.4)}  G.  L. 
Boehmer  repK.  Tindic.  pacd  d*  ma  pniK. 
nkt.  HaL  1717  }  a  w^  «  iB  thePntice 
to  J.  H,  Bochmer  Bur.  id  P,  t  ivj 
Wdtphil.  Ij  336-340)  Gliick  Pind.  to 
*ol.  p.  >95-]30.  Id  inochv  point  of 
Tiew,  A.  Filler  ntJoooli  id.  L.  11,  %  it, 
dt.;  F.  Alef.  viriCM  oonumui.  (^anioa. 
dial  pKtuai  da  nm  pnob  evict.  Heidelb. 
1737 1  1-  1*.  Richter  de  pKtu  erkb  nan 
I>nMui9n  inudH,  Ljpa.  1736 1  J.  F.  Mil- 
iar nitcnu  nndic.  com.  opin.  dm  pact,  de 
noR  pmt.  aTJcc.  Kddelb,  1760. 

't'.+4,'. , 

]S,  7J  Facbind  conOoTc 


>Stniben,lTal.  loj  Bed.  L.  G.  Madilm 
Diba.  quenthwiujur.  oliaemt.  a.  1. 
•P.ii,  »,40,4I.  pT.4«. 
'  166S,  h.  op. 

*  167S,  h.  op. 
THdne«.E.J.P.I5,.,H»7-        , 

•  P.  19,  »,  3,  9,  pf.  I  W.  19.  1  »  i  "• 
14,  4  4  i  Id.  i>,  ^  t  i  H,  60,  pr. 
^P.ij,4.»,4  7- 

'"P.  JO,  "7.  TJ.W*- 

"  C.  4,  6;,  6;  C.  B.  AndeiKB  de  fn- 
qirad  coinpetit  ptimo  locitcri  in  fib  can- 
dxt  Goett.  1777)  Miiller  id  Lc/ttrOiK. 

■*  IkmniBtfaam  »i  CocuU,  b.  19,  ^  s,. 
qa.9. 

■^P.i9,.,S*,4». 
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to  bcv  all  mdkaiy  real  buttlMiis  wtitch  do  not  attach  upon  the 
fmits  i>  to  tttahQrm  all  utilitarian  and  needfiil  expenses,  and  . 
those  incurred  ^vith  hit  consent,*  and  to  bear  those  which  must 
be  incurred,  in  order  that  the  hirer  may  be  able  to  give  the 
services  which  he  has  bargained  to  perform.*  Lastlv,  ne  must 
allow  the  hirer  permission,  in  case  of  tenencies,  if  tnere  be  no 
ground  for  withholding  it,  to  fteely  quit.  If  he  throw  opposition 
loto  the  way  of  this,  the  tenent,  and  all  who  lodge  gratuitously, 
have  their  interdicUim  ii  jmgrando  j  not,  however,  the  &rmer.* 


%  2108. 

The  atti$  ktati  it  Competent  to  the  heater;  or  if  many  have  Honct the  wdo 
let  die  cA|ject,  such  as  correi,  to  each,  in  solidumf  and  their  heirs,  '°"'** 
agmnst  the  amductcr,  or  many,  be  they  correi  or  not,  who  are 
in  the  position  of  ainductorts,  each  in  tolidum^  and  their  beirs,/»r 
the  payment  of  die  price  stipulated  to  be  paid  at  a  certain  time, 
widi  interest  on  such  turn  during  the  dday,  and  fir  restitution 
of  the  oHect  at  the  termination  of  the  contract,  with  dami^es 
accroii^  from  iraud,  gross  and  ordinary  negligence.' 

$  1109. 

The  hirer  is  bound  to  use  the  object  fiilrly  j^  without  an?  ObUgujwuof 
obligation,  howercr,  to  be  answerable  for  accident,^  except,  indeecl,  »•«  ^"^  «So 
the  agreement  be  to  the  effect,  that  the  property  in  the  object  ""  "'"■ 
shall  oe  transferred  to  the  hirer,  in  consideration  of  his  obligation 
of  restoring  a  certain  quantity  or  thing.'"     In  cases  of  doubt,  this 
peculiar  mode  of  transfer,  is  present ;  When  things  are  let  at  a 
taxed  amount " — When  the  dominion  in  a  thing  is  transferred  to 
the  hirer  by  the  ordinary  operation  of  law,  which  occurs  where 
there  is  a  contract  for  the  worlcing  of  fungible  materials,'*   or 
when  that  species  of  commixtion  vmich  involves  the  dominion  is 
contracted  for" — 


SJ  t  LnEnbich   Coll.  L.   t),  t.  1,^  99,  *  P.  I9,  1, 47  j  C.  4,  6 J,  1%. 

IM  i  Put  t  4,  Ob*.  107  i  C.  M.  Weber  '  J.  167I,  b.  op. 

itber  de   Rcrvddon   dn   KiiepcUdea,  *  P.  19,1,  35,  ^  3. 

Won.  I79g,^6>,  >i.|  I.  A.  Htm,  ilbcf  '  P.  19, 1,  ii.fr.t  Id.  jO,  (  4. 

Enm  and  VenbcilaO|  der  KriegKbiLdea  "  Id.  j.    Thi>  a  die  contnctDt  totia  1 

Nanb.  itoi )  K.  H.  Hitifeld  Piiifiini  tbe  totC  applln  to  Icttisg  the  pMduce  quiu 

drr  GmuUitH  wclche  iiber  Periiqiudan  apart  ftom  the  Uw. 

dcr   Kriecdotcn  buha   Tiad   lufgertellt  "  The  reuons  are  to  be  found,  TUb. 

warden,   Frft.  tm    igoi  (    GlKck   find.  SjM.  d.  F.  R.  ^  340,  n.  C  &c. ;  P.  19,  i, 

17  toL  p.  39l>4ii.  54,  %  ».     For  the  t^lnioiu  of  othen  u  to 

'  P.  19,  1,  19,  S  4(  Id.  55,  t  1 1  Id-  aplcuttunl  inientonei,  tide  Hijpftler  com. 

61,  pt.  %  Sgg,  DOt  *  * 

'Id.*o,%g.  "P.  19,  »,  j6. 

'  P.  43,  3»,  1,^1,1,  3  i  FabCT  error.  "  Thib.  I.  c.  %  745 ;   P.   (9,  s,  Jl  ; 

pnfDi.D.si,  E.3,D.tici,E.  3.  Bynkerthock  Obi.  L.  i,c.  47. 
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When  the  hirer  of  a  job  has  coatracted  for  its  completion  on 
approval,  until  such  approval  has  been  gjven,  the  contract  is  held 
not  complete,  although  the  work  contracted  for  may  have  been 
damaged  or  destroyed  by  circumstances ;  *  but  if  aiiy  accident 
happen  to  the  hirer  or  letter  personally,  the  general  principles' 
adopted  in  such  cases  apply  also  here. 

The  hirer  must  pay  the  price  for  which  he  contracted  at  the 
proper  time,  that  ts  usually  at  the  termination  of  the  use  of  the 
object,  or  after  the  performance  of  the  services.* 


§    1110. 

Exceptions  arise  where  the  object  of  the  convention  is  not 
so  handed  to  him  in  whole,  or  in  such  part  as  to  enable  him  to 
perform  his  contract  :* — when  the  hirer  is  not  otherwise  benefited 
by  the  hire,  and  the  letter  draws  his  hire  from  another,  or  could 
have  done  so :  '^ — when  the  non-gathered  fruits^  of  an  object 
^med  out  have  been  destroyed  by  extraordinary  exterior  circumr- 
stances,^  such  as  inimdation,  bad  crops,  or  war,  and  the  farmer 
has  not  undertaken  the  risque.^  In  such  cases,  if  the  damage  be 
extraordinary  and  considerable,  the  farmer  may  demand  an  adequate 
diminution  in  the  rent,°  notwithstanding  that  he  has  not  been 
ultra  dimidium  laius i^"  but  in  such  case,  the  advantages  accruing 
from  such  untoward  event  must  not  excede  the  damage  which  has 
happened  during  the  time  for  which  object  the  contract  was 
generally  concluded,"  nor  have  relation  merely  to  the  cost  of 
cultivation. ''  A  mother  cannot  be  compelled  to  pay  an  advanced 
fare  for  a  child  bom  on  the  journey." 

Lastly,  the  hirer  is  under  the  obligation  to  deliver  up  the  object 
at  the  proper  time,'*  and  he  is  as  litde  Co  be  excused  dierefrom  by 
the  plea  that  the  property  is  in  a  third  person,)^  as  on  that,  that  it 

'  Id-  3^1  37i  Jl.  ^  I ;  Id-  59  ft  £a  J  imped,  m  locac  Dnm.  op.  i,  ^  ao  (Elect. 

Watphal.  ^  914  i    Goteiding  alte   nad  t.  i);   G.  F.  AJbiccht  dc  rem.  raeiccd. 

neuc  IiTtliimaci,  p.  107-114.     Putkuhr  ob  Moilit,  indulg.  GoetC  1779. 

'"  -^    "  "   -  "■  -  -^7,M.  is,4a-6(" 


6j,  1%,  iS. 


rviiioni  ippljr  to  public  woiki,  C.  8, 11,  *  P.  191  >i  ■}■  ^  7)  U. 

_  Gliick  1.  c.  17  vol.  p.  +31^53.  »S.  1,6  ;  "■  li.  14 1  C.  4 

'  Thib.  I,  c.  ^  478.  •Tbib.l.  t.^479. 

>  P,  19,  a,  14,  ^  a,  1 ;  Id.  *o,  ^  J.  *  P.  tj,  a,  s{,  ^  6  j  Wotl  de  aaum. 

'P.  19,  a,  ij,  ^  7:  Id.  15,^  1;  Id.  nwmd.  c   S,  a.   i-jj   Sirubea  de  ju. 

i5,%aj  Id.»7,%«;  Id.3J.  34.3S'  rilUconun.  e. 4, %  5;  Vort.  L.  19,  t.  *, 

*  Id.  19,  f  9,  ^all.;  Id.  J>  iiV.  %*St  EntmiBghtnt  ad  Cocieu,  L.  191 1.  *• 

*  Id,  15,  &  I ;  CvpwT.  P.  a,  c.  37,  qo.  14. 

Def.    loj     BniDiimunn    ad    L,   15   dt.  '°  Conlia  METiiH,  P.  9,  D«c  1 16. 

n.  6-9  i  LiDtRbicb  Colt.  L.   19,  t.  1,  '■  P.   19,  3,  ij,  %  4)  Olocfc  I.  c.  tj 

§l9;S«hwcppc  Mag.   i  ToL  i  it.  p.  51-  Tot.  ^  470-74, 

to)    but  gome  utcnd   the  tern,  Bergei  "P.  19,  1,15,  67)  WctfpbiL  ^  976. 

Mcon.   L,    3,    t.  5j  ^  13,  n.  s ;  MeriM  "  P.  19, 1,  19,  4  7, 

KKil.  UDg.  qunt.  in  cam.  prop,  cl  pen-  "  C.  4,  65,  34. 

■ionir.  c.  I.  a.  191-330 ;  Leyier  med.  in  "  P.  i],  6,  irg.  15)  Cocciii  ad  id.  Tit. 

nippl.   I.   tt,  ip.   ai7j    Struben,   i  vol.  qu.  1,  t. 

95  Bed.  1  G.  L.'Bochmtt  dt  obi.  locat.  eb 
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belongs  to  himself;'  nevertheless,  aa  exception  is  made  in  such 
case,  namely,  when  the  plea  is  clearly  proven,*  or  in  case  of  his 
bein^  sued  for  the  delivery  of  the  object,  in  an  act'ia  rei  vindica- 
tientt.' 

§   2111. 

The  actio  conduct't  is  competent  to  the  conductor  and  his  heir,  lim<x  A*  ictio 
against  the  locator  or  his  heir,^  the  use  of  the  thing  let,  or  the  .«^>«^' 
work  and  labor  promised  to  be  performed,^r  the  reimbursement 
of  necessary  and  utilitarian  expenses,*  and  indemnity  for  all  damage 
arising  from  fraud  or  ordinary  negligence.^ 

§  1II2. 

It  is  a  du^,  common  to  both  the  letter  and  hirer,  that  they  be  OUigitioDi 
answerable  for  a  very  slight  degree  of  negligence  according  to  "xnmoo  to  both 
general  principles,'  but  from  no  damage  resulting  from  a  third    "'"■°     "'■ 
party,  save,  indeed,  that  they  have  been  in  fact  the  cause  of  it  by 
their  neglect  ;^  a  notable  exception  from  this  rule  is  to  be  found 
in  respect  of  masters  of  vessels,  magistri  navium,  hostelry  keepers, 
caupones,  stable-keepers,  stabularii,  who,  as  will  be  seen  in  other 
parts  of  this  work,  are  liable  on  the  praetorian  actio  dt  rtcepto-, 
founded  upon  a  more  general  contract." 

§  2113. 

The  emphyteutical  contract  being,  as  has  been  seen,  a  new  Aetioiuimthe 
contract,  founded  upon  a  special  constitution,^  is  subject  to  a  few  ''"^T'"'^ 
notable  diftercnces. 

The  contract  of  emphyteusis  is  consensual  and  hona  fidit^"  but 
it  has  this  peculiarity,  that  legal  proof  cannot  be  given  of  it, 
except  the  contract  have  been  reduced  to  writing ;  consequently, 
although  the  contract  may  exist,  it  cannot  be  infbrced  for  want 
of  the  means  of  proving  it.  Right  of  action  passes  to  heirs, 
because  the  grant  is  to  the  emphyteuta  and  his  heirs,"  without 
fine ;  but  in  respect  of  successors,  it  does  not  lie,  if  the  fine  has 
not  been  paid.'* 

'  C  4, 6j,  4 15.  Hiipfoi 

'Merhu,  P.  a,  Dtc.  16],  P.  3  ;  BergCT      i   vol. 
oecon.  Jnr.   L.   3,1.   j,  Th.  14,  d.  6]     n.  m. 
Mnlkr  ad  Ijepia  obi.  443  i  Gliick  I.  c 
ty    vol.  p.  497-500;   TiiDit.  !■   Uudc 
Zatacb.  Tol.  ]  Hft.  n.  »4. 

*  Weber   Beyt.  za  ia  Lebie  tod    den 
Kbgen  und  EinitdeD,  i,  j,  K.  p.  85-iii. 

•P.i9,i,SS,%ii  H.61. 

»4i67s,b.». 

•P-  3.  «J.  S  y,  P-  '9.  »)  »5.%  7; 

P-   I).  «.  5,  S  '5i  P-47.»f4l.  *  4i 


'P.4,9.J.Wi 
6,5,^  111  Id.  10, 
!d.w;  P.  10,  3,  a 

P.  .0,^41!  p.  13, 

^li  Id.  II,  11,  %  r( 

,Oi  Voet  L.  10,  t.  3, 

\^i  Wehm.  docti. 

exp!,  prine.  dom,  4  i. 

•^  1974,  b.i^  fide  ctpoitactiodeRcepto. 

•  \  1679,  h.  01.  i 

C.4,6«. 

"•ii700,h.op. 

"^■rf..',rK. 
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It,  Google 


414  THI  ROHAN   CiriL  LAW. 

The  actio  emtbyteulicaria  Is  Mricta^  both  fir  die  trnphyttmu 
and  dtminut.,  to  Uie  former  and  his  heira,  against  the  latter  and  his 
heirs,  yfr*  the  thins;  to  be  granted,  in  conformity  with  the  con- 
tract ;  and  to  the  Mminui  and  his  heirs  against  the  trnphyteuta  and 
his  heirs,  for  the  amount  of  the  cantn^  laudtmiumy  and  aught  else 
upon  the  contract.* 

If,  however,  the  dominus  wish  to  rescind  the  contract,  he  must 
do  so  by  an  actio  ret  vin£eationis  titiUs,  which,  nevertheless,  does 
not  prevent  him  from  suing  for  the  quit  rent,  or  fine,  as  well.* 

The  empbjleutay  too,  has  sufficient  interest  to  give  him  an 
actio  in  rem^  not  only  against  third  parties,  but  also  even  affiunst 
his  lord  ;*  and  as  possessing  a  jus  in  rt  alienOy  he  has  the  tnier- 
dicta  vtluti  passtssoria^  and  may  take  advantage  of  die  tdictnm 
ricuperanda  possessitnii. 


%  2114. 

The  sBcietas  is  also  a  consensual  bonte  fidti  contract  for  an 
honest  purpose }  for  the  sake  of  making  a  profit  to  be  brought 
into  a  common  iiind  ;*  the  leading  incidents  of  this  contract  have 
already  been  examined.' 

In  the  first  place,  then,  the  contract  of  partnership  a{^>Iies  to 
the  parties  to  it  as  re^rds  each  other,  which  is  susceptiUe  of 
general  and  of  partkul^  operations  ;  and  secondly,  it  regards  third 
parties  not  in  the  partnership. 

The  general  operations,  then,  are  that  the  partner  must  share 
with  his  co-partners  all  be  has  promised ;  and  in  respect  of  bis 
administration  of  the  common  fund,  he  is  bound  to  ordinaiy  diU- 
gence,'  termed  diltgentia  in  concrete.'' 

Where  a  partner  has  shared  the  common  property  with  another, 
accident  applies  to  all ;  but  otherwise  each,  individually,  must  bear 
it,  as  to  that  which  fidls  to  his  share,  with  the  silent  understanding 
that  indemnity  shall  be  ^ven,  pro  rata^  when  the  damage  hat 
resulted  from  some  act  done  for  the  societas  generally.' 

The  profit  made  by  one  most  be  contributed  to  the  common 
fiind,  hence  no  one  can  retain  aught  for  himself,  under  the  penalty 
of  indemnity.' 

A  distinction  is  to  be  drawn,  as  respects  interest  on  money, 
between  the  case  of  one  parmer  receiving  the  money  of  ae 
tocietasy  and  either  letting  it  lie  by,  or  using  it  for  bis  own  purposes, 

*  C4,  66,  ti  U,j,*i,\  3t  ^  171*1  ActoMudtaM, ^6tj  Coc«ii,L.  17*1. ■, 
h.  op.  ?<■•  1  i  coDtn  CaipfOT.  F.  j,  c  ij,  itt, 

*  «  i^to,  h.  Of.  45:  Fraiukc  cam.  L.  17,  t.  *,  n,  %t,  iq. 
•Si69g,h.i.p.  'P.i7,.,s«.4  3.4;I'«-Sl.Fr-*'l 

*  P.  I7i  1,  ]i,  31,  n,  63,  pc.  Id.  eo,  ^  I ;  Id.  6t  ;  Wcinher  lecL  ceo. 

*  4  17151  li.  Of.  cod.  ^  ij. 

*  2.  "'J'*  *'■'*■  '  ^-  '71  *t  *5>  •'• 
'  Tbib.  L  c.  4  5^  J  Hen.  dc  Socicuu 
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and  money  not  yet  received.  In  the  first  case^  the  partner  must 
pay  tbe  current  interest  of  the  country )  and  in  the  latter  case,  he 
oiuy  pays  interest  if  he  was  negligent,  and  at  the  same  time  used 
the  money  for  his  own  purposes.' 

Lastly,  the  administrating  parmcr  must  render  an  account^*  Fnud  pnnnbed 
and  his  fraud  draws  down  upon  him  the  penalties  of  infamy.'  bj-inftmy. 

Partners,  for  infringement  of  any  of  these  general  provisions  Reciprocal 
(the  particular  ones  have  been  already  shown  elsewhere),*  have  awioni  of  piit- 
actions  against  each  other,  which  are  dirtcta  ptrsmiaUs,  and  bona  "*"" 
fideif  to  bring  ^  into  the  common  stock,  and  make  indemnity  for 
ordinary  ne^igence  in  the  concrete.     This  duty  is  not  confined  to 
the  above  mentioned  personal  obligations  arisins  out  of  the  contract 
itself,  but  extends  to  Pacta  atfjtcta  eontractui^  upon  which  the 
a(tio  pro  socio  lies.     This  action  does  not  go  to  dissoluoon  of  the 
jocitta't  becaose  the  contract  is  dissoluble  by  mere  consent,  and 
requires  no  action  of  any  sort  for  that  purpose  \*  nor  for  tbe 
division  of  the  common  property,  for  which  the  actio  amntuni 
MviJundo  is  the  proper  remedy.^ 

It  would  be  endless  to  go  minutely  into  all  the  remedies  bv  and  Remedio 
against  third  parties.     Partners,  however,  mar  sue  third  parties  on  t^^  ^uni 
the  act  of  one  of  Aeir  body,  provided  they  nave  deputed  him  in  p"*"**- 
this  behalf,  have  ratified  his  acts,  or  the  partnership  is  an  universal 
one  ;■  but  even  in  this  case,  only  pro  ratafi 

Partners  can  be  sued  if  th^  jointly  contract,  but  each  only  pro 
rata,  not  only  after  the  extinction,  but  even  during  the  continuance 
of  the  parmership."^ 

If  they  do  not  contract  directly,  but  through  tbe  agency  of  when  pinner- 
another,  their  liability  is  the  sJune  as  that  of  ixereitori!,  with  the  >^v  lonmca 
reservation  of  the  ixceptto  dt  communi  dhiduniio  in  teliihim,  where  "*  •"'"'^*'' 
they  have  given  j  the  authority,  or  dt  in  ran  vtru,  yAcn  the 
evidence  supports  such  actioD,  which  makes  each  liable  pro  raia.^^ 

If  one  partner,  by  his  attomev  or  ^ent,  prove  his  coimt  upon 
the  fino,  a  deduction  is  admissible  in  respect  of  hit  debts.** 

'  P.  17,  I,  10,  ^  J  ;  p.  I7|  1,  <o,  pr. ;  Ufa.    17]^  ;  Sanunet  ad  L.  69,  dt.  bi 
U.  67,  ^  I ;  P.  IS,  1,  1,^11  Voet.  L.  epMC  nw  OtBck  L  c  ij  vol.  ^  jCj. 
17,  t.«,^I7-  •?.  IT,1,«5^P'• 
■  Iduterboch  Coll.  L.  17,  u*,  4]5-  *P-  to,  J,  i,z)^1an.<tii«>LMLL.  ir 

•  P.  3,  »,  1, 6,  ^  «.  c.  36. 

*(  1715,  li.  op.  W.  A.  Liuterbub  dene.  obL  que 

*  F.  i7i  %,  69..  Thk  fiagoHD^  one  of  oritur  a  convent,  con  terfa  ioin,  Tub. 
the  7  lege*  danuutK,  hai  been  the  nbject      1668. 

of  intesM    ducnwHi,   cuap.    Cnj.  Obi.  *  Laotetlack  1.  c  f  15,  ]]. 

L.4,i7,Co«a  rack.  «J.  id  i.  69,  dt  (at  »P.   »i,   i,  44,  %   ij    P.  14,  i,  4^ 

tb>  end  of  hii  CoBmentu^  on  the  InM.  Lanterbich  L  c.  ^  34-37  (  Lejrvt  Sp.  iSj, 

andDecTctala)}  Fnhei  >enum.  L.  1,  c.  9  m.  6;  Tuying,  Berger  Oecon,  L.  3i  t.  «, 

fin  Otto  Thei.  t.  i) ;  Co.  Edc  di  Scpicm.  %  31,  n.  5  j  G.  E.  Oelw  Dit^ .  quw.  lodj 

L  L.  dun.  c-  5>  W  I  TioDchiaiu  tu.  jut.  ob  lodile  debitam  In  i^diut  teneannr, 

cap.  c.  3  (in  Meeimitin  The*.  Snppl.) ;  Helmn.  1784. 

Ttnllien  ed  L.  69,  dt.  diu.  collect,  a.  i ;  "  Thib.  1.  c.  ^  544,  ^  514. 

t,  G,  Zollei  interp.  L.  69,  pra  udo,  Lipi.  "  P.  17,  %,  11,  fj ;  C.  F.  CunUwr  id 

■744;  F.  Plittner  csnject  ad  L.  (^,  cit.  L.  It,  17,  pro  Mxio,  Ltpi.  tti3. 
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§2115. 

With  respect  to  the  action  on  mandates,  it  is  well  to  presume 
in  sumna  that  the  mandatary  is  bound  to  perform  his  mandate  or 
renounce  it  at  his  earliest  convenience,^  keeping  diligently  within 
the  limits  of  his  authority,^  which  he  is  held  to  have  done,  whether 
he  have  performed  the  dutr  in  person,  or  by  another  duly  qualified 
in  that  behalf;*  nor  can  lie  do  anything  to  the  prejudice  of  his' 
mandatary  without  special  authority. 

The  mandant,  on  the  other  band,  is  bound  to  refund  to  the 
mandatary  all  utilitarian  and  necessary  expenses,*  and  is  liable  to 
the  penalties  of  infamy  for  3  fraudulent  controvendon,  li  fidtjtuii 
pre  tty  et  iolui ;  mandati  si  te  condettmavero^  famasum  facia-^  and 
to  hold  his  mandatary  harmless  of  all  costs  and  charges,^  notwitb- 
Etanding  that  he  might  have  paid  less,^  or  that  the  event  do  not 
answer  according  to  cxpecCation,^  for  he  Is  not  responsible  for 
accident.^ 

Ntgotia  turpia  cannot  be  the  object  of  a  mandate,*" — for  so  far 
from  giving  either  party  a  claim  on  the  other,  they  subject  both  to 
the  penalties ;"  neither  is  commendation  to  be  misconstrued  into 
such  a  mandate  as  will  give  a  right  of  action  to  either;"  dot 
advice,  except  it  be  fraudulent,  or  excede  the  bounds  of  com- 
mendation or  advice.*'  The  mandate,  for  the  benefit  of  a  third 
party,  gives  no  action  on  the  obligation'*  until  performed  by  the 
mandatary.'^ 


§  2116. 
The  actin  mandati  results  Irom  the  consensual  nominate  and 
btiuB  fitUt  contract  of  mandatum^^^  whereby  some  business  is  in- 
trusted to  another  to  be  gratuitously  performed."  The  actio  man- 
dati is  duplex,  directa^  by  the  mandans  and  his  heirs  against  the 
mandatary  and  heir  or  heirs,  if  more  than  one  in  snUdum^^  to 
perform  the  object  of  the  contract,  to  deliver  up  the  object  with 
its  fruits,  and  ta  render  accounts,  and  answer  for  firaud  and  even  a 
slight  degree  of  neglect  i*^  in  the  former  case,  under  the  penalties 
of  infamy. 


J  p.  17,  1.  1*.  nit- 

"P->.  ".7.*i>lt.iP-+!,!,lS.»>i 

'li.t,l\]ViTt6,bt.S^\t.iC.'i,i, 

C.  J,  1,  S- 
>fp.  I7,.,",%i.. 

ulb 

'»  P.  so,  «7.  47  i   P-  4.  J.  ^  S   S  i 

•Id.  10,49!  U.  is,49i"-»7.*4i 

Id,   ii;  I.  J,  16,  4  6i  P.  id.  7.^  ,0; 

Id.  s6,  %  ult 

Id.  g. 

*  P-  3.  «.  6.  %  S- 

»  P.  17,  I,  g,  S  6- 

*P.%,\'MlA.ro^^b,^xn- 

•Md.8,H- 

'M.17.%4- 

■'^17+5,  h.  op. 

•C. +,35,4. 

"P.  17,1,  Ij  %  1736,  h.  op. 

'P..j,.,i6,M- 

'•  Id.  60,  i .. 

"H.6,4ji  H.«,%6;  li.iz,S  M. 

'"^1741,  h.  op. 
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The  aetit  emiraria^  it  competent  to  the  mandatary  who  per-  Summaiyof 
ibrmed  die  maxidate,  or  h^s  heir,  agatntt  the  mandant  and  his  heir  ^^  *^^'>^ 
ftr  indemni^,  and  also  involves  the  penalty  of  infamy  in  case  of 
ftva&y  and  requires  the  same  diligence  as  in  the  acHa  directa. 

As  regards  third  parties,  the  principal  and  ^nt  come  into 
various  le^  relations  i  as  for  instance,  the  actie  exerdtoria  and 
iiutitaria*  applies  to  such,  especially  in  its  extension  of  quaii 
inttitvria. 

Having  come  to  an  end  of  the  eittgationei  naminatie  ex  contractu,  Actiou  iriong 
divided  into  rtales,  vrrkaltif  ttteralts^  and  conunsuales,  those  arising  que  of  ohiiga- 
impliedly  out  of  a  transaction,  termed  obli^atimei  auaii  ex  con-  ^"^^1^  " 
traetuy  occupy  the  next  place.     These  havmg  alreaay  been  com- 
mented upon  at  some  length  In  a  former  part  of  this  volume,'  and 
the  actions  appertaining  to  each  explained,  it  will  suffice  in  this 
place  to  allude  to  them  shortly. 


%  2li8. 

As  the  assumed  contract  of  ntgotiorum  gttterum  creates  a  duplex  Actio  nc^o- 
obligation,  one  on  the  gtstor,  and  another  on  the  dominus  tuge-  ""°  gownin. 
tiarum,  so  the  action  is  lilcewise  duplex  and  bona  fidti.     That 
competent  to  the  dtmituu  negatiortan  and  his  heirs,  and  to  whom 
other  it  tnav  concern,*  is  directa  agatntt  the  gester  and  his  heirs,  EKtecn. 
for  compelling  an  account*  and  return  of  the  residue  in  his  hands, 
if  any,  with  interest  on  moatjf  if  lie  have  made  &ir  use  of  the 
Juods  of  ancMber,  at  the  rate  of  five  per  cent,  t^  and  lastly,  in- 
demiuty  dx  aU  damage,  by  what  degree  of  nej^guicc  soever 

1^  cwtraria  is  competent  te  llie  gtttcr  aad  his  heirs,  agaimsl  Coamrii. 
the  4omintts  and  his  hax%^fir  reimbursementi*  of  all  necessary  and 
utilitarian  expenses,"  arid  die  interest  ob  such  nioaey  as  be  may 
have  paid  for  the  timimts,  or  may  have  advanced  out  of  his  own 
fimds." 

This  actio  tttntraria  will  not  lie,  if  the  gestor  have  mal-odminis-  Doa  not  lie. 
tered  the  property,  as  by  expending  money  on  voluptuary  ex-  ifgennrhm 
penses,!^  lookiiig  rather  to  bis  own  benefit  than  that  of  the  person  P"^'^'*i*|^ 
whose  afHiirs  he  is  conducting.'*    In  like  manner,  the  action  will  ™''  "* 
not  lie,  if  the  giitor  insist  on  carrying  on  the  business  of  an 

'  TUb.  I.  c.  ^  jio.  *  ^  ^^6gt  b-  <9' )  but  M  to  hdn,  vide 

'^1745.  hop-  h  17*!.  J'.op. 

•Book  2,  Tit  »),%  I7fit,  etiq.  'I.  j,  l»,  %  I. 

'  P.  3,  5, 1  &  J,  %  7  i  Id.  47-  ">  P.  1,  S,  »,  «7.  4S  I  C.  »,  19,  10. 

»  %  1774,  h-  o^  "  P-  3.  S.  »9.  *  *i  C,  »,  19,  ig. 

•  P.  3,  5, »  *  »3.  "  P.  J,  s,  10,  S  I. 

*  Id.  38,  ^  1770,  h.  op.  "  H.  aj,  rj.  "  Id.  6,  ^  3. 
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unwilling  principal,*  except  there  be  an  answer  on  the  gfouai 
of  public  expo^ency.*  Lastly,  it  will  not  lie,  if  a  party  have 
performed  it  with  a  pious  or  donatory  Intention,'  which  only 
appears  to  have  a  legal  presumption  in  its  fevor,  when  done  by 
the  mother  or  grandmother.* 


§  2119. 

The  actio  tuttla  i*  the  next  in  order,  and  has  already  been 
twice  treated  of  in  this  worlc*  In  virtue  of  this  implied  obliga- 
tion, the  tutor  is  held  to  apply  himself  diligently  to  his  pupiU's 
afiairs,  to  give  accounts  of  his  stewardship,  and  the  pupUl  there- 
upon to  iademnify  him."  And,  inasmuch  as  the  tutor  may  also 
prove  a  defaulter,  the  action  de  distrahmtiit  ratifntbui,  deriving  its 
origin  from  the  Twelve  Tables,^  is  also  competent  to  the  pupill,* 
si  tutor  dolo  mala  geratj  vituperats  quandoque  firtita  tutela  tieit, 
furtum  dupliene  licito.     Hence,  it  follows, — 

That  the  tutor,  on  the  expiry  of  his  office,  must  deliver 
accounts. 

That  he  must  be  answerable  for  negligence. 

That  the  pupill  must  indemnify  the  tutor. 

That  a  dishonest  tutor  is  treated  as  a  thief. 

The  actio  tutela  directa  being  for  accounts,  it  stands  to  reason 
that  this  action  cannot' be  brought  undl  the  administration  has 
been  wound  up.^  Where  there  have  been  more  than  one  tutw, 
and  all  have  administered,  each  is  jointly  iif  solidum^  as  well  as 
severally  liable,  with  the  bentficium  divisimit,  if  all  be  solvent  ;"*  and 
the  same  applies  in  cases  where  tutors  have  divided  the  administra- 
tion between  them,  since  it  is  but  fail)  that  he  who  has  adminis- 
tered should  first  be  sued.  Where  the  division  is  the  result  of  a 
judicial  decree,  or  of  the  will  of  the  testator,  each  is  liable  jcnnt^, 
in  lalidumy  for  his  own  administration,  nor  can  one  be  sued  for 
another,  except  he  shall,  of  his  own  fraud  and  culpaUe  nM^igeiKe, 
have  brought  it  about  that  the  tutor  Was  not  removea  as  sus- 
pected." Honorary  tutors  are  not  suable,  unless  the  adminis- 
trating tutors  have  been  first  sued  to  judgment,  nor  unless  die 
administering  tutors  have  themselves  accused  them.'^ 

In  order  that  the  tutor  may  render  an  account,  it  is  dear  that 
be  must  keep  and  produce  an  inventory  of  expenses ;"  for  it  will 


'  H.  55. 4  I  j  Tic.  Gothofr.  de  lii  'Hk 

part  of  the  pHncipal,  and  then  it  i>  no  ncf. 

tib.  Tii.  ■"'■■' 

(at. 

'  P-  »7.  3>  >.  4  »i.  %  11  i  I""- ».  P*- 

•P-J.  S,!.*''lt.;C3,s,gIe. 

»P.  J,  s,  *7.  *  II  "■  44(  C.   3,  J, 

'*  "■  9.  4  4- 

■,t>j>l,ti- 

'°P-»6.  7.SSiC.S.S».»■ 

•j7S».*i-l>q>-i*>7T4.''.<ip. 

"  c.  S,  s»,  ». 
'■P.»6;7,3,J.. 

*1  J,a7.4»- 

'*  P.  17,  J.  >,  4  I- 
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not  be  pennittcd  to  lump  them,  termed  infoUt.^  The  tutor  is  liable 
for  ordinary  usance  of  money  only,  if  he  delay  the  payment  ;*  but 
in  etntxiiiTme  usura,  twelve  per  cent,,  if  it  shall  appear  that  he  has 
used  his  pupill's  money.*  Lastly,  the  suit  ought  to  be  brought  in 
the  court  of  the  place  in  which  the  administration  was  carried  on, 
the  venue  is  local. 

No  action  lies  for  anything  under  the  degree  of  ordinary  negli-  Culpa, 
gence,*  and  on  slight  negligence  only  *  when  his  co-tutors,  havmg 
given  satisdatton,  he  himself  has  spontaneously  claimed  the  right  of 
administration.  His  heirs,  on  the  other  hand,  are  only  liable  on 
the  gross  negligence  or  fraud  of  the  deceased  tutor,*  which  latter 
involves  the  penalties  of  infamy.^ 

Hence,  the  acth  direcia  tuularia  is  personalis  bona  fidei^  com-  Snmm»T  of 
petent  to  the  pupill  on  the  termination  of  the  administration,  and  ^  K\ic,a. 
la  his  heirs,  against  tutors  fir  an  account  and  payment  of  the 
balance,  with  damages  arising  by  reason  of  fraud,  gross  or  ordi> 
nary,  and  in  some  cases  even  slight  negligence. 

$  21 20. 

The  actio  tutil^  contraria  lies  d*  distrahtndis  ratimihus,  on  the  Actki  dum. 
conclusion  of  the  tutorship,"  against  the  tutor  who  has  abstracted  J)"'''*  '»'^°'- 
anything,  but  not  against  his  heirs,*"  for  double,  in  duplum,  the 
value  of  the  subject  matter  of  the  dispute  (but  not  of  the  damage 
resulting  from  its  loss),  together  with  the  penalty  j^>  so  that  there 
is  an  Section  in  die  pupil,  whether  he  will  use  this  remedy  or 
that  tutihe;  but  either  action  absorbs  the  other.*' 

Hence  the  actio  de  distrahtndis  rationibus  is  personalis  et  eiviltt^  Summiij  of 
lying  on  the  expiry  of  the  term  of  administration  by  the  pupill  ^'  "^  ''* 
or  his  heir,**  in  duplum  against  the  tutor  who  has  fraudulently  sub-    '    ' " 
tracted  anything,  but  not  against  the  heir.** 

Hence,  it  follows  that  the  actienes  tutelte  £rtcta  et  centraria  lie 
utHiter  against  curators,  even  during  the  subsistence  of  tiie  cura- 
ttla. 


>  p.  IS,  I,  %X  &  III,  in  tbs  bdloWH 
>  mctaphoi  taken  piohibly  fnm  ■  betlowi 

•  C  s,  14,  I. 

TP.3,.,iil.4,io,4 

being  allogEtfaer  irichout  tcctmocj  pun. 

•I.+,6,%.8. 

and  to  lump  KcounB,  \  i  J+J,  b.  Op- 

'  P.  M,  I,  J.,  %  1. 
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•as,  ij,  1,1. 

iniit*cdan,ld.i,§<>lt. 
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i  .III. 

Aetiom  br  tke        The  pupill  being  under  the  obligation  of  iodemnifyiiig  the  tutor^ 
*"*"■  this  latter  has  hit  actio  tuteLe  CBntrar'uty^  for  whatever  he  has 

iKneficiallv  expended  in  or  about  the  matters  of  the  pupill,*  not- 
withstanding that  the  benefit  may  have  been  subsequently  inter- 
cepted,* together  with  interest  on  his  expenses  ;*  and  for  the 
redemption  of  such  proper^  of  his  own  as  may  have  become 
chaj«eable  for  the  pupill's  benefit ;»  and  ft*  evdything  he  has,"  or 
may  lose  by  reason  of  his  admuilstradon ;  ^  but  not  for  any  salary 
or  recompense  from  the  pupill  which  may  have  been  promised  to 
the  tutor,  save  from  him  who  has  so  promised  to  gjvc  it.' 
SumnuTy  of  Heflce,  the  actia  luteLe  antraria  is  periimalit  bciue&iei,  compe- 

tbuKdoD.  (p,j(  i^  t^g  ^m^f  Qj  j^5  j,^^  agalnit  the  pujull,  ^  indemni^. 
T^is  action  is  extended  utilitery  in  favor  of  the  curator^  against 
the  ward.O 

%   2132. 

Acdo  Amiiic  The  actio  familia  btrciicunJit  is  one  of  those  three  actions  to 

''*'<^'""'''  which  a  caaia  mixta  'm  illogically  ztoributed  in  the  institHtes.i«  It 
lies  ft  heirs,  who  cannot  agree  as  to  the  division  of  the  inheritance, 
for  its  division,  or  the  a^udicadoo  of  such  objects,*'  as  may  be 
capable  of  division  to  one  or  other  of  the  beira,  and  such  other 
personal  pnescations  as  are  dm  in  good  &Jth  and  equity  {  but  it  is 
most  important  to  mark  the  leading  distinction  between  this  u>d 
the  communi  JivitluHdt,  vix.,  that  d>e  former  applies  to  a  omuMm* 
iMivirtitttiij  the  tatter  to  a  eammmie  rtnun  *x  cauta  singulari. 
To  institute  this  suit,  the  co-hetrs  may  be  tboee  who  have 
^raady  served  thecaselres  hairs,"  whether  instituted  at  law,  or 
praetorian,"  provided  only  that  they  reciprocally  acbwwkdge 
each  other  a>  ov-bein,  whether  diere  be  consent  in  the  divnion, 
er  otherSrite. 
Whcce  it  Ija  It  will  not  lie  against  a  poisetsor  tltula  tingulari,^*  nor  where  the 
'^'  inheritance  having  already  been  divided,  something  has  thitherto 

remained  in  common,  because  there  is  an  appropriate  remedy  in 
such  case  by  the  communi  £viduitde.^  It  will  not  lie  for  thmgs 
which  have  ceased  to  be  common,'*  for  thing*  divisible  t^  pov^ 

'1.4.'.%»-  "P.  lo,  »,  I,  Fi»4.i*iM-s«. 

'P.i7,4.i.%4iKl.P»H-  %";  U.  I,iliH.^fc»^44- 

'M-J.*^  "^1^49- 


•Id.  3,^iiU.  utt. 

J  P.  16,  7.  J3.  h  %•  "  1^-  *.  P^  i  W-  *S.  4  7  i  W-  45- 

'I.  4,  6,  %  zo;  Fun.  hercu.  comm. 
div.  Fin.   ngund.  %  145I1  and  ^  I777i 


Id.  36  ft  49  i 
%\-  " 


itv  Google 


ACTIO  IN  PBRS. — OBJ..  Q.  1.  C.^-FAM.  HUCIS. — COM.  DIV.      42I 

Buch  at  debts,  and  credits  (iMMnM),  nor  for  things  in  thor  nMnic 
indivisible,  such  as  services;'  nor  for  such  things  as  muit  uid 
ought  to  be  rendered  tn  iiH^mtf  save,  indeed,  they  be  dinded 
either  by  measure  and  time,  or  bjr  the  assignment  of  the  fum*  on 
which  diey  naturally  attach.* 

Neither  does  this  suit  ap[dy  to  things  which  are  not  negoclable,  ttta  aotadiUc 
on  account  of  some  monJ  or  dvil  impediment,  or  are  not  con*  ^^i"^ 
veniently  capable  of  diviuon,  and  these  are  said  to  be  noxious     *"'  '' 
drugs,  poisons,  books  of  an  immoral  tendency,  all  of  which  things 
are  orckred  to  be  destroyed.* 

Things  otherwise  not  negodaUe,*  but  which  are  divisible,  Kridblc. 
hereditary  and  other  instruments,  the  custody  of  which  is  assign- 
able to  him,  who  may  have  the  greatest  interest  in  the  inbcntance  i 
but  if  all  be  equally  interested,  then  to  die  elder  in  age,  or  to  one 
chosen  by  common  consent*  of  the  parties  interested  therein. 

All  omer  objects  can  be  adjudicated  to  one  or  other  of  the  Adjndkitlci& 
co-heirs,  eidier  pn  mta,  or  on  Udtatiao,^  and  the  others  con-  *F*  <»n'"^- 
demned  to  contribution  in  a  given  sum,  or  to  one  the  dominion,    *"' 
to  another  the  usufruct,  or  the  dominion  to  both,  and  the  emble- 
ments in  alternate  years.' 

llie  co-heirs  may  divide  the  procedes  or  expenditure  of  an  Din^on  of  pro- 
inheritance  in  commofl,  which  are  to  be  received  or  paid,  and  fit  "><)  ><>» 
adjusted  and  set  off.'    As  also  dam^e  of  all  sorts,  where  the 
co-heirs  have  not  shewn  the  necessary  amount  of  tUligenth  quam 
in  tuh,'    The  action  keeps  alive  thirty  years.*** 

On  adjudication,  the  object  immediately  vests  in  the  co-heir,'* 
nor  can  recourse  be  had  to  rescission''  on  the  authority  of  the  ns 
judictHa  t**  where,  however,  a  division  has  been  made  by  common 
accord,  he  who  has  sufiered  any  fraudulent  lesion  can  take  his 
remedy  tx  Ugt ;  '*  but  if  the  l^ttt  has  been  tturmtt^  again  he  has 
his  remedy  l^  another  law.'^ 

Hence  the  judicium  /amiHa   btrdsamJa  is  ftrtmalt  (and?  SDnunujortlie 
mbct.),  dmpUxy  and  bttue  fiieiy  lying  between  co-heirs,  for  the  """o.  i*™- 
division  of  the  common  inheritance,  and  for  the  rendering  of  ^^°^ 
whatever  may  be  due  on  either  side  reciprocally. 

%  2123. 
The  Judicium  dt  etmmuni  dividundi  is  founded  upon  the  edict  Jadidiua  com- 
for  the  diviston  of  the  ctmnuMi*  rtrum  tx  teuta  ungulari.,  as  the  * 
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fecmer  action  was  tn  Muia  univtrtaliy  such  as  donation,  legacy, 
and  the  like.* 

It  U  one  of  those  actions  which  is  asierted  to  be  of  a  mixed 
nature,*  on  account  of  its  object  being  the  division  of  things 
common,  and  for  prtestatimit  perimaUt, 

Ail  actio  dirieta  ammunt  tUvidundi  lies  tx  jurt  dmuMtij  to 
partners  so  having  common  interest,  and  is  extended  utiliter  to 
all  such  as  have  some  right  or  other  in  common  on  an  object.' 
The  right,  however,  must  be  honest,  for  it  lies  neither  in  lavor 
of  robbers,  nor  of  those  whose  possession  is  founded  on  violence, 
VI,  secrecy,  elam^  or  contract  at  will,  prtearium-,  neither  to  farmers, 
aimtiis,  nor  depositaries,  depositartis.*  During  the  maintenance  of 
the  communion,  the  possessor's  is  the  preferable  position,  where  a 
partner  wish  to  do  anything  in  the  common  property,  extra 
srdintm;^  and  either  partner  can  insist  upon  the  division  of  com- 
mon property,  any  particular  compact  to  the  contrary  notwith- 
standing,^ for  which  the  quaint  reason,  quia  socittat  tit  mater 
diseerdiarum,  is  ^ven,  and  the  same  provisions  obtain  which 
apply  to  the  judicium  familia  btrcisetindtr.^ 

The  cemmuni  dividiatda  judicium  is  therefore  persmale  {i  mix- 
tum),  duplex,  htnte  fidti^  ad  res  communes  dividundaiy  adjiuS- 
eandatve,  praitandumquej  ^utd  toeius  lotia  ex  tepu  hmwqu*  debet. 

§  2124- 
li  It  will  be  remembered,  that  it  has  been  stated  under  the  prc^>er 
head,"  that  if  a  legatee  out-live  the  legator  but  an  instant,  the 
legacy  vests,  and  passes  to  his  heirs,  which  is  technically  expressed 
by  the  word  ced^e ;  thus  Ulpian  >  says,  Cedere  diem  lignificaty 
ineipere  deberi  pecuniam  ;  venire  diem  tignificat,  eum  diem  venistef 
quapeaixia  peti  pctsiti  formerly  this  was  not  so,  the  Lex  fulia 
et  Papia  Poppaa,  passed  under  Augustus,  enacted,  that  no  legacy 
should  vest  before  the  opening  of  the  testament.  This  law  of 
public  pillage,  Justinian  very  judiciously  repealed."*  It  will  not 
be  out  of  place  to  premise  a  few  words  with  respect  to  this  law, 
in  explanation  of  the  action  under  consideration. 
Effect  of  dw  The  Papian  Poppxan  law'*  had  a  double  object,  and  contained 

Pi^pDpptaa  xwo  entirdy  distinct  provisions:  the  one  was  directed  to  the 
encouragement  of  marriage,  and  against  caiehes,  or  unnurried 
men,  on  whom  a  tax  was  imposed,  and  an  honorable  reward 
given  by  way  of  privileges,  and  exemptions  to  those  who  had  a 

'  ^  >779)  ))■  op.  i  P.  to,  ],  T,  •!.  J  C         ^M.  6,^11 ;  Tide  Csd.  dt  caanDonii 
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certain  numbei  of  children.*    The  principal  object  of  this  waf  Ai  u  celibi^. 
to  encourage  and  force  a  Intimate  population  in  Italy^  script  of 
its  population  by  the  civil  wan>  and  incidentally  to  improve  the 
revenue. 

The  second  division  of  the  law  was  more  direct,  and  proposed  ai  id  the  tm* 
to  restore  a  tone  to  the  public  treasury,  by  the  confiacation  of  "*')'• 
testamentary  bequests  on  technical  grounds. 

The  iirst  portion  of  this  law  is,  therefwe,  commonly  called  BaMMdnc*. 
taiebitaria,  and  the  latter  caduciaria;  thus  Ulpian,' — Si  ntmt 
tit,  ad  quern  bananim  postuitio  ptrtintri  futit  aut  sit  quidtm^  itd 
jus  suum  amiterit,  papule  bena  deftruntur,  ex  lege  Julia  caduciaria. 
To  this  same  law  is  to  be  reiered  the  invention  of  bona  vacantia.  Bona  tacunii. 
Under  Hadrian,  Constantine,  Theodosius  II.,  and  Valentinian 
III.,  the  Ugia,  or  vexillatio,  ecclesiastical  communities,  and  other 
corporations,  obtained  the  right  of  vindicating,  bona  vacantia^ 
left  without  a  claimant  by  a  soldier,  ecclesiastic  or  corpcffatc 
member  respectivelv,  even  as  against  the  fiscus.  Much  of  the 
inconvenience  resulting  &om  this  had  been  already  obviated  by 
the  introduction  of  a  luceeisio  ordinum  rt  graduum.* 

He  who  was  childless  could  only  enter  upon  half  of  any  legacy  left  DinbiUtia  of 
him  ;  the  residue  flowed  into  the  lerarium  as  eadueum,  cadtt  ab  et.  **"  «l>ildlai. 
Married  persons,  who  had  no  issue,  could  only  dispose  of  on^ 
tenth  of  their,  property ;  the  residue  was  cadacum.  All  legacies 
fell  to  the  ararium  where  the  l^tee  died,  indeed,  after  the 
testator ;  but  before  the  opening  of  the  testament,  a  sort  of  de- 
ferred vesting. 

This  law  18  still  in  force  in  England :  the  Treasury  occupies  all  Eximin 
caduca  in  cases  where  there  is  no  testament,  or  where  it  is  null,  e°bIu^- 
and  there  are  no  heirs,  ab  intesiato,  extant,  or  where  only  natural 
children  remain,  or  where  the  heir  is  incapacitated  by  his  status 
from  taking ;  on  petition  in  practice,  however,  the  Treasury  repays 
these  sums,  with  the  deduction  of  die  l^cy  duty  often  per  cent. 
-  due  from  non  relatives ;  but  the  residuaiy  l^tee  takes  all  un- 
assigned  portions  of  the  inheritance. 

The  actio  pertotialii  ex  testamtnte  is  founded  upon  the  implied  SDmnurr  of 
obUgation  of  he  who  administers  to  the  estate,  to  hand  over  lega-  ''^J^^  ^Xaa 
cies  and  trust  moneys  to  the  proper  parties,  although  in  cases  Q^cto, 
of  distinct  objects  bequeathed,  the  legatee  has  his  rti  vindicatio  or 
real  remedy,  quibuscumque  verbis  aliquid  relictum  sit,  liceat  lega- 
tariis  id  persequi  mn  solum  per  actioiui  persenaleSy  sed  ttiam^  per 
in  rem,  et  per  hypothecariam.* 

Since  the  assimilation  of  legacies  and  bequests  in  trust,  the 
form,  by  vindication,  has  become  unimportant,  by  reason  of  the 
le^  lien  or  hypothek  given  to  the  legatee  on  the  estate. 

The  confusto  bansrum  el  htrtdis  defuncti*  places  the  heir  in  the 
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place  of  the  deceased  in  retpcct  of  all  matters,  save  tiiose  purely 
personal  {'  bence  he  must  pay  debts  and  legacies,  soiaras  the  estate 
goes,*  which  latter  is  IooIcm!  upon  as  an  Mtgatia  quasi  tx  amtractu 
though  some  modern  jurists  deny  this.' 

Hence  the  aetio  ptrtaitaiit  ex  teitmiunti  is  competent  to  him 
to  whom  any  bequest  is  left,  and  his  heirs,  against  the  adminis- 
trator of  the  inheritance  and  his  heirs,  ^r  the  object  bequeathed  to 
him  or  its  ralue,  with  Indemnity  for  the  laches  which  he  may  have 
committed ;  the  degree  of  which  is  ruled  by  the  general  rules  taf 
the  culpa  and  circumMances  of  die  individual  case.* 


§  2125. 

The  eonJietit  indtbiti  is  die  remedy  arising  out  of  the  st^tit 
indtbiti)*  where  one  p^  and  the  odier  reocjvee  in  error. 

The  cmdietio  indebiti  lies  for  errors  of  ^ct"  not  of  law  j  and 
the  obligations  of  the  payer  and  p^ee  are  so  similar  that  it  is  by 
sovai  authors  termed  a  pr/mmtuum.^  This  action  has  been  already 
so  fiilly  discussed  that  it  is  unnecessuy  here  to  go  into  it  again  at 
'any  kngth.^  in  summa^  then,  this  action  does  not  lie  when  the 
payer  pays,  being  aware  of  the  &ct,V  to  which  categorie  those  do 
not  belong,  who  pay  in  doubt'"  or  in  eiTOf  of  law  j"  women, 
minors,  soldiers,  peasants,  and  the  like,  are  excused  from  know- 
ledge of  the  law;**  or  who,  mistaking  the  fact,  pay  in  consequence 
of  an  obligation  in  itself  leg^  in  point  of  law,  founded  on  such 
erroneous  hctJ^ 

Generally,  the  payer  cannot  avail  himself  of  this  remedy  if 
the  debt  be  naturally  due ; "  as,  for  instance,  on  a  pactum  nudtan^ 
except  the  civil  law  clcariy  denies  either  action  or  exception  on 
such  natural  obligation,  such  as  of  a  woman  who  has  become 
security  or  interceded  for  anodter,*^  and  of  popills  contractmg  with- 
out their  tutor's  autfaori^." 

Where  the  debt  is  not  civilly  but  only  naturally  due  as  a  promise 
made  under  duress,  mttusf  or  where  it  is  due  neither  naturally  or 
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civilly,'  as  when  it  has  been  paid  by  another  than  him  who  owed 
it,  or  to  another  than  him  to  whom  it  was  owed.* 

This  contract  resembles  that  arising  out  of  a  muiuum,  hence  the 
contract  is  strict!  juris.*  If  a  specibs  is  to  be  restored,  its  incre- 
ments and  accessions  may  be  included  in  the  suitj  or  if  the  species 
have  perished,  theii  its  estimated. value;*  but  not  mterest  on 
money,  where  a  quantity  is  sought  to  be  recovered.* 

It  IS  therefore  not  allowed  on  the  ground  of  a  transactia,  juris- 
Jurandi,  or  rei  judicata,^  because  these  are  founded  in  truth ; 
neither  in  cases  in  which  lis  ihfictando  crescit^  because  that  which 
is  paid  under  such  circumstances  is  held  to  have  been  paid  on  Ae 
^jfound  of  a  transactio ;  ^  nor  where  done  pietatis  causa^  because  it 
IS  then  held  to  have  been  done  wittingly.  It  is  otherwise  where 
there  has  been  a  specific  renunciation,D  because  then  the  renun- 
ciation is  held  to  have  been  madt  in  error. 

Hence  it  follows  that  the,  candUtio  indeiiti  is  an  aetia  personalis  SBDmuTof 
et  stricti  juris^  competent  to  him  who  has  only  [nld  that  which  is  ••^  »«><». 
not  due  by  an  error  in  fact,'  and  lo  his  heir,  against  him  who 
has  received  in  ignorance'"  ^  the  restoration  of  that  which  has 
been  so  paid. 


§  2126. 

The  cmuUcth  eb  cautam  datam  causam  nen  secutam,  sometimes  Cmdkiio  cm* 
mmed  ob\  causam  dali,  is  erroneously  said  to  be  founded  on  the  ''"'  <*"" """ 
innominate  contract  do  ut  des  or  da  ut  facias,  which  derive  their  *"" 
eflect  from  performance  on  one  side,   and  have  the  incident  of 
retractation  ; "  and  that  it  follows  thence,  that  he  who  has  received 
no  value  for  what  he  has  given,  may  require  back  the  object 
given  i  but  this  is  evidently  an  erroneous  view,  since  it  is  not  a 
question  of  rescinding,  but  of  fulfilling  a  contract,  hence  it  is 
assimilated  to  the  obligations  arising  out  of  the  implied  contract  of 
him  who  receives  any  object  to  return  it,  if  he  perform  not  the 
conditions  on  which  he  received  it." 

This  cBTtdiciio  lies  for,  anything  grvn,  dalutn,  but  not  done,  Compninn  of 
factum,  for  some  causa  futura,  in  which  consists  the  distinction  ^  *"'Si""' 
between  it  and  the  candictio-  indebiti.  It  diiFeri  from  the  eondictio  -,^1^^  „  ^^ 
sine  causa"  in  respect  of  there  being  a  cause  on  which  it  is  based,  okiu,  and  ob 
whereas  the  ctmdictio  sine  cauta  has  no  basis  j  b«ng  for  a  causa  nfpem  caoom. 
honesta,^*  it  differs  from  the  cmdictia  oh  turpem  causam. 
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The  principle  upon  which  it  is  founded  is,  that  none  shall  inricb 
himself  at  another's  expense ;  hence  it  lies  as  often  as  the  one  side 
fail  in  performance,  or  repent  hioi  of  his  barg^  before  it  has 
been  clinched  by  performance  on  the  other  side,  notwithstanding 
that  such  latter  party  is  willing  to  stand  by  his  contract,*  or  where 
unwilling  to  perform  his  part  as  in  honesty  bound  to  do,'  or 
being  prevented  by  accident  is  unable  to  do,'  but,  nevertheless, 
still  refuses  co  return  the  amount  received. 

This  action,  extending  to  and  against  heirs,  is  a  proof  of  its 

origin,  ex  contractu:   it  does  not  extend,  therefore,  »- suigular 

successors.*    The  object  is  recoverable  with  all  its  rights,  fruits, 

and  accessions  ;*  but  being  a  contract  itricti  jurisy  interest  is  not 

included ;  but  the  value  of  a  thing,  no  longer  extant,  may  be 

recovered. 

laajaS  In  summa,  therefore,  this  action  is  persmalisy  strieti  jurit,  cota- 

"^^""^        petent  to  him  who  has  given  something  for  a  future  cause,  and  tt 

his  heirs,  against  him  who  has  not  performed  his  part  of  the  a^vc- 

ment,  and  his  heirs,  ^r  the  delivery  of  a  thing  given,  and  all  its 

•-.    lights,  fruits,  and  accessions,  without  interest  or  ue  value  of  such. 

§  2127. 

iKdoBoc  The  condictit  sint  causa*  includes  all  those  cases  which  neither 
or  UDB  come  under  the  categorie  of  cendictia  indebilt  or  ob  turpem  vel 
^_  injustam  causam-,  for  a  man  may  be  in  possession  of  his  neigh- 

bour's property  without  payment,  or  who  may  have  received 
monev  for  some  foture  cause  which  has  'not  been  realized  in  the 
sequel.  Thus  a  fuller  may  have  lost  a  garment  he  had  to  clean, 
and  paid  the  value,  but  it  may  afterwards  turn  up,T  or  a  creditor 
may  be  still  in  possession  of^  the  obligation,  chirographum^  of  his 
debtor,  which  has  been  paid.  A  woman  may  have  paid  the  das^ 
but  the  marriage  may  subsequently  not  come  oiF. 

This,  then,  is  an  actio  personalis,  competent  to  him  whose 
property  is  retained  by  another,  against  him  who  so  retains  it 
without  just  cause,  for  specific  restoration. 

§  2128. 
liiiEcd  It  has  been  before  observed  that  there  are  certain  obligations 

id  obligi-  which  may  be  assimilated  to  known  categories,  although  they  can 
hardfy  be  placed  within  them,  and  ranged  under  the  same  h^  as 
has  been  remarked  in  a  former  portion  of  this  work.^ 

It  will  not  be  necessary  again  to  treat  of  them  in  txlenssy  but  to 
refer  the  reader  to  those  parts  of  this  work  in  which  they  are  treated. 

'  J*;  ".  4. 1. «,  3.  s.  F  4 1-  *  c  4, 64.  s- 

'Id.  3.  §  j;  Id.  s,  4  ult.;  C.  4,  6,         •  4  1797, h. op. 
"•9-  'P.  n,  7,«. 

•C.  4,  6,  Si  P.  II,  4,  ult,  •%i797,h.op. 

•C.  II,  4^1,  J,  8. 
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Ha]i(ax,>  finding  in  the  Institute  the  three  actions,  de  centtituta,  trnhx't  emr. 
de  PecuUOf  and  de  jurt  juranda  volantario,  foUowing  obligations 
arising  out  of  impUra  contracts,  has,  without  more  ado*  assimilated 
them  to  these  ;  but  a  slight  examination  would  have  shewn  such 
not  to  be  the  hct.  Their  being  prxtorian  remedies  certainly 
does  not  mate  them  implied  contracts,  or  even  similar  to  such. 
For  iasOace,  the  comtitutwn  is  assimilated  *t6  the  itipulatio,  and^ 
consequently,  the  action  arising  out  of  it,  termed  d/  constiluta 
fttunia,  resembles  the  eetie  ex  stipulatUf  of  which  it  is,  in  its 
origin,  a  prastorian  extension. 

The  aitio  de  peculia,  however,  is  fijund  in  the  Institutes,*  under 
the  title, — ^od  cum  to  qui  in  alitna  poteitate  est  negotium  gestum 
esse  dicatur,  and  the  actio  in  factum  de  jure  jurando  partakes  of  a 
nature  perfectly  distinct  and  anomalous,  which,  however,  can 
under  no  circumstances  be  assimilated  to  implied  contracts ;  it 
belongs  to  process,  and  may  be  accessory  to  many  actions  totolly 
different  in  their  nature;'  these  inadvertences  must  not  be  per- 
petuated. 

§  2129. 

The  actions  which  are  really  assimilated  to  those  arising  out  of  Actjom  on 
implied  obligations,  are  the  law  of  average  where  an  implied  "™g"and»£i 
contract  may  be  said  to  exist  between  co-freighters  of  a  vessel,  to 
indemni^  each  other  against  acts  done  of  necessity  for  the  preser- 
vation of  their  common  property.  We  find,  however,  no  condictia, 
or  actio  ex  lege  Rhodia,  and  some  traces  of  it  would  have  survived 
had  it  ever  existed  j  the  plaintiff  must,  therefore,  have  been  driven 
to  other  remedies.*  Thus,  he  who  lost  his  merchandise  by  lighten- 
ing the  ship,  has  his  actio  ex  bcate  against  the  master,  who,  on  his 
part,  can  exercise  his  right  of  retention  on  the  merchandise 
saved,  until  contribution  be  made,  or  he  may  bring  an  actio  ex 
emducte  for  the  rateable  assessment  and  division  of  the  damage,^ 
or  he  mdy  cede  his  right  of  action  to  the  carriers.* 

§  2130. 

The  actio  fimeraria,  for  the  expenses  of  burial  against  him  Aciio  fiiacnrii 
whose  duty  it  is  to  perform  this  office,  is  assimilatable  to  the  ™o"l>" " 
negotiorum  gtstio.    Hence,  Heineccius^  correctly  terms  it  actio  pra-  *'  "  "**'  ^"^ 
teria  personalis  ex    quasi   contractu   negotiorum   gestioni    xmulo 
eidiaque  bona  pdei.,  qua  in  subsidium  et  cum  privuegio  pneiationis 
datur  ei  qui  sumptus  in  funus  alienum  fecit — ejusque  haredi  contra 
en  Julius  funerandi  incumbit  offifium---eorumque  heredes,  ad  sumptus 
HUs,  pre  aefuncti  facultatibus  et  dignitate  factosy  recuperandos.' 

'  Aiul.  3,  I,  ^  iti.  '  Id.  1,  pr.  %  1. 

'1.4,7,%  4.  'P.  IS,  .,  s^irg- 

'P.  II,  I,  3,^1  i  1.4,7,%  II.  'E.  I.  adPind.  It.  7,^179. 

'  Htincc.  £■  I.  id  Pand.  14,  1,  %  150-  *  P-  ii.  71.31,  %  i. 
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§    2I3I. 

Before,  however,  passing  to  the  next  Title,  which  treats  of  the 
actions  arisinz  out  of  offences  real  and  implied,  some  remark  must 
,  be  made  on  ine  omission  of  mixed  actions :  Those  usually  placed 
under  this  head  >  have  been  transferred  to  more  appropriate  cate- 
gories.* 

Now  Justinian  disuihutes  his  actions  into  two  great  divisions, 
in  rem  and  in  perimam,  and  then  he  tells  us, — ^adam  ectionts 
mixtam  camam  oitinere  videntur,  tam  in  rem  quam  in  ftrtmam ; 
and  then  goes  on  to  instance  the  familite  herciscunda  aclte,  the 
cemmuni  dtviJunda,  and  the  finium  ngundorumy  because  the  judge 
has  the  discretion  in  adjudging  the  object,  and  in  equalizing  the 
burden  by  amercing  the  other  party  in  a  money  payment.  It 
would  not  be  difficult  to  prove  the  want  of  foundation  for  this 
distinction,  if  it  were  necessaiv,  and  If  the  compilers  of  the  Insti- 
tutes from  those  of  Gaius  really  meant  this,  for  it  is  perfectly  dear 
that  these  are  real  actions,  the  inheritance,  or  common  property, 
is  to  be  divided  ;  or  the  land  wrongfully  inclosed  by  the  one  party, 
in  setting  up  his  fences,  is  to  be  assigned  to  the  other.  These 
are  clearly  remedies  in  rem ;  and  it  is  out  an  incidental  fact,  that 
the  judge  is  allowed  the  discretion  of  commuting  any  part  for  a 
money  payment ;  indeed,  the  rule  of  the  English  law  serves  to 
explain  this,  and  is  termed  owelty  of  partition  i  still  the  nature  of 
the  property  is  not  changed,  for  where  land  is  sold  under  com- 

f)ulsory  powers,  the  produce  of  the  sale,  when  p.aid  into  court,  is 
ooked  upon  as  realty,  and  must  be  re-invested  in  land,  if  the 
land  has  been  subject  to  an  intail  or  trust,  and,  vite  versa^  person- 
alty in  trust  invested  in  land  may  be  disintailed. 

Nor  is  the  case  different  where  a  penalty  is  attached :  the 
thing  in  question  is  restored,  but  inasmuch  as  a  certain  penal^  is 
incident  to  the  taking,  that  is  also  adjudged.  The  causa  could  only 
be  said  to  be  mixta,  with  some  degree  of  truth,  when  it  lies  in  the 
alternative ;  but  hardly  even  then,  since,  if  the  penalty  or  value 
be  sued  for,  it  is  a  personal  action ;  but  if  the  thing,  it  is  real,  with 
more  reason  may  it  be  said  that,  m  such  case,  two  actions  are 
combined  in  one  suit,  and  it  is  in  this  sense  that  the  word  mixta 
must  be  understood,  viz.,  that  to  avoid  the  inconvenience  of 
bringing  two  actions, — one  for  the  thing,  and  a  second  for  die 
personal  claim,  be  it  penalty  or  damages,  —  and  to  avoid  the 
objection  which  mig^t,  in  some  cases,  be  raised,  of  one  acting  as 
an  estoppel  to  the  other,  both  are  allowed  to  be  brought  in  com- 
bination, so- that  the  judgnunt  on  both  being  simultaneous,  the 
one  cannot  be  said  to  have  interl^red  with  the  other. 
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TITLE    VII. 

Actions  CI  DetictH — Actb  in  Simplam — In  Dophnfi'— In  THphiai — in'Qdidraphim— ' 
Coadictio  Fanin — Actio  Fiuti — Rnum  Amotanim — De  Vi  Bodoiuhi  R^tonun — 
Pe  Tutla — Id  Triplum  Contra  VUtora— Legii  Aqniljic — De  Lcgidi  VencrabUtbu* 
LodrVcl  EcdcBz  Rclicdi— Dc  Injunii  et  Fimoui  Libcllii — £1  Lege  Comclu  dc  In- 
joriii— Ketonid — Aclio  dc  Serro  Conupta — De  AteiCDribiu — De  Fugltivb— Actio 
ConCn  MeuoRm  qui  Falnun  Modam  Olierit — Acdona  Populirci — Ex  Obllga- 
tionibu)  Qaaii  ci  Delicto — Actio  de  Alba  Coimplo — la  Fictum  Conm  Eum  Qui  Jul 
Kovum  StiEuent  auC  ImpcDaTCnt — Cootn  Eum  Qui  Jui  Diccati  Non  Obtempe- 
nranc — Concn  Eum  Qui  in  Ju*  Vocalum  Vi  Exemit— Conln  Eum  Per  Qaim 
Fictum  £it  Qgo  Minu>  Quli  in  |ndicio  Sitat — Acdo  Contn  Eum  Qui  in  Jul  Vocat 
Pitnm  aut  Pacronum --Actio  in  Fictum  de  Calumnuloribui— Aclia  Suipecli  Tutorit 
—Actio  CooCia  JUdicent  Qui  Utem  Suun  Ficit — Dc  Dejectit  et  EITuob— De  Suspeiuit 
et  ^oia$ — De  Rcccpto—  Oondtcda  ob  TutpeiD  TCi  Injgnm  Caiaim. 

§    2132. 

We  hare  noV  arrived  at  the  considerauon  of  the  remedies  AcikHu  on 
applicable   to  delicta  or  maUftcia,    such  as   have  already  been  °^^?'""' 
described  in  the  first  Title  of  this  boolt,*  together  vrith  the  distinc-  d«!ic».*' 
don  between  public  and  private  penalties.'    The  Institutes  *  lav  it  P<nue  ue  in 
down  broadly,  emrus  actionis  vel  in  simplum  conceptie  sunt^  vet  in  ^^^^''^ 
duplian^  vel  in  triplum^  vel  in  quadruplum,  which  is  the  limit  of  tnpiuml  in 
penal  dani^s.     These  sums,  however,  include  the  thing  sought  quadroiiluiD. 
to  be  recovered,  or  its  value  :  thus,  the  simplum  arises  out  of  the  *'"  '»"?•»'»■ 
itipulotiaj  mutuum,  emptio^  venditia^  locatia,  conducting  mandatum^ 
and  many  others,   because  in  these  no  more  is   sought   to  be 
recovered  than  is  actually  due ;  in  other  words,  a  certa  pecunia, 
or  simple  debt,  is  claimed,  without  any  damages  for  delay,  or  on 
other  ground ;  but,  in  the  case  of  a  duplum,  or  single  damages,  in  duphun. 
the  object  is  claimed,  and  a  sum  equal  to  it,  by  way  of  damages. 
Instances  of  this  occur  in  thefts  non-manifest,  the  damnum  injuria 
of  the  Aquitian  law,  the  depositum  infictando  crttum ;  the  action 
for  corrupting  a  slave,  by  inviting  him  to  run,  or  commit  acts  of 
insuboidinadon,  incur  extrav^ant  expenditure,  or  for  otherwise 
deteriorating  him,  termed  actio  de  sirvo  ewrupta^  and  which  lies 
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against  the  perscoi  who  has  committed  such  offense.  In  esti- 
mating the  value  of  such  slave,  the  objects  which  he  has  either 
squandered  or  taken  off  with  htm,  are  computed  as  part  of  his 
value,  and  the  double  of  this  estimate  is  the  sum  due  to  the 
master. 
In  tnpium.  The  triplum,  or  double  damages,  lies  against  officers  of  justice 

In  Jiuadniplum.  for  exaction,  and  the  quadruplumf  or  triple  damages,  in  the  case  of 
manifest  theft. 

The  English  law  has  no  parallel  to  this,  except  in  the  penal 
revenue  acts,*  in  which  a  penalty  in  addition  to  the  amount  of  tax 
due  is  charged  upon  a  de&ulter  attempting  to  defraud  the  state. 
These,  however,  are  public  penalties,  while  those  of  Rome  were 
private.  The  law  of  England  knows  no  means  of  imposing  a 
certain  penalty  in  an  action  arising  out  of  obligation  founded  in  tort, 
or  otherwise  than  by  assessment  by  a  jury,  the  members  of  which, 
however  they  may  be  directed,  cannot  be  bound  by  any  measure 
of  indemnity,  in  any  particular  case,  though  the  verdict  may  be 
upset  on  the  ground  of  excessive  damages. 

Now,  in  analysing  this  species  of  action,  it  would  be  difficult 
not  to  see  that  there  are  here  two  distinct  remedies  consolidated 
in  order  to  answer  a  certain  purpose,  the  one  consisting  in  that 
action  which  follows  the  property  existing,  or  by  commutation  of 
the  value  of  it,  called  aetit  rei  persecutorta^  and  the  other  which 
follows  the  penalty,  termed  actio  pcene  perieaitorta,  or  short 
paenaUs.  By  combiningthese  two  remedies  into  one,  we  arrive  at 
an  anomalous  result.  The  thing  is  claimed  by  one  component 
part,  and  the  duplum,  iripium^  or  quadmplum  by  another;  the 
former  element  obtains  acknowledgment  of  the  right  to  the  object, 
together  with  its  specific  return,  or  its  fullest  value ;  the  latter 
punishes  for  the  invasion  of  property ;  it  is,  therefore,  restituticm 
combined  with  a  stated  ratio  of  damages  for  illegal  detention. 

Now,  as  this  is  a  cmdictfQ  in  the  old  and  not  in  the  new  signifi- 
'  cation  of  the  term,  it  may  be  considered  as  equivalent  to  vindicath  ; 
but  the  term  actio  parnaiit  includes  the  actio  rei  et  poenz  per- 
ucutaria.  Justinian  states  that  the  Twelve  Tables  introduced  it 
trom  a  detestation  of  theft ;  but  it  would  have  been  clearer  to 
have  told  us  that  the  Twelve  Tables,  from  such  detestation  of 
theft,  had  allowed  the  combination  of  two  actions  in  one,  whereby 
all  objection  arising  on  logical  grounds  would  have  been  obviated, 
and  the  real  fact  stated. 

The  proof  of  the  correctness  of  this  new  view  lies  in  the  fact  of 
the  actionis  rei  persecutoria  and  pcenalet  not  being  incon^stent  or 
incompatible  with  each  other.* 
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§    2133- 

The  delictum  Jitrti  ^ves  lisc  to  the  ton/Htlit /urtiva^  vhicb  is  Thei 
an  action  for  the  recovery  of  the  object  stolen."  By  this  remedy  fi«ti»i. 
the  owner  of  the  object  condicit  rem  suam ;  according  to  Jus-  ^i,,,,^,^^ 
tinian's  definition,  the  use  of  the  term  is  anomalous,  because,  in 
alluding  to  personal  actions,  he  says  they  are  termed  condictions,' 
and  this  is  rather  a  vindication  of  property,  where  the  actio  vindi- 
eatimis  or  ad  exhibendum  will  lie  in  most  cases.  The  pecu- 
liarities of  the  emdlctio  furtiva  consist  in  its  arising  out  of  a 
delict,  and  yet  not  carrying  with  it  the  penalties  of  in&my,*  in  its 
extending  against  heirs,*  which  actions  arising  out  of  causes 
eminently  personal  do  not. 

An  endeavor  has  been  made  to  account  for  these  anomalies  by  Theoria  by 
urgine  that  the  ftn^iVufio  would  not,  in  all  cases,  be  a  sufficient  *'^''" 
remedy,  because  it  would  not,  in  its  original  form  for  instance,  lie  ^^   ' 
against  those  who  were  fraudulently  out  of  possession. 

It  is,  moreover,  ut^ed,  that  an  actio  ret  perieatteria  cannot 
involve  the  penalties  of  in^my ;  and,  with  respect  to  the  last 
point,  its  extending  against  heirs,  that  having  been  converted  into 
the  property  of  the  thief,  it  passes  to  his  heirs,  who,  therefore, 
ought  to  be  liable  to  reimburse  the  person  robbed,  upon  the  prin- 
ciple of  a  restitution.^ 

Hence  it  is  clear  that  the  cimdictia  furtiva  is  based  upon  a  iMwtdR. 
delict,'  and  is  personal,  because  it  allows  the  recovery  of  the  object 
out  of  his  property,  (com  the  thief  himself,  or  his  heirs.^ 

The  action  is  competent  te  those  who  are  the  true  owners,'  to  To  whom 
those  who  possessed  the  object,  but  not  to  legatees  ;>  and  ta  those  '™' 
who  have  not  alienated  the  thing  stolen,"'^  to  those  whoimay  be 
considered  as  owners  in  respect  of  the  thief,  such  as  those  who 
possess  in  good  laith,*'  and  tutors  acting  for  their  pupills.'* 

No  other  title,  or  jus  in  rf,  but  that  of  ownership  will  suffice, 
unless  a  condictio  incerti  be  brought,  as  upon  the  possession,  or  for 
interest}"  for  he  who  is  deprived  of  all  legal  title  in  the  object 
stolen  is  held  intitled  to  a  condictio  in  a  much  less  degree  than 
the  commodatary  or  depositary  i,'*  but  the  heir  may  bring  it. 

When  things  are  sought  to  be  recovered  from  out  of  the  estate 
of  a  thief,  this  condiction  lies  against  him,  whether  he  be  in  actual 
possession  or  have  ceased  to  be  so  without  fraud,  upon  the  prin- 
ciple of  a  thief  being  always  in  fraud,  and  always  in  default. 

^ i  190S, h. op. i  P.  13,  1,1,3-  *H.  *%<)*■ 

*L4,e,  ^iji  Guu4,§iS.  "P-  ja,  171  (36. 

•P.44,7,  J6;  Id.  9.  "  P.  47,  t,  56,  ^  pen. 

;  J;  4.  J,  4  9-  ,  "  P-  "3.  ».  ««.  <i  "H.  (  P.  47,  ".  «S. 

•p..s.»,",%s-  *,'J„P-"'''";  . 

•P-IJ.  «.  7.*»-  "P.  47.*.  "4.%  16. 

TH.I.  "P.  I3.>.!i  I-4,i.*iilt 
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It  lies  utilittr  against  pradonet  et  raptoresy  despoilers  and  rob- 
bers,^ who  are  in  the  cat^orie  of  thieves,  but  not  against  him  who 
advised  and  counselled  ihe  theft.*  It  lies  against  many  thieves  in 
selidum^  satisfaction  by  one  of  whom  is  nevertheless  allowed  to 
liberate  the  rest  from  dieir  obligation.' 

The  liabilin'  of  heirs  extends  only  to  that  which  may  have 
come  into  their  possession/  and  one  heir,  heres  tx  asse^  is  liable  in 
soiidum,  others  pro  rata. 

The  thief  is  bound  to  restore  the  object  cum  omni  cauia^  with 
all  its  rights  and  pertinences,^  or  the  highest  value  of  each  indivi- 
dual thing.^  Lastly,  their  condiction  may  be  for  a  certain  or  an 
uncertain  thing.T 

The  cendictio  ctrti  is  competent  to  the  Jeminut^  or  owner,  or  It 
him  who  is  reputed  owner}'  the  rtndietio  inctrti  to  whomsoever 
may  possess  a  right  on  the  object,  and  to  the  heirs  of  such  person 
■  against  the  thief,  or  many  in  solidumy  and  his  or  their  heirs,  for  so 
moeh  as  may  be  traced  to  his  or  their  possession ;  it  hes  fbr 
tbe  restoration  of  the  thing  stolen,  with  allies  rights  and  appurte> 
nances,  or^ir  the  highest  value  it  ever  bore. 

But  this  condiction  will  not  lie,  if  the  owner  shall  have  alienated 
die  stiJen  property  i^  If  he  shall  already  have  received  dther  the 
thing  or  its  estimated  value ,  >"  If  he  shall  have  refused  to  recnve 
the  object  without  sufficient  and  just  cause,"  inasmuch  as  no  one 
is  silly  enough  to  seelc  to  obtain  by  litigation  that  which  the  ofbcr 
par^  offers  to  him ;  If  the  obligation,  arisijig  out  of  the  delict  of 
theft,  have  been  extinguished  1^  a  novation,'^  because  in  all^such 
cases  there  is  a  sufficient  answer  to  this  tandittio. 


iiti.how  The  actio  furtl  difiers  Irom  the  tondicito  furtiva  in  this,  that 
;  in  iB  tj,g  fonner  is  for  recovery  of  the  penalty,  the  latter  for  that  of  the 
0  fat'  <Aject  stolen, — Furti  actio  ptrnam  petit  Ugitimam,  condictto  rem 
iptam ;  ea  res  facit,  ut  neque  fiirii  actio  per  condictionemy  ntqut 
eondictio  per  furti  actionem  consumatur.  Is  itaque  cui  Jiirtam 
/actum  esly  habet  actionem  furti  et  condic^imem  tt  ■  vindicatioaem  ; 
•  habet  et  ad  exhibendum  actionem.^* 

Now  we  have  seen  that  the  condictto  furtiva  is  only  competent  to 
the  detmnut^*  and  that  a  cendictiaftrtiva  incerti  to  the  pawnee,  and 


•P.  JO,  i7nHl  I-  Coj.  obt  7,  J7, 
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there  it  stop;,  others  have  not  the  remedy,'  but  ali  intercatad- 
hxte  cbeir  actia  /krti  aninst  the  thief  in  dupltan^  or  in  jwad- 
ruplittn,  for  single  or  triple  damages,  according  to  the  circutn- 
stuice*   of  die  theft;*  like  the  emdictiti  it  ues'agai&it  active 
accessories  t  hut  Jc  goes  Isnher,  and  also  Kes  agamst  thoM-vho 
merely  aided  and  abated  the  theft,*  vpt  et  evHitlia  therefore  It  lies 
against  all  accessories  before  the  &ct.     Generally,  then,  the  attit  A  mon  com' 
_^r*'  is  the  iwtter  mnody,  because  it  gives  douUc  or  quadruple  P^henuie 
value,  and  has  a  much  more  extensive  competency  as  to  fJiintifisi  ""'  ^' 
but  it  does  not  obtun  the  specifio  return  of  the  stolen  object,* 
coosequently  if  such  return  be  desired,  it  becomes  neccMary  t» 
brim  the  eindictit^  fiirtiva  in  aid  of  the  actia  fitrti. 

To  recapitulate,  then,  the  requirements  of  the  actta  Jiirti^  it  RuuinmcnC! 
must  be  premised,  that  it  lies  for  the  theft  of  an  object  susceptiUe  ^tn«*ctui 
of  cmtrtetaiia,  therefore  of  a  movc^le,  hence  JlUi  fimuliai  and     ^' 
slav^  arc  liable  for  theft;'  also  for  usus /iirtivui,  as  where  one 
uses  a  diing  widiout  permission,  or  otherwise  than  is  allowed  by 
the  owner  ;>  also  for  the  puststio fitrtiva^  when  the  lawful  owner 
has  deprived  another  of  an  object  which  he  naturally  and  jusdy 
possessed.^ 

"Ryjartum  manifiitum  it  is  implied,  that  the  thief  was  caught  Fumm  mini 
in  the  act,  jlagranu  dtUctn,  being  taken  by  chasing  and  clamor,"  fcwm- 
in  which  case  the  p<xna  is  in  quadruplum,  but  if  nic  maaiftstum,  it  Ncc  minifc,- 
is  in  duplum  only."  These  are  the  only  two  distinctions  of  theft  t""- 
left  by  Justinian,  who  abolished  the  canceptum^  eilatum,  pnbibitum^  Coaa^am, 
and  nen  ixbibitum^"  by  name,  though  in  practice  these  distinctions  p»hii>'«ni, 
are  doubtless  maintained.  ^iKwm""" 

Since  there  must  be  a  emtrtetatisf  it  will  not  lie  where  ibotiahed. 
one  goes  into  the  house  of  another  aninu  furandi^  but  takes  wf*"-''" 
nothing  i  such  person  is,  however,  punishable,  ixtra  erdinem,  as  a  *"'°"  "* 
dirtdariusy^  because  the  animus  alone  is  insufficient  to  constitute  a. 
thief,"  without  an  aiding  and  abetting.  Those  who  are  not  masters 
of  their  actions  are  clearly  not  obnoxious  to  this  action,  as  in- 
sane persons,  madmen,  infants,  and  infantia  praximt-,  ahhongh 
such  as  Mcpuhtrtati  pnximi,  are  punishable  in  2  milder  degree," 
and  by  the  canon  law  he  is  not  accounted  a  thief  who  has,  pusb^ 
hy  extreme  necessity,  appropriated  some  trifle  to  his  own  use.** 
Although  no  action  lies  against  one  for  stealing  his  own  proper^, 
he  may,  nevcr^eless,  be  guilty  of  a  ftaudeulnt  possession  <^  itx* 
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N^Aor  will  it  lie  far  the  appropriation  of  an  btriditat  jaetmy 
becaiue  the  proper  remedy  in  such  case  is  the  actio  expihttr 
htrtiUtatis ;'  aiul>  ia  Ulte  manner,  as  between  husband  ana  wifej 
the  actio  rerum  amotarum*  lies.  A  filiui  famiHat  a  not  liaUe  on 
an  action  of  theft,  for  robbing  his  father,  or  a  slave  his  master,* 
because  no  right  of  actiwi  can  exist  between  persons  in  their 
relative  poution. 

No  action  of  theft  lies,  if  the  tmimus  bunim  facindi  be  wan^ 
ing ;  hence  he  who  has  carried  off  a  slave  g^l  for  lustful  purposes, 
cannot  be  reached  1^  this  action,*  but  resort  must  be  had  hj 
the  remedy  given  ex  Ugt  AfuiHd  t  neither  does  this  actum  lie 
^lainst  one  t^ose  ot^ect  is  maliciou)  damage* — indignity,  and  not 
profit.* 

Hence  the  actia  fiirti  may  be  summed  up  as  competent  t»  the 
owner  of  the  object  stolen,  and  to  him  having,  interest  at  whose 
risque  the  object  may  have  been,  and  to  his  tieirs,  agaiiitt  the  thief 
and  him  by  whose  aid  and  counsd  the  theft  has  been  committed,' 
but  not  against  heirs  ;  for  an  in  quadruplum  in  the  case  of  mani- 
fest, and  in  ditpkun  in  the  case  of  ihki  manifest  theft. 

§  "35. 

Between  husband  and  wife,  no  actio  fartij  properly  so  called, 
will  lie,  out  of  consideration  to  the  respective  positions  of  the 
parties,  unless  the  theft  took  place  before  coverture,  in  which 
case  the  centiictio  fiirtiva  may  be  brought  for  the  recovery  of  the 
property ;''  if,  however,  it  took  place  during  coverture,  and  in 
expectation  of  divorce,  the  person  robbed,  and-  his  next  heirs, 
have  a  remedy  by  the  actio  rerum  amatarum  directai^  but  if  in 
anticipation  of  death,  the  action  lies  utilittr  only,e  and  the  heir 
must  content  himself  with  the  btreditatis  pttiti^  actio  ad  exbi- 
bmdum^  and  condiclio  ob  injustam  cauiam."> 

The  object  of  this  action  is  the  restoration  of  whatever  has 
been  taken,  together  with  its  appuitenaoces  or  value,  without 
the  beneficium  competentia-^^  against  the  heirs,  however,  in  so  fiw 
only  as  benefit  may  have  descended  to  them  by  means  of  ^ 
amotion.!^  This  action,  however,  pre-supposes  the  subsequent 
'  ision  of  the  marriage,"  save  the  one  exceptional  case  of  an 
(1  being  brought  for  a  thing  belonging  to  a  third  par^,  being 
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taken  firoin  one  of  the  panic*  to  the  marru^e  by  the  otber,>  because 
the  general  rule  obtains,  that  during  coverture  an  actit  in  faettm^ 
or  rti  vinScalia  only  will  lie.* 

Of  course,  all  the  usual  remedies,  on  'account  of  a  theft  com- 
mitted after  marriage  dissolved,  are  competent  to  either  party.' 

§  2136. 

Raplna  is  the  violenta  rci  aliena  mobillt  oblatto  lucrl  facitnM  Deribononun 
causa  doh  malo  facta^  and  the  edict  erecting  it  into  an  onense,  is  "P""™"* 
intituled  de  vi  eonanim  raptorum  ft  de  turha^  and  is  conceived  in 
the  following  words, — Si  cut  dolo  mah  bominibui  toactis  damni  quid 
factum  itst  dicetUTy  tive  cujm  bona  rapia  esse  dieeniur^  in  euniy 
qui  id  f taut  dicttur  intra  annum^  qua  primum  dc  ea  re  txperiundi 
pettstas  Jutrit  in  quadruplum,  post  annum  in  simplum,  judicium 
dabe.  Item  si  serous  ftcisst  dicttur  in  deminum  judicium  naxali 
dabe. 

The  nature  of  this  offense,  and  the  history  of  its  remedies, 
will  be  found  fully  elsewhere.' 

The  actio  vi  bonorum  raptorum  must,  however,  be  distinguished  Turin, 
from  the  lurba.   Rapina  subjected  the  parties  concerned  in  it  to  an 
actio  in  quadruplum  within  the  ]^ar,  and  after  that  time  to  an  actio 
in  simplum,'  whereas  the  turba  only  gave  an  actio  in  duplum  within 
theyear,  and  in  siinplum  after  its  expiry.' 

The  actio  vi  bonorum  raptorum  applied  to  moveables  only,  for  Applieito 
where  a  violent  invasion  of  an  immoveable  took  place,  the  remedy  '"<"*»'''^ 
must  be  sought  in  the  edict,  by  means  of  the  interdict  undt  v;, 
or  in  a  judicium  publicum  ex  lege  fuUa  de  vt  publico  vel  privata ;  * 
in  like  manner,  it  would  not  lie  for  robbery  from  the  person, 
although  that  offense  was  naturally  not  left  without  an  adequate 
remedy.B 

The  action  will  lie  equally,  whether  the  offense  has  been  com-  Agalut  whom, 
mitted  by  the  defondent  in  person,  or  by  others  acting  under  his 
direction," 

It  docs  not  lie  against  impuberts,  if  incompetent  to  crime,**  but  Winn  not 
it  does  extend  to  the  heirs  of  the  wrong  doer,  notwithstanding 
that  the  condietio  Jurttva  lies  against  them  for  whatever  may  have 
come  into  their  possession  \  ^  nor  does  the  value  of  the  object  of 
the  plunder  make  any  difference.** 

Although  this  action  is  in  quadruplum,  yet  it  expires  with  the  lo  dnntioD. 
year,  and  can  only  be  made  avmlable  in  simplum,  and  as  such. 
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oiudniple  ¥alue  includes  '(be  cadinited  vslue  <>f  tbe  tlui^  pbm- 
dered,  as  well  as  die  penalty  t  the  attie  fiirti  runifitti  lies  a^wM 
the  raptor  qaa  thief,'  and  not  only  this,  but  a  cnminal  proBecitfioa 
also  lies  against  assassins,  graiiattrtty  and  whoever  (oba  mnDed, 
and  Tobben,  iatmus.' 

§  »'37- 

The  second  part  of  the  edict  treats  of  the  kindred  ofiense 

of  turbat  and  runs  as  follows  ; — Cujiu  dtU  male  in  turia  doHmmm 

quod  factum  tttt  dtcttur,  in  aim  in  anno,  quo  primum  it  ta  rt  ex- 

periuniii  peteUai  Jkerit,  in  duplum^  pest  annum  in  simpIum^juMcimm 

'•  Thus,  the  offense  of  tarba  is  kindred  to  that  of  rapina^  and  was, 
like  it,  introduced  by  the  pnetor,  :M.  Lucullui,  to  suppreu  tbc 
disorders  which  had  arisen  during  the  civil  disturbances,  fiom 
assemblies  of  armed  men  in  the  public  streets.*  Consequentlj, 
although  there  be  no  rapina^  yet  every  damage  caused  by  persons 
taking  part  in  such  illeg^  assembly,'  consisting,  as  it  must,  of  at 
least  ten  persons,  comes  within  the  provisions  of  the  law  ;■  for  if 
there  only  be  two,  or  three,  or  four  persons  concerned  in  a  tumult, 
it  is  not  said  to  be  a  turba^  but  a  rixa^  or  wrangle. 

The  nature  of  this  oiFense  is  sufficiently  explained  by  tbe  edict 
itself.  Its  object  was  to  suppress  street  rows,  which  we  arc  led 
to  suppose  were,  at  the  period  at  which  the  edict  was  promul- 
gated, excedingly  frequent  and  dangerous.  We  should,  however, 
be  rather  led  to  infer  that  the  offense  of  turba  had  not  robbery  for 

im,  but  the  indangering  private  individuals,  even  those  not 

Y  participators  in  it, 

he  aclia  de  turha  lies  in  faver  of  the  deminus  or  of  other 
interested  party  agaimt  him  who.  With  evil  intent,  has  done  any 
damage  in  a  street  row,"  but  not  agaimt  his  bdrs,  in  dupbam 
within  the  year,  ahd  after  that  time,  in  timplum  only. 


guQ^  pai 


5  1138. 

The  actio  in  triplum  arose  in  the  tatter  age  of  Rome,  when  die 
serving  of  process  began  to  be  done  by 'officers  of  tbe  coun 
instead  of  by  the  plaintiiK  as  fofmeriy. 

These  officers  were  tenaed  matmts^  and  the  deficadent  was 

■L4,i,pr.i  P.+7,g,i,%joi  P.+7,         '  U.  4.  %!■ 

'  P.  4I,  19,  2S,  %  10,  15.  tu^  nncc  tomult  u  w^  n  riot  in^ 
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bound  to  pay  this  bailiff  of  the  court  hia  fee  of  office  for  dw 
iniitaiatio.  This  amoiuted  to  half  per  ceoL  calculated  upon  the 
sum  claimed  in  the  libel.  If,  therefore,  the  plaintiff  had  in  his  libel 
flairpf^  more  than  he  wai  intituled  to  recover,  it  followed  that  die 
defendent  would  have  to  pay  »  la^er  sum  to  the  viator  than  he 
ought,  and  dii>  he  can  recover  threefold  from  the  plaintiff,*  not 
on^  of  the  sum  paid  in  excess,  but  also  of  aU  -damage  caused 
thereby,*  in  which  triplum  the  sum  overpaid  it  included ;  therefore,, 
in  iact  this  acttoo  it  for  return  of  the  excess,  and  douUe  dut  sum 
in  addidon,  as  penal  damage*.  There  are  other  penalties  in  trifhpiu 
This  is  a  eanjictio  t»  kp  L.  H,  C.  it  plus  pit.  {Hi.  jr.  ». ) 

So  much  has  already  been  said  in  another  place,'  upon  the  In-  *^i^^ 
portant  Ux  Ajuilia^  tlut  litde  remains  to  be  added  under  the  head  ^"''*- 
of  aerions. 

It  will  be  found  that  this  law  superseded  all  provisions  upon  the 
subject  of  danmum  injuria  or  injurim.  Its  leading  axioms  hare 
alrndv  been  set  out.*  First  it  was  required  that  the  damage 
shoula  be  done ;  secondly,  to  property ;  thirdly,  of  another ; 
fourthly,  by  a  freeman  ;  fifthly,  contrafy  to  law  and  justice  j  and 
fifthly,  by  design,  incapacity,  or  infirmity.' 

The  nrst  chapter  applied  to  injuries  done  to  slaves  and  domestic  if  ^"f'  cbi{ 
caCde ;  the  second,  tn  ad  ttipulatartm  qui  pecuniam  in  fraudtm  ^"^ 
ttipulalerii  aceeptum  feetrit  quanti  ta  res  essit  tanti  actto  eonsti- 
tmtur  i  the  third,  to  tamed  or  other  animals  and  inanimate  objects ; 
and  this  is  so  Urge,  that  it  comprehends  all  damage  whatever  done 
to  the  property  of  another. 

Where  many  have  been  joindy  the  cause  of  the  damage,  the  Jouk  ddcn- 
acrion  lies  against  each  and  every  of  them,  in  teUdum ;  neither  ^'^'^ 
can  one  liberate  the  other  joint  wrong-doers  by  making  satis&c- 
tion,"  But  an  action  founded  upon  none  of  the  three  chapters 
extends  to  heirs.?  The  peculiarity  of  this  action  is,  that  although 
it  is  in  fact  only  in  simpUmj  yet,  if  the  defendent  resist  the  acdon, 
and  fail  in  his  defense,  ne  is  amerced  in  duplum.' 

The  actio  Ugii  Jquilim  may,  therefore,  be  summed  up  as  dviiisy  ' 
but  if  in  factum  prateria,  perimalis  tx  dtUctty  persecutory  of  the  ' 
object  and  of  the  penal^,  competent  to  him  who  has  a  legal 
interest  in  the  object,  to  his  heir  and  successor,  against  him  who 
has  done  the  dam^,  or  where  there  be  many  against  each  in 
soUJtan^  but  not  against  heirs,  for  the  greatest  value  the  object 
bore  within,'  a  year  or  mondi  last  past,  or  if  the  defendent  deny, 
in  duplum. 

<  L  4,  e,  ^  »4.  •  p.  9, 1,  S,  $  I ;  Id.  9,  ^  pen. ;  Id.  13, 

■C.  J,  10,1.  iS;F-i9.».»7'*»9- 

»  %  I93e-]94i,  h.  Of.  "P.  9, «,  II,  %  ». 

* i  191S, h. op.  'K.  M,i8il,4j,^9. 
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§   1140. 


WW  I  J!>ritt  °^  those  acdotu  which  involve  double  value,  and  lies  when  the 
RiictU.  heir  demurs  to  the  paynaent  of  a  legacy  left  to  a  hospital,  orphan 

asylum,  church,  <»  other  charitable  insdcution,  so  that  the  legatee 
is  forced  to  take  a  remedy  \yj  action.  This  is  upon  the  principle 
of  lit  injiciando  critctt-,  the  cc»iipcUing  the  legatee  to  bring  his 
action  being  equivalent  to  denying  the  right  to  the  legacy.^  ^m 
rtlieta  lacntanctii  tccUtiit  vtl  alih  vaurabiUbus  leeis  Ugati  vtlfiiti 
ttmmiisi  nomitu  dart  JiituUrintj  utqtu  adea,  ut  ttiam  in  judicium 
vecartMhtr;  tunc  enim  et  ibiam  rtm  vet  peainiam,  qua  riUcta  eil 
dart  cempeUiaitw^  tt  alitidtantum  pre  paiu^  tt  idta  i»  dupJum  tjns 
fit  eoitdmiuttia. 

Jai4i. 

Acija  de  injoiili      The  historv  of  the  law  of  injuries,  and  its  progress  and  changes, 

SJik"*         having  been  already  disposed  of,"  it  only  remains  to  add,  in  swnma^ 

that  injuria  consists  in  a  damnum  done  or  said,  to  the  direct  injuiy 

of  another ;  the  real  injury  resulting  from  an  act  done,  the  verbal 

from  the  use  of  injurious  expressions. 

lajnrii  nmplci        The  simplc  injury  differs  in  measure  of  intensity,   frt>m  the 

th««'M"        atrocious,  which  is  calculated  according  to  the  circumstances  of 

&ct,  place,  mode  of  dress,  or  reputation,  or  the  dignity  of  the 

person  to  whom  the  injury  is  offered.     Injury  is  omnis  eentumtSa 

aiteri  dole  male  illate.* 

Imfuberti  and  furiosi  cannot  be  guilty  of  it,  not  being  resport- 
sible  for  their  actions  in  this  respect ;  *  neither  he  whose  duty  it  is 
to  correct  and  train  up  the  mind  and  body  by  word  and  deed,  such 
■«  as  a  schoolmaster  and  the  Uke,'  so  long  as  he  excede  not  the  limits 

of  his  duty."  No  action  lies  on  an  injury  done  in  jest,^  nor 
for  accident  or  error." 

The  attacking  an  innocent  person  with  contumelious  expres- 
sions, is  not  the  more  the  foundation  of  an  action  for  the  statement 
being  true,  and  the  party  using  them  announce  himself  ready  to 
prove  their  truth  ;>  nor  are  words,  indeed,  necessary,  gests  are 
equally  actionable,^  if  tending  to  the  dero^tion  of  the  character  of 
another,"  or  calculated  to  bring  him  into  contempt,  and  to  de- 
tract from  his  ^  feme  and  d^ity." 
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An  action  will  lie  for  injuria,  in  &vor  not  only  of  one  who. 
is  aware  of  it,  and  who  does  not  consent  to  the  fjct  or  words,  but  - 
even  of  one  incapable  of  consent,  such  as  madmen,  inlants, 
and  persons  absent,'  nay,  even  to  consentient  parties,  if  such 
injuria  sin  a^inst  good  manners,  or  incidentally  affect  another 
party,* 

Since  the  principle  is  admitted  that  injuries  may  be  mediate  as  laduccimjui 
well  as  immediate,  the  superior  has  an  action  on  account  of  in- 
juries done  to  the  inferiors  under  his  protection  by  one  cognizant 
of  the  relative  position  of  the  parties.  Thus,  the  &ther  or  fau»- 
baud  has  his  action  for  injury  done  ti)  his  children  or  wife ;'  nay, 
even  the  affianced  husband  on  behalf  of  his  bride,*  and  much 
more  so  the  master,  by  reason  of  injury  to  his  male  or  female 
slaves,  provided  they  nave  been  dcspitefidly  treated,  with  the 
intention  of  thereby  contumeliously  aflecting  the  master,'  The 
wife,  however,  has  no  action  on  account  of  any  contumelious 
treatment  of  her  husband,  unless  the  act  complained  of  affect  her 
also  personally/ 

Malicious   suits  brought  against  any  one  indtle  him  to  an  Mindontni 
action.^    Forbidding  a  man  to  iish  in  the  sea  is,  if  he  obey  the  iciioii^e. 
prohibition,  actionable,^    although    the    prohibition    is   void    in 
law. 

If  a  slave,  belonging  to  many  joint  owners,  be  beaten,  all  majr 
sue  the  person  so  omndingiB  but  not  if  one  give  leave  and  license 
or  condone,  and  the  dcfendent  is  ignorant  that  there  are  ct^ 
owners  j  ^  but  one  of  joint  owners  may  beat  his  slave  without 
injuria,^  The  owner  can  bring  his  action  against  the  ihictuaiy, 
and  the  fructuary  can,  if  the  owner  beat  the  slave  —  inordinately  is 
to  be  understood  in  all  such  cases  and  not  for  the  mere  purpose 
of  correction.  The  action  in  respect  of  a  slave  contmues  after 
his  manumission  or  alienation.'* 

Where  a  person  in  chance  melee  receives  injuries  from  many 
persons,  eagtndum  tst  injuriai  quas  simul  faisus  sit  cenjungtre.^* 

An  action  will  lie,  both  agamst  the  person  who  did  the  injury, 
^nd  against  him  who  incited  him  thereto  ;>*  but  a  liberttis  has  no 
acrion  agamst  his  patron,  but  the  husband  of  a  libtrta  may  main- 
tun  such  action  for  injury  to  his  wife  :  in  lilce  manner,  the  son  of 
a  liitrtuty  or  the  wife,  may  have  their  actions.'^  If,  in  conse- 
quence  of  one  having  told  a  slave  he  was  a  free  man,  and  his  in 
consequence  having  tried  the  question  of  liberty,  and  *  canverify 
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being  free,  if  he  thall,  in  consequence  of  such  decUratton,  be 
found  to  be  a  akve,  action  lies  dearty  against  such  penon.* 

An  injury  may  be  done  to  funeral  obsequies,  or  to  a  dead  bodj', 
by  detaining  it,  in  which  case  the  heir  is  looked  upon  as  the  pa'son 
injured  if  he  have  administered,  but  if  not,  thai  ^e  estate ;  but  ia 
both  cases  the  heir  is  the  plaintiff.'  An  injury  done  to  a  slave  nude- 
free  and  heir  by  testament,  g^ves  him  an  action  as  heir ;  but  af^ 
administration^  and  when  aware  of  his  freedom,  he  has  it  in  his 
own  right. 

Acaons  niijght  be  multiplied  for  the  same  injmy ;  thus,  if  a  man 
many  a  Jllia  famiUn  who  is  injured,  her  husband,  her  father,  and 
she  herself,  wu  all  have  their  actions.' 


§  2142. 

The  same  penaltv  or  assessment  of  damages  clearly  cannot 
apply  in  all  cases  alike,  and  a  very  reasonable  disdnctjoa  is  made 
in  respect  of  the  persoa  oa  whom  the  injury  is  made  to  attach  i 
hence  the  pnetor  g^vcs  an  actio  t^  the  law  of  the  Twelve  Tatdet, 
in  addition  to  the  usu^  remedy  called  astimatma^  for  the  assessed 
value  of  the  injury ;  and  at  the  same  time  a  criminal  action  lies  for 
peiudhr  at  the  discretion  of  the  juc^,"  which  is  capital  in  the  case 
(^a  duturbaoee  of  tbc  taera  01  a  scandalous  )3ad.^ 


%  »>43- 

Acdaexiegc  The  U»  Gtiulia  dt  itijuriu''  g^ves  both  a  civil  and  criminal 
Canclii  de  remedy  in  cases  where  any  one  is  painfully  maltreated,  or  otber- 
"^""^  wise  cum  or  tine  dtlort  puliatus,  or  where  his  house  has  been 

invaded  by  force.* 

This  law  was  one  of  those  introduced  to  check  public  vitdence, 
at  a  time  when  society  had  become  disorganized,  and  many  idle 
ruffians,  set  free  by  the  cessation  of  the  civil  war,  prowled  about 
without  employment,  accustomed  to  violence  and  unaccustomed 
to  worlc 

This  remedy  was  competent  to  the  party  injured  only,'  and 
severdy  animadverted  upon  libels  to  the  derogation  of  otbeis.** 

The  Stnatus  Consultuniy  which  enlarged  the  scope  of  this  bw, 
extended  the  criminal  punishment  to  libellous  poems,  e^ugiams, 

'  M.  4  9 ««  i».  4.  M.  » i  4 I9S9.  h.  op.  I  P«J  R.  S. 

»P.i7.  K>.i.i«-  S,+,S!i  P-4!.*.»».*4. 

»  P.  47. 10. 1. 4  9-  £■  J.  l>  ♦».  * '■       ^       ^      ^ 

*  A.  Gdl.  N.  A.  XV  I.  '•  P.  47,  10,  Si  4  9-     The  giuwloa  ha 

*  P.  47i  10,  II  {  1. 4, 4, 4  7.  b«B  tmi  n  ta  U>e  mcamii|  of  **  i^. 
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mad  caricatures.'     And  imperial  constitutions  made  seditious  libel- 
ling a  capital  offense.* 

Many  cases  were  obnoxious  to  an  extraordinary  punishment.^  aniaod 
Hence  there  was  always  an  option  between  a  criminal  prosecution  <^''o>i°>'- 
and  civil  action*  as  in  England;  and  in  the  former  case,  the 
species  of  punishment  was  left,  extra  ordinem,  to  the  discretion  of 
the  judge,''  hence  the  omission  of  the  punishment  in  the  Digests 
in  virtue  of  the  lex  Cornelia  or  Sctm.  Even  the  civil  action, 
under  this  law,  involved  the  penalties  of  infamy,"  hence  the 
severe  animadversion  against  those  who  brought  it  vexatiously.T 

An  action  lies,  by  the  Cornelian  law,  against  any  one  who 
invades  the  residence  of  another  without  reference  to  the  owner- 
ship of  the  tenement  in  which  the  plaintiff  resides.* 

Although  the  father  can  take  the  benefit  of  a  prxtorian  remedy  Lio  diiecciy 
for  an  injuria  to  his  Jilius  familias,  yet  he  cannot  do  so  by  the  P".''^^  ^' 
Cornelian  law,  under  which  the  fiHus  familias  must  sue  in  his  '"^       ** 
own  name ;    nor  is  it  required  of  him  to  give  security  for,  or 
even  presume  his  lather's  concurrence  and   ratification.'     The 
provisions  of  this  law  allow  an  acter  or  plaintiff  to  tender  an  oath 
to  the  reus  or  dependent,  who,  if  he  thereupon  swear  that  he  has 
not  committed  the  grievance  complained  of,  is  held  purged  of  the 
offense. 

The  prxtors,  in  their  assesiorium,  are  said  to  have  imitated  the 
example  set  by  this  law.  Whoever  wrote,  composed,  pub- 
lished, or  maliciously  caused  to  appear  any  book,  epigram,  or 
other  thing  not  in  wnting,"  for  the  purpose  of  dcbming,  or  to  the 
prejudice  of  any  person,  or  caused  it  to  be  bought  or  sold,  is 
amenable  to  this  law  ;  and  the  person  giving  information  thereof, 
is  to  be  remunerated  out  of,  and  in  proportion  to  the  substance 
of  the  person  convicted,  according  to  the  discretion  of  the 
judge ;  or  if  of  servile  condition,  he  may,  perhaps,  receive  his 
liberty. 

It  is  not  allowed  to  derogate  from  the  It*  Coriulia  in  certain 
cases,  that  being  a  judicium  publicum  i  consequently,  in  cases  of 
poisonings  and  slayings,  the  remedy  must  be  taken  on  this  law ;  ^* 
but  not  for  crimes  under  that  degree,  for,  in  such  cases,  the  pne- 
torian  or  Cornelian  remedies  are  concurrent.'* 

This  action  can  not,  like  the  prztorian  remedy,  be  brought  in 
the  name  of  another.** 

Injuries  done  to  public  monuments  are  actionable,'*  by  imperial 
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constitntions,  also  under  the  Comdian  Uw ;  sdso  those  done  to 
the  sepulchr^  monument  of  a  parent.* 

A  Iree  man,  taken  as  a  liigitire  sbve,  has  his  action  for  the  con- 
tumely;* and  injuries  d<Mie  by  slaves  arc  actionaUe  a^inst  the 
owner  of  such  slave.^ 


4  ai44- 

Satisfacdon  ptr  rtttrstmem*  was  given  by  the  owner  of  a  slave 
bringing  him  before  the  judge  to  be  sufficiendy  beaten,  in  which  case 
the  plamcaff  was  barred  of  his  remedy,  because  he  is  held  to  have 
received  satisfaction,  and  to  have  thereby  discharged  the  injury  -, 
for  he  who  discharges  it  voluntarily,  precludes  himself  from  further 
prosecuting  his  suit ;  and  he  who  has  received  satislaction  must  be 
held  to  have  remitted  the  injury." 

If  it  ^her,  beii^  present,  remit  an  injury  done  to  h^^  son,  and 
if  the  injurer  be  a  person  of  low  condition,  the  son  nuy  have  bis 
action.^  If  an  attorney  ne^ect  to  bring  an  action  of  injury,  the 
principal  may  still  do  so ;''  and  a.  filius /amiliai  may  have  nis  action 
in  his  own  name,  if  there  be  no  one  to  bring  it  for  him ;"  the 
father,  too,  may  bring  it,  if  the  grand&ther  be  alive  and  neglect 
to  do  so. 

No  action  for  injury  lies  by  a  person  consenting,  nulla  injtaim 
ttt^qua  in  valmttm  fiatfi 

This  action  may  be  condoned— that  isj  remitted  by  wnple  coo- 
sent  }  and  wboso  has  received  satis&ction,  is  held  to  have  re- 
mitted his  right  of  action."* 

These  remedies  are  aetisnn  civiUs  it  criminaUt,  and  incapaUe 
■  of  estimation. "  The  i7fri>  ivitiffuifaniz  can,  however,  be  cumulated 
on  the  actio  adpalinodium,  which  is  rti ;  that  is  to  say,  fam4g  per- 
sefuuteria.^*  The  civil  action  can  be  instituted  and  conducted  by 
attorney}"  not  so  the  criminal  one,"  save,  indeed,,  this  privilege  be 
especially  conceded  to  illustrti^  to  avoid  the  penalties  of  infamy. 
The  prxtorian  actions  endure  a  year ;  the  civil  Cornelian  thir^ 
years ;  the  criminal,  however,  twenty  only.'^ 

Inasmuch  as  diese  are  actions  viitdictam  spiranUij  they  arc 
competent  neither  m,  nor  do  they  lie  against  heirs,'^  hence  they 
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Abate  on  the  death  of  either  pai^>  unless  the  Hi  eeutestath  hare 
taken  place  before  that  event.*  They  arc,  moreora*,  extkguuhed 
bjr  a  remission,  express,  or  even  taci^*  and  as  has  been  seen  ^love 
by  retortion. 

The  action  of  injury  does  not  generally  pass  to  heirs,;  but  if    - 
there  has  been  a  litis  cBHttttatie^  it  passes.' 

An  actio  injurtarum  extraardinaria  will  lie  for  calumny,  and  iiH 
volvcs  tieiJittm,  nlegatioy  or  ordini:  amotimem^  de^adation  of  rank. 

An  actioa  of  injury  will  Be  for  pouring  things  down  upon  a 
lower  house,  or  for  smoking  a  neighbours  bouse,  if  done  nuli- 
cknisly.* 

The  iMfuria  netra  arJinem  a  punished  according  to  the  status  of 
the  person ;  slaves  by  flogging,  freemen  of  low  station  by  fusti- 
gadon,'  and  others  by  temporary  exile  and  interdiction. 

§  2145. 

The  actio  de  term  cerrvpto  is  a  remedy  a^nst  one  who  corrupts  Actio  dcMmt 
the  slave  of  another  by  any  means,  and  is  therefore  an  injury.  """V"*- 
This  action  is  founded  upon  the  prxtorian  edict,  which  provides, 
^ju  servum   tervam  aBmum  alienam    recepisse  penuasistevt  quid 
ti  dicttur  dole   mala ;    qua   turn    earn  deteritrem  facertt,   tH    turn 
quanti  ta  rti  trit,  in  duplum. judicium  daboJ^    This  was  a  result- 
ing damage  to  the  master,  and  applied  where  there  was  no  remedy 
bv  the  Aquilian  law,  si  ab  alio  soUicitatur  ad  aHqutd  vil  facien- 
man  vol  cogitanJum  improbti^   and  even  where  die  Aquilian  law 
^plies,  this  was  ofien  a  more  convenient  remedy.     The  damage 
relates  more  particularly  to  the  moral  qualities  of  the  slave  ;  thus  Conapdoa, 
the  hehling  and  concealing,  or  giving  refuge  to  a  runaway  slave,  ^^'■ 
subjects  the  party  so  ofiending"  to  the  penalties   of  this  edict. 
Also  giving  the  slave  evil  advice,  or  inducing  him  to  commit 
'  mischief,  whether  followed  by  success  or  not,^  is  actionable,  even 
though  the  slave  be,  in  feet,  a  freeman,  because  the  dolus  of  the 
instigator  is  the  same.'*"     The  inducing  him  to  commit  liucu- 
nous  extravagancy,  or  be  contumacious  and  disobedient,^'   or 
inducing  him  or  her  to  commit  fornication,  is  rendering   him 
a  worse  slave  for  his  master,  and,  therefore,  is  actionable ;  but 
the  Aquilian  law  afibrds  a  better  remedy,  utiliter^  in  cases  <^ 
actual  damage,  such   as   persuading   him   to  mount  a  roof,  ot 
descend  a  well,  whereby  he  is  damaged  in  felling.'* 
If  the  common  slave  of  a  partnership  be  corrupted,  it  appears  ofatU*ehdd 


^P.  II, 


•H.  ii,iiil.4,4.iult. 

'"■»<■ 

'W -44.45-  'W-  '.%  J- 

*  For  (Oitiiicboii,  iidc  pott  pttnc,  Ck.  *  Id.  4,  4,  M- 

de  RBpnb.  »,  II )  Ut.   10,  9  I  Cie.  pro  "■  P.  1 1,  j,  5,  %  1. 

Rilur.  3,  4,  in  Vnr.  5,  6}  j  Sillut.  Citil.  >>  Id.  i. 

S I ;  Fcuiu  T.  pro  Scapulii,  P.  48,  19,  iS,  **  Id.  j,  ^  i  i  Id.  4 
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that  the  better  remedy  is  by  tfae  actio  pro  tocisy  and  ammiaii 
dividuniia^ 

If  one  have  the  usufruct  in  a  slave,  and  the  other  the  property, 
the  owner  has  this  action  against  the  usufructuary  who  has 
deteriorated  the  slave;  but  if  e  tmverie,  then  the  usulrucliury 
has  an  actio  utilts  only,  but  still  in  duplam,  whether  it  be  in  mind 
or  body.* 

It  lies  ibr  persuading  a  slave  to  destroy  obligatory  writings  of 
debtors,  but  not  for  injuiy  to,  or  destruction  of  accounts  j  but 
another  remedy  must  be  had  for  the  furtum.^ 

The  corruption  of  filii  and  Jilia  familial  is  within  the  edict 
Mliiitery  but  not  dirtcte^  because  they  are  not  in  patrimanie. 

If  the  common  slave  of  two  persons  be  persuaded  to  corrupt 
the  slave  of  the  one,  the  action  will  not  lie,  just  as  little  as  if  one 
slave  corrupt  his  fellow  slave,  ibr  both  are  in  the  same  property ; 
neither  will  an  actio  pre  tocio  lie  in  the  first  case.* 

If  he  in  whom  another  has  an  usufructuary  interest  corrupt 
the  slave,  the  dmtimit  proprietatis  is  subject  to  an  action.' 

The  estimation  of  the  damage  is  ia  duplum,  and  the  action  is 
1  competent  directly  to  the  master  only,  and  his  heirs,"  and  utilittr 
to  the  liather  by  reason  of  his  son,  to  the  usufructuary,  by  reason 
of  the  corruption  of  a  fructuary  slave.' 
F  In  estimating  this  dam^  in  dupJum,  is  to  be  brought  into 
account,  not  only  the  value  of  the  slave,  but  all  dam^es  con- 
sequent  on  the  act,  whether  the  loss  be  by  theft  or  other  means  i 
but  if  one  slave  corrupt  another,  then  the  remedy  is  by  noxal 
action  against  the  owner  of  such  slave.^ 

This  action  is  therefore  ptrstnaiii  ex  deUcto  pamalit,  and  prae- 
torian, competent  It  the  owner  of  the  slave  corrupted,  utilittr,  to 
the  usufructuary  and  father  of  a  child  corrupted,  against  the 
corniptor,  but  not  against  his  heirs,  for  double  the  estimated 
amount  of  all  damage. 


%  2146. 

All  ^mes  of  hazard  were  obnoxious  to  a  particular  law  in  that 
behalf,  especially  directed  against  gaming,'  under  a  penalty  of 
quadruple  damages.'**  The  xdilitian  edict  ^ve  an  indirect 
remedy  in  such  cases,"  JiUatores,  or  dicers,  came  under  this 
edict  as  a  question  of  correctional  police,  aUa  signi^ing  all 
games  which  depended  on  cbanci^^  for  the  Seaattu  amsuUttm  for- 
bade  games  for  money,  and  not  those  in  which  art  and  science 


*  Id.  14, 4  ». 
•Id.  14,4  J. 
*I<I.S&  t). 
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predominatn],  and  vhicb  were  virttitit  eausaytach^thslHittayOr 
javelin,-the  piLmt,  (v  djereed-fJay,  cuhmsj  or  racing,  /jt/fttfj  leaping  • 
or  dancing,  lueta,  or  wresding^  ptg"^,  -or  boxing,  Uinied  in  GrecK 

wcpiKvr^,  hntuii,  l^nntiSpo^os.'  Thus  /uAfi  is  an  honorable 
ctsrcise  of  art,  and  tpamio^  or  betting  upon  such,  is  -held  not 
to  be  contrary  to  natural  law,  and  permitted  hy  the  Lix  Titia 
Publieia  tt  Coriielia^  uid  a  Setm.  not  referred  to  bjr  name» 
being  a  reciprocal  donation 'undof  a  certain  condition,  diametrH 
cally  opposed  to  the  aha,  which  was  held  Co  be  a  most  base 
occupation  ;^  the  giving  symbols  or  rings  as  a  pledge  to  meet  at 
«  certain  place  to  sup,  was  not  within  the  prohibition.' 

Dicing  was  one  of  the  modes  whereby  shires  were  corrupted, 
who,  it  appears,  used  to  retire  to  the  chaca^  or  public  acwers  and 
privies,  to  indulge  in  diis  pastime,  whence  it  was  the  duty  of  the 
xdilcs  to  dislodge  them.* 

The  edict  ran, — Si  quis  sum,  apud  guem  aim  luiant  eist  dUitttr, 
vtrberavtrit,  damnumve  e't  dediritj  sive  quid  tt  ttmpore  dtma 
ejut  suhtractum  erit ;  juditium  non  daba.  In  ntm  qui  alets 
ludendm  causa  vim  iatu/erit,  utique  quaque  rts  trtty  animad- 
vertam.^  ^uod  alia  causa  sihilum  ejus  candictittttm  dah.^  The 
last  paragraph,  or  something  to  a  lilte  effect,  probably  formed  a 
portion  of  the  edict. 

It  does  not  appear  that  fellow  gamesters  who  robbed  each 
other  were  deprived  of  a  remedyi^  he  who  had  received  gamblers 
into  his  house  had  no  remedy,  either  rei  ptrsecutorite,  or  pcenalis^ 
hf  reason  of  any  damage,  thcA,  or  injury,  he  may  have  received.* 
The  public  authorities  could,  however,  interfere  against  those 
who  thus  offended  against  the  public  morality;  to  compell  penoos 
to  play,  or  prevent  the  lowers  from  departing,  was  equally  ob- 
noxious to  the  edict,  and  subjected  the  parties  to  a  pecuniary 
line,  the  quarries,^  or  public  slavery.  Money  lost  at  play,  can 
be  recovered  by  the  loser  by  condictia  indeiiti,^"  if  he  have  paid, 
consequently  the  winner  has  no  petitory  action  for  what  he  may 
have  won.'* 

§  2147- 
A  slave  is  said  to  be  corrupted  if  he  have  been  persuaded  to  De  fapdi 
evade :  such  are  termed  fugitiva^  by  which  are  understood  those 

'  p.  II.  <.  ».  i  I :  C  *.  *i.  I.    Sa         '  U.  I,  k  »■ 

*  Lautumue '   La^cidlac   Pliut  Cipt. 

ict.  3,  K.   5, 1.  65,  or  public  bithi,  u 

aj.  Mokoi,  coademoed  tathcbigiuOiMdquEre. 

'C.  3,  43,  I  ;.P.  II,  S,  ulc  pr.  j  Sjm-  Noodi.  chinkait  mcuu  prboa,  KDOa  build- 
Usn  dedlt,  C(nuri^  Ter.  And.  I  Kt,  bg^  Ut.  16,  17,  ftt  hudlf  bom  tie 
I  K.  T.  61  i  P.  II,  j,  })  J)  4,  $  olt.  upnaioa  lineiila  puUlca. 

*  GroDOT.  oU.  a,  15,  p.  337,  *f.  *  P.  11,  5,  ulc  )  I. 

'P.  11,5,  1,4,  i  olt.  ■•C.6,so,9. 

•Id.  i.f..  "P.44.S.>.*»- 
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who  fiD  off  widiout  the  fffuMss  rtvarttiuB^  not  such  as  absent 
dmnsolves  from  idlenesSi  witli-the  uMoute  intention  of  retumine, 
and  who  are  termed  trrmus^  or  truants.'  Divers  laws  toucb 
mx>n  this  o^nscj  those,  for  imtance,  who  counsel  fl^it,  or 
faehl  and  conceal  fugitire  slaves,  m;^  be  punished  as  tlueves.* 

It  was  origina&y^  the  practice  to  brai^  mnaw^  slavet,  fat 
wbidi  Constantine  substituted  iron  cdlars  with  the  name  of  the 
master,  and  the  feet  of  the  bearer  bdng  a  notorious  runaways,  an(i 
oniTccovenr,  th^  wore  often  handed  over  to  the  magistrate  fcn- 
pufalic  woiks.  The  penal^  was  mach  more  severe  it  they  gBve 
diemsfilvcs  out  as  freemen;"  but  the  gravest  offense  of  ul  was 
flight  to  the  barbarians :  these  were  s^dject  to  mutSation  of  the 
Hands  and  feet,  or  condannation  to  die  mines." 

There  weze  mai^  other  laws 'appUc^e  to  runaway  4aves,  viz., 
that  they  should  not  be  admitted  into  the  woods,  nofi  protected  j 
impunity  for  the  past  was  promised  to  those  who  gave  notice  of 
$iich  to  the  magistrates.^  --     ■ 

It  was  provided  by  tfae.Lfx  Favia^ilao  Setm,  nade  under 
die  cooaulship  of  Modestus,  and  by  a  constitution  of  die  DD. 
Fratreiy  that  slaves  should  be  diligently  soi^t  by  the  magistrates, 
and  militaty  posts,  stationed  in  the  diffident  districts,  and  iJiat 
those  who  did  not  search  for  them,  or  concealed  them,  shotdd  b« 
punished  by  a  fine  of  loo  solidi.^ 

Laat^,  Constantine  I.,  then  Valens,'ValentinianuB,  and  Gra- 
danus,  published  edicts,  decreeing  that  the  receivers  of  ^ves 
should  restore  the  fi^tive,  with  another  slave,  <»  twenty  s<didi, 
as  a .  penalty,  and  (buble  and  ui^  Ibr  the  second  and  dind 
offense  {  or  if  he  were  a  sbve  of  the  fiscus,  these  togsdier  widi 
twdve  pounds  of  silver.* 

§  2148. 

'  The  public  taxes  were  brmed  out  to  the  equites,  who  under-let 
them  to  Jews,  and  other  equally  unscrupulous  persons,  or  they 
''  were  collected  by  public  slaves,  fiijfuVMx  j'"  the  equites  were 
afterwards  forbidden  to  compete  in  that  capacity,  to  prevent  their 
being  mixed  up  with  the  frauds  and  exactions  existing  among  the 
sub-collectors ;  in  feet,  the  abuses  must  have  been  very  gross, 
at  a  VC17  early  period,  to  have  produced  the  edict  they  did. 

^ued  publicanus  seu^  quis  pubtUent  nomine  vt  adenurit,  qtuvt 
familiti  publieanarum-,  si  td  restitutum  nan  erit-,  in  duplum,  at 
si  post  annum  agitur,  in  simplum  judicium  dabt. 

>  P.  II,  I,  17,  ^  I.  ■  Id.  I,  ^  3  ;  Id.  1*4;  Mima  and 
'Id.  17,^  14;  P.  11,4,  1,%$.                 Commodut. 

>  P.  9, 4,  1,  pr.  »  C.  6,  1, 4  4  s. 

*  C.  9,  47,  i;,  ^4]],Ii.  op.;  P.  II,  4,  "£Sc  pro  L.  MuiL  7;  P.  14,  s,  9; 

1,  S  3.  6-  T«c.  An.  13.  so,  SI  i  P.  39i  4.  «».  F-  i 

'Id.  1.  P.  so.  16, 16 i  F.  39,4,11,4]]  Mnth. 

'C.  11,63,3.  >S.  17  i  lrtik*3,  II,  ij. 
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ittm  si  damman  injuria  JiirtWHve  faOwK  eiu^itur,  jil£giiim 

Si  hi  ad  pns  ta  rts  ftrtintbit  mit  tuMthtmtih'y  in  domiui 
line  nsxte  dtditiane  judicium  daba.* 

^uod  familia  puilicaumtim  fitrtum  ficiiu  ditrtuTf  ittm  ■« 
damnum  injuria  feetrity  tt  hi,  ad  quos  ta  tvs  ptrtituP^-nan  ex- 
hibshuutur  in  demitmm,  tint  mutt  dedhiont  JMUcium  dabs.* 

The  fint  part  of  the  edict  applie)  to  a  vk^ent  taking  or 
extonion,  mediately  or  immediately.  The  lecond  to  damages 
done  nulidously.  The  third  to  uie  production  of  the  slaves. 
The  fourth  to  the  production  of  slares  having  committed  theft, 
or  damnum  injuria. 

The  action  upon  this  edict  lies  agatnit  many,  pro  rata ;  but  if 
they  be  not  solvent,  againEt  the  rest  in  selidunty  extending  againtt 
heirs,  for  whatever  may  have  come  to  their  possession  only.' 
Slaves  who  have  committed  extortion  are  to  be  produced,  or 
the  owner  may  be  sued  in  laiidum,  without  the  privilege  of  sui>- 
lendering  them  as  noxa  t*  but  defcndents  taay  avoid  toe  penalty 
in  dupluity  by  restitution,  even  afixr  issue  j<»ned  {lit.  ant.^)  In 
addition  to  this  actia  rti  peenttque  ptnteuttriaf  the  person 
aggrieved  had  his  remedy  by  an  actio  bontrum  raptarum  furtiy 
and  Ugis  Aquilta^  and  an  exlratrdinaria  ptrseattia,  in  addition, 
for  public  pimishment  and  animadversion.* 

AH  public  revenues  arising  from  portprioy  dtaanMy  imptur^* 
vietssima  hertditatumy  nditut  salinarttmy  mtialierumy  ana  very 
many  others."  But  more  especially  import  and  export  duties  on 
merchandize,"  and  those  indicated  by  the  govemmg  power."  The 
collection  of  taxes  not  authorized  by  law,  involved  the  penalty  of 
exile.i> 

The  quastares  ararii  were  the  legitimate  officers  for  collecting 
the  revenue,  but  they  were  allowed  to  be  &rmed  out,**  even  to 
womcn'^  and  filii  familias^^  but  not  to  magjstrates,*^  clerks  in 
orders,^"  soldiers,*"  tutors,  and  curators  who  had  not  yet  rendered 
their  accounts,*"  minors,^'  and  other  debtors  of  the  state,  or  fiscus.*' 

The  amounts  of  the  respective  taxes  were  not  fixed,  and 
those  persons  exempted  were  named  in  an  imperial  decree.  The 
rates  at  which  public  lands  were  to  be  let  were  formerly  set  out  in 
the  edict}"  but  later  a  fixed  ratewassettled,  and  they  were  adjudged 
to  those  who  bid  the  highest  price,**  and  could  ^ve  the  required 

'P.  19,i,i,  pr.  "  P. +9,  14,  47. 

*  Id.  II,  ^  I.                   ■  Id.  6.  >■  P.   39,  4,  },  4  I  i  id  Scan.  Maced. 

*U.  iiiult.;  Id.3,  pr.  Hobsr  Pr^  h.  t.  ^  7. 

•Id.  i(54(  Id.  5.  "C.  iit7»,  I.           "Nor,  113, 6. 

*Id.S,(i.                     'Id.],  ^4.  ■' C.  4, 65,  31,  et  all. 

•M.9,4s.  »Cs,4i,  I. 

■  Ck.  pre.  L.  Muiit.  G.  *■  P.  49)  I4t  45)  alt. 

'•P.jo,  16,  17,%  i(  P.  J9,  4,  13  "P.  39)  4.9)  W.  J- 

ft  15.  "C.    11,    70,    3,    Tide 
"£.4,61,3*6.        "P-39.4; 
'•C.4,6»,4,s.           "P.50,i( 
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SQCtiritf.'  TboM  exempted  Inwn  dunea  were:  —  tbe  fucus;' 
shipowners  cariying  their  own  merchandize ;  ^  the  ambzEsadois 
of  foreign  n^ocis*  (w'^^''  '^  ^  present  international  law,  on  the 
principle  that  they  represent  sovereigns)  carrying  merchandize  to 
their  own  country  i  also  professors  and  students.^ 

Certain  species  of  merchandize  were  exempted  Irom  duty — 
provisions,  personal  baggage,'  things  for  the  use  of  the  pratuies^ 
ui  the  provinces,  the  army,  also  agricultural  appliances ;°  lastly, 
the  amount  of  the  duty  was  ordinarily  8  per  cent.B 

Smu^ling  involved  forfeiture  of  ship  and  wares  to  the  fiscus,>* 
and  those  were  termed  eemmissa  which,  by  the  fraud  of  the 
carrier  and  the  loss  of  possession,  were  indicated  by  the  fiscus  j" 
lustifiable  error,  however,  was  an  excuse,  and  could  be  condoned 
t>y  payment  of  double  duties,'^  in  the  cases  of  pupiUs,  who  paid 
the  duties  within  thirty  dajrs,'^  and  minors,  who  made  &ir  restitu- 
tion," soldiers,"  professors  not  paying  by  permission  of  the  piibli- 
canus,^^  and  lastly,  those  whose  merchandize  had  been  by  necessity 
damaged  by  adverse  and  tempestuous  weather.'^ 
.  The  wares  of  the  carrier  alone  were  confiscated,  not  those 
belonging  to  other  parties;"  thus  a  partner  smuggling  wichout 
the  cognizance  of  his  co-partner,"9  forfeited  his  share  only. 

The  fiscus  and  the  publicani  had  a  ret  vindicath  agaimt  aO 
possessors  of  smuggled  goods*"  fir  their  restoration,  with  all 
appurtenances,  except  as  to  things  for  which  no  fraud  attached.*' 
•The  action  endured  five  years  j"  this  last  provision  probably  was 
connected  with  the  quinquennial  census. 

§  2149. 
The  tiunsarts  were  persons  employed  to  measure  lands  and 
buildings  i  sometimes  they  were  freemen  and  sometimes  slaves, 
therefore  the  remedy  was,  of  course,  different,  for  the  fieeman  was 
amerced  in  dam^es,  the  slave  became  a  noxa.  These  persons,  as 
exercising  an  art  requiring  capacity  and  education,  were,  on  that 
account,  and  because  they  were  not  numerous,  held  in  consider- 
able estimation,"  and  received  an  hoaerarium,  termed  puh/era- 
ticum,  and  not  a  merres,**  whence  it  follows  that  the  actia  hcati 
will  not  lie  against  them  ;  hence  the  pr:etor  granted  a  speOal 
action  ^inst  them  for  the  amount  of  the  damage  they  might 
have  caused.^ 

'C.  II,  70, 1.       'P.  39,4, 9,^ oh.  "P.  39,4,7,41. 

*  C.  4,  61, 6.  *H,  g.  »  W.  16,  %  9 i  P.  4, 4, 9,  i p«L 

*C.  10,  51,  6&  iij  C.  4, 15,  auth.  "C.  4,(11,  3, 

•C4,6i,  5.  "P.  39,4,ult.4ia.  "Id.^J. 

'P.39,4,4,%HH-9.%7-  "H.S.ii;  Id.  n,  %*;  Id.  14. 

*"   ».*l.  S-        'H-Ti  C.4,4i,a.  "Id.g.ji.  ■M.14. 


'■>  C.  4,  61,  t ;  Brecluut  id  F,  50,  16, 

"  P-M.  4,  ".  M  i  ".  >4i 

i  C-4.33.  !■ 

"P.  39,4,16,4  Wild.!, 


1.  £piK.  Id,  %%,  19. 


;  Id.  14  ;  C.  4,  6>, 
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The  actio  directa  lay  against  the  minseres  themselves,  and  the 
uti&s  against  those  who  simply  reported  the  admeasurement,'  In 
order  Uat  this  action  should  lie,  it  was  necessanr  to  prove  dulus  or 
atlfa  lata,  if  he  received  a  meras;  for  if  the  damage  arose  from 
the  incapaci^  of  the  engineer,  it  was  to  be  attributed  to  the 
negligence  of  him  who  did  not  use  sound  discretion  by  em[Joying 
a  more  capable  person,* 

The  action  on  the  part  of  the  plaintiiF  is  partly  rei  Ptrseeutoria 
and  partly  fcenaih^  and  is  founded  upon  delia,  though  the 
business  began  as  contract;*  hence  it  is  competent  to,  but  not 
against  heirs,'  and  its  duration  is  perpetual." 

The  action  is  the^  in  factum  and  pnetorian,  partly  persecutory  Summuj  of 
of  the  thing  and  partly  penal,  competent  te  him  who  has  sufiered  '"^  »ction. 
damage  by  a  &lse  report  of  admeasurement,  and  ta  his  heir,  against 
the  engineer,  and  equitably  against  whosoever  shall  fraudulently 
have  reported  a  false  admeasurement ;  against  many  in  solidum, 
but  satis£icdon  by  one  of  whom  liberates  die  rest ;  and  not  against 
the  heirs  of  such  persons  ^r  the  amount  of  the  damage  suffered. 

§  2150- 

There  is  a  certain  class  of  delicts  which  would   appear  to  Actionci 
occupy  an    intermediate  posidon  between    private  ana    public  ^"t^^'^^MeA 
offenses :  they  are  termed  popular  acdons,  from  it  being  com-  ,ctioonei oH. 
petent  to  any  individual  citizen,  cuivis  tx  popula,  to  bring  them,  and  ijiuu  ex  icQcdt. 
thus  6r  they  resembled  pubHca  crimina.     They  related  to  cer- 
tain infractions  of  the  police  reguladons  of  the  city,  but  the  public 
authori^  did  not  ostensibly  and  immediately  interfere,  under  the 
presumption  that  tome  public  spirited  individual,  having  the  com- 
mon benefit  at  heart  and  dme  to  spare,  would  institute  the  action  ; 
in  ordeT}  however,  to  insure  the  necessary  amount  of  patriodsm,  a 
certain  positive  interest  was  given  to  the  informer,  by  assigning  to 
him  the  Ane  to  be  paid  by  the  par^  convicted,  and  ^us  lar  Uiey 
resembled  deUcta  privala. 

They  were  tried, before  the  civil  tribunals  like  private  delicts,^ 
and  passed  to  heirs  after  litis  cmtcslatio,^  Where  many  offered 
themselves  to  institute  one  of  these  actions,  the  right  was  assigned 
to  him  whose  individual  interest  was  prev^ent,  in  the  opinion  of 
thepnetor,' 

These  actions  cannot  regularly  be  brought  by  procuration, 
because  the  plaintiff  himself^ is  himself  a  representative  of  the 
public,  and  delegatus  nm  potest  delegare ^^ 

The  only  actions  in  England  that  may  be  assimilated  to  these  QnitiniicdDiu. 

'  "■  7.  W-  '  I.  4,  II,  4  1  i  P.  47.  10,  ij,  pt. ) 

'"■".»  I-  P.  39,4, 16,%  IJ. 

•  Ger.  Noodt.  h.  t.  p.  »6l.  •  P.  47,  vt,  8 ;  P.  jo,  16,  11,  pr. 

•  Id.  4i  Hubcr  Prat  P»nd.  h.  t.  %  11.  *  P.  47,  ij,  >,  1,  %  i. 

'  "■  J.  S  $•  "  P.  J,  J.  4^  ?'■  i  W.  41.  4  *  t  W-  4Si 

'  "■  +■  %i;P-  47,  »J.  S 
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are  the  qui  tarn  actions,  so  called  Jrom  the  initial  words  in  tlte  old 
form  of  action,  because  the  plaintiif  sues  qui  tarn  pro  domiaa  rigt 
quam  pro  te  ipso.  By  the  Roman  law  the  whole  penaln^  goes  to 
the  informer,  whereas  in  a  qui  tarn  action  imitated  from  it,  part  of 
the  penal  damages  goes  to  the  Crown  or  some  other  public  pur- 
pose, and  the  remainder  to  the  informer,  as  the  term  implies. 


5  »»5»- 

Actio  ie  tibo  To  the  cat^orie  of  popular  actions  belongs  the  actio  de  alb* 

tiotntto.  ctrrupto^  which  lies  for  the  delacing  or  remc^ing  the  white  tablet 

termed  album  prietorium^  whereupon  the  edict  is  inscribed,'  the 
penalty  recoverable  by  the  plaintiff  in  which  amounts  to  the  sum 
of  500  aurei. 

Tut  of  the  Uw.  Si  quis  iW,  qiud  juriididianis  perpetua  causa^  tmi  quad  pro  ut 
res  inciditj  in  alho^  vel  in  ehartoy  vel  in  alia  materia  prapasitum  erit-, 
delo  malo  corruperit^  datttr  in  turn  quingentorum  aurecrum  judicium^ 
quod  pepulare  est.  Slaves  and  ^lii  familias  are  liable  under  thb 
edict,  and  females  as  well  as  males,  and  slaves  not  defended  by 
their  owners,  and  those  unable  to  pay  the  fine,  suffer  corporeu 
punishment ;  corpus  torquendum  tst.  Dolus  mahis  is  a  necessary  in* 
gredient,  therefore  ignorance,  rusticity,  or  command  of  the  pnetor, 
are  good  answers  to  the  action. 

WhenUlio.  It  lies  against  principal  and  agent  where  both  are  in  dolo  mala; 
but  where  but  one  of  them  is  so,  then  against  such  person  only. 
The  same  where  there  are  many  principals  and  many  agents ; 
the  payment  of  the  penalty  by  one  does  not  liberate  the  rest. 
If,  however,  the  album  have  been  defaced  by  a  household  of 
shveSy/amilia,  the  action  lies  against  all  individually,  and  not  as 
in  the  case  of  theft :  if,  however,  the  master  defend  his  slaves, 
and  pay  in  the  name  of  one  the  sum  in  which  a  free  man  would 
be  amerced,  it  would  appear  that  the  offended  dignity  of  the 
pnetor  is  satisfied.  ' 

§  2152. 

Aedo  in  btum  The  actlo  In  factum  contra  turn  qui  jus  novum  {Iniquum)  statuerat 
eontn  enm  qui  ^ut  impetraverat  lies  ^;ainst  a  m^strate  who,  during  the  cxe- 
laHMtTuc  cution  of  his  office,  has  in  some  particular  case  ruled  some* 
Impetnient.       thing  contrary  to  equity  and  law,  novi  juris^  and  subsequently, 

after  the  expiry  of  his  office,  happens  to  come  into  the  like  case  ; 

he  is  then  unaer  the  necessiw  of  submitting  to  that  being  held  to 

be  law  as  against  himself,  whtch  he,  in  the  execution  of  his  office, 

held  against  another.' 

This  formed  the  first  clause  of  the  edict,  and  is  as  follows  :— 

^i  magislratum  potestattmve  habebit,  si  quid  in  aliquem  nevi  juris 
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Jtatuerit,  Ipse  qutmdoqut  aJvrrsario  postulantt  tedtm  jure  uti  dibet}  Extends)  to  ia- 
This  was  fimner  extended  to  individuals,  inter  le ;  thus,  when  an  ^"d"*!" !»«" 
adversary  has  obtained  in  a  suit  something  new  against  the  other  "" 
party,  he  must  submit  to  this  being  law  as  against  himself;  this 
composes  the  second  clause  of  this  edict.     St  quis  apud  aim  qui 
magiitratum  poUstatemve  hahebil,  aliquod  niwi  juris  obttnuerit,  quan- 
daqut  postta   adversaria   ejus  postulante  eodem  jure   adversus   eum 
decemeretur,  scilicet  ut  quod  ipse  quis  in  alterius  persona  aquum  esse 
credidissety  id  in    ipsius   quaque  persona   valere  patiatur.     A    still 
further  extension  was  given  to  these  provisions  by  analt^ie;  thus, 
if  A  have  a  suit  with  B,  and  obtain  quod  novi  juris-,  and  then  go  to 
law  with  C,  this  latter  can  demand  that  the  same  be  held  to  be  law 
against  A,  as  A  accepted  as  law  against  B. 

Although  it  cannot  be  denied  that  the  principle  upon  which 
this  is  founded  is  most  equitable,  quod  quisque  juris  in  alium 
statueritj  eodem  it  ipse  utatur,  yet  it  appears  a  Strange  practice  to 
perpetuate  errors  in  law  and  judgment,  by  way  of  doing  an  unsatis- 
factory sort  of  justice. 

The  praetor  inserts  one  saving  clause.  Praterquam  si  quis  s»»ingihu.t. 
ecrum  contra  eum  /icerit,  qui  ipse  eorum  quid  fecisset^  for  the  pro- 
tection of  the  magistrate  or  party  claiming  the  benefit  of  this 
edict,  as  Caius"  says, — Ne  scilicet  vel  magistratus  dum  studet  hoc 
edictum  defendtre.,  vel  litigator  dum  vult  beneficio  hujus  edicti  uti,  ipse 
in  pcenam  ipsius  edtcll  cammittat.  This  action  is  annual,  and  ex- 
tends to  heirs  of  the  defendent.*  It  is  not  probable  that' so  clumsy 
a  remedy  was  frequently  appealed  to  by  parties,  or  encouraged  by 
the  presiding  magistrate. 


§  2153- 

The  actio  in  factum  contra  eum  qui  jus  dicenti  non  obtempera-  Actio  la  h 
verat  lies  gainst  one  who  opposes  the  execution  of  the  decree  ?°"J*  "^ 
of  the  magistrate  extending  to  anything  short  of  complete  fulfil-  tb'tempmi 
ment  of  the  decree,  //  quod  extremum    ">  jurisdictione   est    non 
fieit.*    The  remedy  was  by  instituting  this  action,  ad  id  quants 
ea  ret  tratf  the  best  interpretation  of  which  is,  that  it  applies  to 
an  arbitrary  penalty .« 

This  action  does  not  extend  against  the  heirs  of  the  contu- 
macious party,  and  is  annual. 

The  giving  a  remedy  by  action  in  such  a  case,  instead  of  the 
more  straightforward  one  of  contempt  of  court,  as  in  England, 
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shews  the  great  disposition  which  pervades  the  Roman  U«r  to 
leave  all  matters  in  the  hands  of  the  suitors.  It  is  not,  howerer, 
unusual  in  England,  to  obtais  a  judgment,  and  stay  cxccutioa 
voluntarily.  The  disobedience  of  a  decree  of  the  court  can, 
however,  be  inforced  by  the  court,  mera  motu,  by  the  penally  rf 
contempt,  which  is  personal  arrest  and  imprisonment,  because  the 
matter  is  no  longer  in  the  hands  of  the  subject  when  once  before 
the  Court. 


S  2154. 

Acdo  in  &ctan  The  actia  in  factum  contra  turn  qui  in  jus  vocatum  vi  exttnity 
cootn  cDDi  qui  ;s  based  upon  Ae  older  practice  of  citation  by  the  plaintifiv  by 
ri  txtaiu  ^^  vecatio  in  jus  privata ;  if  then  the  defi:ndent  refused  to  go,  he 

could  be  dragged  into  court  i^  but  should  another  come  and 
take  the  defendent  forcibly  out  of  the  hands  of  the  plaintiff, 
whereby  he  was  damnified  by  the  defendent's  escape,  and  keep- 
ing out  of  the  way  whereby  ne  might  be  deprived  of  his  remedy, 
such  third  party  might  be  sued  for  the  dam^e  he  had  caused  to 
the  plaintiff.* 

In  later  times,  the  citation  was  effected  by  the  appariter,  or 

bailiff,  of  the  court.  ^^ 

The   edict   ran,  —  ^i  in  jus  vocatum  vi  eximat  vei  f^M 

deU   mah,    quo   magis   eximatur^   advtrsus   turn    in  factum  Jff^ 

cium  dabo,^ 

Where  it  lio.         Xhis  action  lies  against  those  who  had  committed  this  o^nse, 

whether  present  or  absent,  that  is  to  say,  whether  they  commit 

the  offense  in  person,  or  by  an  agent,  or  qui  per  calumniam  vocatus,* 

but  not  against  him  who  can  not  be  cited  in  conformity  with 

the  edict,'  nor  against  him  who  had  rescued  a  slave,"  or  one  who 

had  been  cited  before  a  judex  pedaneuj,  or  incompetent  tribunal,'' 

nor  against  him  who  had  not  succeded  in  his  attempt.^ 

Snmnuiy  of  The  action  is  in  factum,  and  expires  with  the  year,  it  is  com- 

thiiaoioa..        petent  to  the   vocator  or  his  heir,  if  interesced,^  against  the 

rescuer,  or  more,  if  more  there  be,  in  soUdum ; "  but  not  against 

heirsj^r  the  estimated  value  of  the  suit^  according  to  the  plaintiff's 

computation. 

In  En^and,  this  would  also  be  a  contempt  of  the  process  of 
the  court,  because  the  writ  issues  out  of  the  court  in  the  Queen's 
name. 

■^l0C7,li.(ip.  'Id.  3. 

•P.1,7-  'Id.  j,iiiH.». 

•I*-  ».  7.  3.  *  *iH.  4,%>i  W-S.         'U.s,U. 

*  w-  S>  j  I-  ••  "■  S,  4  J 
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The  actit  contra  turn  ptr  quem  factum  est  quo  minus  quit  in  *«*>  «»ntT« 
judicio  tistaty  was  in  supplement  to  the  action  for  rescous,  for  not  ^^^^"^ 
otily  were  parties  occasionally  rescued  vi,  but  also  sometimes  miauiquuia 
doUj   hence  the  edict  probably  ran — advtrius  eas  quanti  actorts  Hidowot. 
inttrsit  judicium  dabo.^ 

Interest  may  arise  to  the  vocalor  in  juiy  should  the  action 
expire  In  the  mean  time,  or  the  dominum  be  lost  to  the  plaintiff* 
by  usucapion,*  the  damage  ariunz  out  of  which  is  chai^ble 
to  die  firaudi^enc  defeater  of  justice ;    but  if  Che  plaindn   take  Jt 

nothing  by  his  action,   he   may  obtain  restitution   against   the  ■^ 

defendent.' 

Those  rendered  themselves  liable  to  the  provisions  of  this  edict 


who  announce  to  one  going  up  to  couft  some  sad  news,*  whereby 
he  is  detained  in  his  own  person  V  hy  another,  nor  does  it 
matter  whether  the  phinciff  or  de^dcnC  is  by  this  means  de- 
layed, so  that  the  iact  is  so.'  The  action  is  penal,  and  lies 
against  many  defendents  in  solidum^  but  the  satisfaction  by  one 
liberates  the  rest ;''  and  it  is  not  maintainable  if  the  plaintifF  be 
himself  in  dole^  because  the  fraud  is  the  foundation  of  the 
action.^ 

Therefore  the  action  given  by  this  edict  is  in  factum  pa^nalit,  SBmnurr  of 
competent  to  both  the  vocator  and  vocatus  in  jus,  and  their  heirs,  **>"  »"ion. 
against  those  who  have  contrived  that  they  should  not  appear, 
byt  not  against  their  heirs',*  except  _/w"  that  whereby  they  may 
have  been  benefited,io  for  the  amount  of  the  injury  caused. 


§  2156. 
Certam  persons  to  whom  respect  and  reverence"  is  due, cannot  De  u 
be  summoned  before  a  court  by  those  owing  them  such  respect,  ""^ 
without  special  leave  of  the  court :  thus  the  pnetor — Parentem^  ""'  ** 
patronum,    patronam    libtros^  parentis    patreni,  pafrena    in   jus 
sine  permissu    meo  nequis    veeet.^     No    one    can    be   summoned 
from  his  housc,*^  much  less  dragged  thence,'*  exc^t  guil^  of  a 
public  crime,^  or  a  debtor,  or  defendent  to  the  fiscus,  or  on 
public  account ; '"  hut  the  remedy  is  nevertheless  made  efficient  by 
distraint  after  diirty  days  fix>m  the  de&ult  in  appearance }  >'  the 


i.pr.^i;  Id.  J.  'nd.  t.^ult. 

*I<1.3,pr.  "P.1,+,13. 

"^   -  '  -  "H.4,%1. 

"Id.  18. 

"Id.iii  C.  1,48,1 

I*  Not.  114,1,  J. 

"C.  10,  19,1}  e.  I. 

"C.  1,34, 11,^1; 
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voeatia  in  jut  b«ng,  therefore,  necessatQ/  public,  is  the  more 
igiUHninious  }*  hence  it  requires  permission"of  the  court  to  sum- 
maa  the  above  persons  befcu^  a  court  ofjusttce.  It  wx>uld  appear 
that  the  following  persons  cannot  be  summoned  at  all  :— 

Magistrates  cum  poUstaU^  that  is,  who  are  in  exercise  of 
their  office  with  this  attribute. 

Those  void  of  reason,  as  insane  persons,  and  infants,  being 
impuberes,'  without  leave. 

Those  occupied  in  public  solemnities,  as  in  the  performance  of 
sacred  rites,  those  carried  on  a  public  horse  on  the  public  aflairs, 
those  in  the  exercise  of  the  judicial  office,  those  celebrating 
marriages,  and  those  conducting  funerals.*    Or — 

Parents,  natural  or  adoptive,  of  both  sexes.' 

Patrons  and  patronesses.' 

The  parents  of  such ;  and 

The  children,  of  whatsoever  sex  or  degree.' 

Without  personal  force  must  be  summoned. 

All  matrons." 
SMoiiiairof  tbe      This  action  is  personal,  competent  to  those  so  summoned,  but 
*tiioa.  not  t9  their  heirs,  against  the  summoner,  but  not  against  his  heirs, 

/or  the  penalty  of  fifty  aurei,  or  in  de&ult,  such  castigadon  as 
the  prefect  of  the  city  might  award.^ 


Acdola&cton      Calumnia,  in  its  juridical  sense,  is  generally  a  fraudulent  act, 

de^roni*-     whereby  one  does  an  injury  to  another,  under  the  pretence  of 

'"^  law — in  a  word,  a  chicanery.     The  word  is  derived  from  eahty 

or  calvoTy  to  cheat,  guia  per  frustrationem  et  fraudem  alias  vexant 

litibus.^" 

Calumnia,  in  this  place,  signifies  specifically  the  offense  of 
suborning  by  money  a  plaintiff  to  bring  a  tricky  suit  against 
another,  or  ex  converso,  receiving  money  not  to  institute  such 
a  suit;  hence,  whoso  receives  money  under  either  of  these 
conditions,  is  said  to  be  a  calumniator. 

The  nature  of  the  actbns  applicable  to  this  offense  vary  with 
the  circumstances.  For  instance:  if  A  have  g^ven  B  money 
to  the  end  that  he  bring  such  tricky  suit  against  C,  this  latter 
can  sue  A,  the  giver  of  the  bribe,  actione  injuriarum,  and  the 
receiver  B,  actione  de  calumniatoribus. 

The  edict  probably  ran  as  follows  : — St  quit  ut  cahmnite  causa 
negatium  facertt  vel  non  factret^  ptcuniam  accepitte  dicetur  in  eum 

>  P.  a,  4,  19.  '  Id.  t,  ^  I ;  Id.  9,  10. 
■  P.  9,  4,  >  ;  ^  19S6,  h.  op.  *  Id.  10,  ^  5 )  Id.  9. 

>  Id.  4,  pr.  i  Id.  ti.  •  Val.  Mu.  1.  i,  5 }  C  i,  4!,  t. 

*  Id.  >,  3.  4-  «  P.  »,  +,  4,  4  I. 

*  Id.  4,  5  1 J  Id.  J,  5,  6,  7,  8.  ">  P.  50,  16,  »33. 


itv  Google 


ACT.    PIRS. — BX    DBLICTIS— TUTORBI   lUtPBCTI.  455 

iatra  annum  in  attadtyptim  tpu  pecunia  qtum  acapissi  Mtttta-y  past 
annum  in  simpitan  judicium  dabo.^ 

The  receiving  of  money,  or  of  anything  in  lieu  thereof,  con- 
stitutes the  offense  of  receiving ; '  also  the  liberating  another  from 
a  debt,  or  obligation,  or  tending  him  money  gratuitously,  or  other- 
wise procuring  it,^  or,  indeed,  anything  which  can  be  construed 
into  a  payment  ;*  nor  does  it  signify  whether  the  money  have 
been  received  from  the  briber  himself  or  from  a  third  party, 
to  do  or  omit  to  do  any  matter.'  Lastly,  all  who  conclude 
compacts  or  transactions  to  that  end,  are  calumniataresfi 

In  addidon  to  this  remedy,  the  condictio  ah  turpm  causam^  or  <.,^ 
the  persicutio  ex  Ugt  yulia  repttundarum^  will  lie,  but  the  remedy  thii 
by  the  edict  is  by  action,  in  factum  di  calumniatarihus,  which  is 
competent  to  him  who  gave  the  bribe,  that  such  and  such  a 
thing  should  not  be  done,  or  'to  him  on  whose  account  it  is 
given,<'  but  not  ta  his  heir,"'  nor  to  him  who  gave  the  money  for 
a  causa  calumniatoria ;  ^'  against  the  receiver,  but  not  against 
his  heir,  except  for  any  profit  which  may  have  come  to  his 
hands  thereby ;  fir  the  quadruplum^  if  'within  the  year,  and  after 
the  expiry  of  that  time  fir  the  limplum.^^ 


5  2158. 

Tutors  and  curators   suspected  of  mismanaeement  of  their  Anbtu 
pupills'  or  minors'  affairs  are  termed  suspecti,  whether  this  arise  luvectj. 
from  dalus^  culpa  or  negUgentia^  or  such  a  moral  state  as  may 
lead  to  the  conclusion,  as,  for  instance,  their  being  insolvent,  •* 

Pover^  alone  is  not  a  sufficient  ground  for  suspicion,  although,  if 
the  tutor^s  poverty  appear  so  great  as  to  endanger  the  pupill's  pro- 
perty, a  curator  may  be  associated  with  him,  or  he  may  certainly  be 
removed  if  he  give  not  security,  but  not  ianquam  sujpectus,^*  Nor 
does  it  matter  whether  the  tutor  be  testamentary,  dative,  or  legal  ;'* 
although,  in  the  latter  case,  it  is  more  usual  to  associate  a  curator, 
to  spare  the  fame  of  the  pupill.'^  Security  will  not  liberate  a 
tutor  from  suspicion. 'T  He  is  immediately  interdicted  from  ad- 
ministration until  the  examination  shall  nave  been  concluded, 
when,  if  convicted,  he  is  removed  >^  with  infamy,  if  dalus  or  culpa 
lata  be  proved,^*  whence  it  follows,  that  if  his  character  come  out 
unblemished,  this  should  be  stated  in  the  decree.^ 


11}  Id.  t-  "U.3,%alt. 

"  Id.  I,  pr, 

>•  P.  16,10, Si  I. i,ie,&  5. 

"C.  5,41,1(0.5, «,  6- 
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This  accusation  expires  with  the  guanlianship  or  removal  of  the 
tutor.* 

If  the  tutor  keep  out  of  the  vmy,  so  that  aliment  cannot  be 
obtained,  the  pupill  is  put  into  possession  of  his  goods,  with  powa 
Kt  sell  those  which  would  deteriorate  by  delay.' 

In  cases  of  atrocious  fraud  and  roguery  the  tutor  may  be 
punished  for  the  offense  by  the  prefect  of  the  city.* 

The  o&ense  being  quast  puiUcum^  anybody  may  act  as  accuser, 
co-tutors  being  especially  bound  thereto,*  but  also  freedmen,'  artd 
even  women,°  but  not  the  pupUls  themselves,^  aldiough  minors 
may  compell  their  curators  to  give  them  necessaries."  The  praetor 
may  even  act  of  his  own  motion,  if  the  case  be  public  and  flagrant, 
though  none  accuse.^ 

The  action  expires  with  the  death  of  the  defendent.>^ 


§  2159- 

Actio  cMm  If  a  judffe  culpably  mistook  his  office,  he  made  the  suit  his 

^U^J^JJ^        own,  and  his  ignorance  was  accounted  odjsa." 

feck.  Si  jndtx  Uttm  suam  fictrit,  tun  preprit  ex  maUfide  tiligatms 

vidttuTi  ltd  quia  mqtu  tx  contractu  ciligatus  est^  tt  utiqtie 
ptcattt  aSquid  intelUgituTf  Beet  per  imfrudeutiamf  idea  videtur 
quati  tx  tnaUficto  teneri  in  /actum  actiiauy  et  in  quantum  de  ea 
ft  icquum  rtiigieni  judieantii  visum  futrit^  pasnam  suitinehii^* 
with  this  is  m  some  measure  analogous  the  penalty  on  a 
judge  or  magistrate,  who  by  an  erroneous  sentence  had  intituled 
himself  to  the  same  measure  of  justice,  as  he  had  meted  out  to 
the  suitor."* 

The  cognition  of  this  was  extra-ordinary,  and  competent  r«, 
but  not  against  heirs. 

§  2160. 

Acdo  de  dc.  The  action  arising  out  of  the  edia  de  de/eelti  el  effiuii,'*  the 

jfcdictcAidL  basis  of  which  is  on  an  obligation  quati  ex  delicto,  is  an  ill^^ 
act  committed  through  negligence,  but  without  dciusj  in  order  to 
punish  to  a  certain  extent  ue  owner  of  a  house,  for  having 
received  improvident  persons  into  it,"  who  have  thrown  some- 
thing out  of  window,  or  from  the  roof,  or  any  part  of  the  house, 

■  Id.  ],  &  6j  Id.  pen.i  C  5,  4J,  t ;  *  Id.  id. 
I.l.i«,48.  *^  •P.«6,lo,3,%4, 

■  Id.  ^  9  i  p.  s6,  10,  3,  ^  14  i  Id.  7,  ■*  I.  I,  »6,  ^  S  i  C  5, 43,  I ;  P.  ifi,  to, 
%  1.  pcD ;  Tide  ^  llio,  h.  op. 
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into  a  public  place,  by  day  or  nighty  where  men  aught  io-  be^le 
to  circulate  without  fear  and  danger  j.^  hence  the  edict. 

An  acta  utilit  will  lie  for  things  so  thrown  in  like  manner  Iron 
a  ship.^ 

The  action  lies  against  the  inhabitant  of  the  house,  by  whatever  Lin  17  and 
dtle  he  may  be  so,  but  not  againil  a  guest ;  also  against  him,  of  *S>^  *!>( 
many  joint  tenents,  out  of  whose  window  the  thing  is  thrown^ 
or  against  each  in  soSdum,  satis&ction  by  one  liberating  the  rest.' 

If  the  family  of  the  inhabitant  with  his  knowledge,  or  2  slave 
without  bis  knowledge,  throw  or  pour  something  whereby  a 
computable  damage  occur,  the  prztor  admits  the  estimation  for 
damage  so  caused,  and  gives  an  actia  in  duphtm;*  in  this  case  the 
action  is  perpetual,  and  descends  ta  but  not  against  the  heir. 

If  a  freeman  have  perished,  the  fine  is  fihj  aitreii^  in  this  case 
the  action  is  annual  and  pepularis^  lying  neither  by  nor  against  the 
heir;  if  he  live,  and  be  damaged,  the  judge  will  assess  what  is  just,^ 
in  which  case  die  action  is  perpetual ;  but  if  a  slave  have  committed 
the  ofience,  a  noxal  action  lies  against  the  master,  in  dstpiunif  save 
he  surrender  the  slave  as  a  i)0«s,t  therefore  in  this  cas«  the  Sctioa 
is  noocal  and  in  rem  saipta. 

§  2161. 

In  the  case  of  susptnsa  et  posita^  the  thing  has  either  already  Actio  dc  n 
fallen,  or  it  threatens  to  do  so.^  In  the  first  case  the  actio  de  P™" "  f" 
t^is  et  dejtctis  utilis  lies,  but  in  the  second  case  an  actie  popularis 
in  faction  against  the  inhabitant,  who  has  so  placed  or  suspended 
the  thing  over  a  place  of  public  resort  so  as  to  be  dangerous,  for 
the  fixed  sum  of  ten  solidi,  or  for  the  surrender  of  the  slave  as  a 
veita^  if  it  have  been  done  by  such." 

Either  action  can  be  brought,  either  against  the  individual  who  Lie*  by  and 
absolutely  poured,  or  threw  ifown,  or  so  placed  the  things,  if  the  *<*'^  """ 
fact  can  be  attached  upon  him."*    If  the  tenent  have  paid,  he 
has  bis  recoune  against  the  actual  thrower,  pourcr,'or  placer, 
either  tx  locate  or  in  /actum. 

§  2162. 

The  actio  de  reeepto  lies  against  nauta,  caupmeSy  stabularii^^  or  Actio  de 
their  agents,  vectarcs  and  viatores.     They  are  held  to  the  most  "^^^p*"- 
exact  diligence,  because  they  have  the  option  of  rejecting  or 
receivii^  the  things  at  their  option  s^  and  the  action  against  them 
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is  founded  upon  the  edict,  Nauttt  caupetus  ttahulnrii,  quod  aijta- 
qtu  lalvum  fart  receperint,  nisi  rtstittunty  in  eei  judicium  dab: 
T^icy  are  then  liable,  whether  they  have  received  in  person,  or  by 
the  master  of  the  vessel,  or  supercargo,  or  other,  to  whom  that 
duty  may  have  been  confided,  but  not  if  uiythinz  have  been 
received  by  them  whose  business  it  is  not  to  undertake  sucb 
work,>  >Ior  does  it  matter  whether  the  things  were  consigned 
to  them  or  not,  or  whether  carried  on  board,  or  perished  on  the 
beach,*  whether  a  hire  were  bargained  for  their  transport 
or  not,  so  that  they  have  been  accepted  to  be  carried. 

It  does  not  matter  whether  the  things  received  on  board  be 
the  plaintiff's  or  those  of  another,  so  long  aa  he  have  sufficient 
interest  in  their  safety,*  since  the  obligation  does  not  accrue  by 
reason  of  the  wares,  but  on  the  iact  of  their  reception. 

The  most  exact  custody  is  required,  so  that  indemnity  is  due 
for  all  damage  resulting  hrom  the  vecterei  or  viaiores,  carriers  <»- 
conductors  of  the  goods,  short  of  inevitable  damage,  or  that 
which  happens  out  of  the  ship,  inn,  or  stable.*  The  bailors  are, 
however,  excused  if  each  o^red  to  be  responsible  for  the  safe 
custody  of  his  own  wares,  and  the  carriers  by  land  or  by  water 
have  acquiesced  therein." 

The  remedy  consists^  in  a  civil  action,  which  may  be  either 
the  actia  in  factum^  or  the  later  prstorian  action,  dt  rtcepta^  but 
which  sometimes  is  confounded  with  the  actio  in  factum.^  Both 
must  be  here  conjoined,  and  differ  in  the  following  respects. 
1  The  actia  in  factum  lies  for  damage  only  done  by  the  servants 
of  the  plaintiff,  and  those  strangers  lodging  under  his  roof,  but 
not  from  the  damage  caused  by  mere  casual  guests  and  ship  pas- 
sengers, except  these  be  his  servants,  by  worlcing  their  passage.'" 

The  actio  dt  rtcepta  renders  the  defendent  liable,  in  addition,  for 
the  acts  of  the  last- mentioned  persons." 

The  a^io  in  factum  lies  in  dup/um,  and  for  this  very  reason  not 
against  heirs.'* 

The  ac^  de  recrpto  lies  in  limplum  only,  and  therefore  lies 
against  heirs." 
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§  2163. 

The  condictia  ti  turpem  vil  injustam  causam  is  founded  on  a  Coadktlaaii 
quasi  delict,*  and  has  been  sufficiently  fiilly  discussed  already.*     It  ^T™>  »el 
consists  in  something  beino;  given  to  another  for  a  base  or  unjust  ^{^^ 
cause,  which  attaches  to  tne  receiver  only.     Hence,  inasmuch  as 
one  gives  with  hOnesty  of  purpose,  the  other,  receiving  with  dis- 
honesty of  purpose,  is  bound  to  restitution,  the  law  presuming  that 
such  person  ought  to  refund,  because  no  man  ought  to  be  innched 
at  another's   expense    and  loss ;   hence  it  is  competent  against 
and  to  heirs,  for  the  restoration  of  the  object  given  with  all  its 
rights,  tccessions,  and  mesne  profits,*  where  a  value  has  not  been 
fixed.*     If  anything  have  been  promised  for  a  base  or  unjust 
cause,  and  security  g^ven  et  HomiiUj  it  can  be  condicted,  and  the 
petition  of  the  adversary  evaded,  exceptiane  ibli  mali.^ 

This  condiction  is,  therefore,  a  personal  action,  quasi  ex  delicto,  Snmmujaf 
which  one  who  has  honestly  given  for  a  base  consideration,  and  tlii«  «i:tion. 
his  heirs,  brings   against   him  who  has  received  for  such  base 
consideration  far  the  restitution  of  the  thing  cum  omnt  causa,  or 
its  estimated  value,  or  for  the  return  of  that  given  eg  nomine  as 
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TITt,E     VIII. 


AitkHM)  ArUtnriB — Bonit   Tidci— Stricd   Jari^U^DiDiieniida  ct  Dsdactia — AefJoorEi 
Boiue  Fidri  ct  Contiictibul  KciUbwa— £i  CoDtnclibui  VtrbiGbiu — Ei  CoMtKtitpa 

ConKOiualibiu— Ei  Obligidaiiibut  Quxn  ci  Coatnccn — Ex  Cosfactibu*  Sodalibai — 
Actio  ex  StipuUni  de  Dote— Coadictio  TiidcLuia— Acdo  de  PracEipIii  Vertn  JEtd- 
maCoiia — £i  Pennutito — Actionei  AtUtraiie — Acdo  Publkiau— Scrviuii — Qiai 
Sciriaiu— S[ve  Mypetheciuu — Dc  Dolo  Malo-^Reram  Amatanun — Ad  Fihih-ml^M 
ic  £dendo — Finjum  Reguadonun — FiTiaiu  a  Cilnduu — Pautluo> — De  Ti  aui 
Mttin  CiuB— D«  CO.  qood  CertD  Idco — Plurn  ct  Miaoiii  Fetido. 


§  2164.  w 

The  four  descriptions  of  Ktions  mentioned  in  the  Institutes  are 
aetiants  stricti  juris,  condictionei,  aetimes  bona  fi^h  uid  actitntt 
arbitraria,  Cicero  spcalts  of  two  only,  judicia  and  arhitria,  as  it 
will  be  seen  correctly.'     The   passa^  runs   thus, — Aliud  at 

judicium  aliud  arbitriuai ^'d  est  in  judicio  i    Diree- 

turn,  asperum^  simplex.  Si  paret  H.S.  paa.  dart  oportere  .... 
^id  est  in  arbitrio  ?  mite,  moderatum.  ^antum  aquius  et  tntiha 
id  dart,'  He  then  procedes  further  to  divide  them,  qualil)ang  the 
first  with  the  adjective  term  legitima,  and  the  other  with  that  of 
benoraria^  thus, — Perinde  ae  si  in  bunc  farmulam  omnia  judicia 
legitima  omnia  arbitraria  honoraria  omnia  officio  dmtestica  conclusa 
et  comprebensa  sint  perinde  dscimus.  Here  he  cleariy  means  by 
judicia  actions  stricti  jurisf  and  by  arbitraria,  those  which  flow 
from  the  praetorian  edict.  In  other  passages  he  designates  such 
actions  as  dearly  belong  to  the  arbitria,  as  judicia  (or  arbitria)  in 
'  quibus,  ex  tide  bona  est  addiiumi  that  is,  the  _/erAi»Za  of  which 
included  the  words  of  equity  here  quoted  as  a  characteristic  of  the 
action,  or  others  of  like  import.  In  omnibus  igitur  Us  judiciis 
in  quibus  ex  tide  bona  est  additum,  ubi  vero  etiam  ut  inter  bonos 
bene  agier;  imprimisque  in  arbitrio  rei  uxorix  in  quo  est  quid 
sequius  melius'   .  .  .   judiciis  in  quibus  additur  ex  fide  bona* 

■  Pro  RoK.  coin.  5{  Giiiu  4,  ^  103-  jurii  actionei  whkh  did  not  admit  the 
105 ;  for  the  dndnction,  vide  %  toj.  equity  of  bona  fidct,  Tide  poM. 

■  Cicero  dearlv  Ipeaki  of  tboK  Mricll         ■  Cic-  Top.  17. 

*rd.  deoff.  3,  ij. 
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in  Btmibas  hi  arbitriis  in  qnUmi  M/drntur  ex  -fide 

Hesce,  it  ftUeiwt,  .thtf  iriwn  Cicero  jpnks  of  wa  ooio  ««A^ 
trariti,  beaever  utes  jindEMamCoxsprenit  vidtout-qiiali^mig  it^ 
butlieexenKtnwtiiiMSunnaccnirity,  orAwihe  Midsof  empnnit, 
also  adds  the  qiialifioM0i7'«a[pfes»oa  CO  ortifrnm.  :Cicero-dwl^ 
then,  diittfigiushes  between  judicia  itritti  /am,  ^^mmt  /idlri,  and 
arhitrama.    Semes,*   die  suppressod  ontOE,  tpeaks  widi  oicro  Saec«<lkli 
philoiophical  precitMa^— Zin  xuitV  vidttw  eetJitto  eausa  4cnc  1^"  r^ 
jt  a/  itidioein,  fKom  m  ad  acbitnan  mittatwr,  ftiu  -iUiim  fbnmda  tMatni. 
includit>  ft  eerUi  pm  am  axttdat  ttmumu  ptiat ;  bt^us  libeta  ent  ^ 

et  nullis  stdstricta  vincults  >nligto  et  dttrabtn  aliquid  potest  ct 
adjtcere  et  itHttittiam  mam  mm  from  Ux  out  jiathia  luadirtL,  ■a£ 
pmti  bwnanitai  ti  ndstneardia  imprlUrtt^  rtgirtt  ....  -ubi  -id 
de  pa  sala  sapientia  disanit,  tx  cmtnverstam  iiwiJit^  Hm  patttt-ed 
biee  amiy  judex  ex  tnrba  selectoi^  quern  census  in  album*  et 
equettris  liereditas  misit.  Now,  since  the  Judicts  were  taken  from 
the  altum^  and  die  erhhri  were  not  so,  it  is  clear  AaX.  a  better 
judge  could  be  selected  where  the  choice  was  not  confined  to  a 
limited  number  taken  from  one  particular  class ;  *  for  if^  as  it 
would  appear,  a  panel  was  struck,  to  challenge  a  certain  number 
of  irhioh  each  par^  was  intituled,  some  degree  of  negative  oo»- 
sent  mvf  be  supposed  as  to  those  remaining,  whence  the  prztcu- 
may  have  selected  the  most  fitting  for  the  particular  case  ;  but  io 
die  dioice  of  an  arbittr  the  consent  was  defined  and  positive.' 
Hence  it  is  Sav^;t^<'  is  cleariy  right  in  asserting,  on  the  authori^ 
of  Seneca,  that  the  urif/n  were,  as  a  rule,  more  competent  judges 
dtan  the  jtuiUay  because  Seneca  pUinty  teUs  him  so,  and  deaify 
wrong  in  asserting,  on  his  own  authdnty,  that  the  terms  jadex^ 
arbittr^  and  reatperatiruy  were  used  synonjrmpuslj'  in  the  formula 
affected  to  di^rent  actions,  because  it  is  a  mere  dteorjr  contro- 
verted by  &cts.' 

§  2165, 

We  wiU  now  pass  to  the  cxaminsttion  of  Saviiny's  tbeo^ ;  be  Sangnjr'i 
thus  speaks  of  «)odiciionf,  which  he  •*  distniMUcs  into   diue  2^^|" 

1  H,  17.  fct  the  moK  p»rt,  bal  not  InwriaWy,  aitca 

■DebcD.  J,7i  1.4,6,^1.  from  among  the  miuMmj  bj  tini  ii  meant 

'Seneca  mm   taUti   mi    l*t|i   Apil,  that  the  gImi  whence  it  ma  Ckluo  ratiol  at 

A.D.  65  J  Cicero  wa  killed  kj;.  ^.    Id  difietent  petioda— the  Senite  w«  Che  Luti 

Cieero'l  age  there  wu  apparently  no  album,  Tide  poat  procen. 

but  there  ilearly  wai  in  that  of  Seneca  j  it  '  *.  S«iignr  SyK.  d.   h,  R.  R,  toI.  J, 

muit,  Ifaerefiire,  have  been  inadtuted  in  %  16S1  p.  lojj  n.  f. 

theK   tog   yean.     It  li  attributed  to  the  'P.  4i>  >>  S7  i  V>'-  ****•  >'  *>  >•  ^ 

age  of  Octavian,  %  I994,  h,  op.  8,  II ;  Cic.  de  off.  3,   16  j  pro  RoK.  9  i 

*Ck.  proCluen.  41,  iide&  1994,  h.op.  de  orat  1,65,70. 

D.  6,  where  it  ii  ttated  that  the  album  was         '  Sjnt.  vat.  5,  %  119,  p.  144. 
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classes,  distiiu;uisliable  as  well  bj  the  formula  of  process  as  t^  im- 
portant practical  rules.  The  eondictio  cerii,  also  called  li  eertum 
petitur,  formed  the  first  and  by  hi  the  most  important  class.  It 
lay  for  the  claim  of  a  fixed  sum  of  money,  si  partt  certtan  dari 
epariere ;  in  this  the  party  actuated  by  honest  motives,  was 
protected  against  the  dishonesty  of  his  adversary  by  a  spmsh 
and  rtstipulatia  itrtite  tariis.  The  second  class  was  applic^le  to 
the  tiinsfer  of  the  dominion  of  any  fixed  thing  except  ready 
money.  The  third  applied  to  pnestadons  of  any  sort  whatever, 
save  and  except  those  recoverable  by  the  two  preceding  ac  ' 


<L  and  was  always  looked  upon  as  something  uncertain ;  nence  the 

Jt        condiction  of  this  third  class  was  termed  ineerti  cmJietiOf  and  its 


farmida  aa~~^uitiquid dari  Jieri  opartet,"^ 

In  conclusion,  he  asserts  that  —  "  This  distinction  did  not  exist 
in  actiomt  bonafidei^  which  invuiably  went  for  that  which  a  party 
in  thorough  possession  of  th^Kw  bearing  upon  the  facts  would 
award ;  hence  the  formula— -^tlj^/^^n/^  oportet  ex  fide  bona." 

This  last  sentence  would  successfully  ctmfiise  the  bona  fidti  and 
arbitrary  action,  and  everybody  that  reads  it. 

Savigny  next  points  out — "  That  by  the  peculiarity  of  the  old 
process,  according  to  which  the  judge  could  only  condemn  in  a 
sum  of  money,'  gave  rise  to  the  curious  and  unjust  consequence 
of  its  being  always  in  the  power  of  an  obstinate  defcndent  to 
compell  the  plaintiff  to  let  him  have  the  thing  in  question  for 
a  certain  sum,  so  long  as  he  retained  the  possession ;  because  his 
right  of  action  was  consumed  by  hb  having  recovered  a  judgment 
That  such  defcndent,  however,  acquired  the  dominion  just  as  Uttle ' 
as  him  qui  dtU  dtsiit  passidere^  and  against  whom  judgment  had 
been  recovered,  still  he  had,  and  the  plaintiff  was  deprived  of,  the 
use  of  the  object."  Hence  Savigny  derives  the  judicia  arbitrarta 
— a  wilder,  or  more  unnecessary  theorizing  cannot  be  imaged — 
aptly  described  by  the  German  expression,  aus  der  luft  ergrifftn^ 
for  now  could  the  defondent  be  compelled  to,  or  how  was  it  likely 
that  he  would  accept  an  arbiter  (for,  widraut  his  consent,  the 
cause  would  go  to  the  judex)  when  his  avowed  intention  was  to 
defraud  the  ^aintiff,  and  keep  the  object  at  a  certain  price. 
Again,  if  the  plaintiff  wished  the  specific  object,  he  might  in- 
stitute a  rn  vindicatia  in  the  majority  of  cases,  or  the  cotidictio 
furtiva.  » 

Lastly,  Savigny,  in  this  summing  up  the  actions  to  which  the 
bona  fides  apphes,  adopts  admitted  fitcts,  which,  for  the  sake  of 
novelty,  he  seeks  to  arrive  at  by  false  premises  and  theories  : — 

'  Sit.  SfiL  tdI.  J,  %  119,  p.  114. 
'  P.  6,  I,  69,  70. 
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"I.    CiVILES   ACTI0NB3.  SjTigny'n 

I.  In  personam.  *^' 

A.  Out  of  actus  Ugitimi  (contracts  and  quasi 
contracts.)  To  these  alone  refers  the  division 
into  ^ 

e.  Stricti  jurii,  also  called  timdiclioHis.     They 

are  strict  actions  {judicia). 
b.  Buna  pdei.  They  are  free  actions  (arit/ria). 

B.  Out  of  delicts,  and  therefore  pcenal  actions. 
They  are  judicia. 

3.  In  rem.     One  and  all  arbitria. 
"  II.  Honoraria  actiones.  One  and  all  arbitria^  without  disdnc- 
tion  as  to  whether  they  be  in  rem  or  in  pemmam,  and  whether 
these  latter  arise  out  of  actus  Ugitimi  or  dchcts," 


§  2166. 

Let  us  now  compare  the  terse  and  lucid  resume  of  Thibaut  Thikut'i 
with  the  difiiise  speculation  of  Savigny.  Thibaut  saySj'  writing  '*™'' "" 
of  actionei  bonje  fidti^  stricti  juris  arbitraria. 

*'  As  a  genei^  rule,  that  which  results  hora  equity  and  the  nature 
of  the  matter  can  be  claimed  in  all  actions.  Those  actions  only 
which  arise  out  of  a  transaction  founded  upon  solemn  words,  ex- 
tend to  nothing  beyond  that  which  lies  in  the  formula,  according 
to  the  plain  signification  of  the  terms.  Hence  the  present  un-  - 
practical  distinction  between  actions  bona  fidei  and^tricti  juris.* 
With  the  foiraer,  the  actianes  arbitraria  must  not  be  ^nfounded. 
Under  these  is  commonly  understood  those  in  which,  m  the  chief 
matter  in  issue,  all  depends  upon  the  discretion  of  the  judge,  or 
diose  in  which  the  judge  can  augment  the  judgment  in  case  of 
contumacy.*" 

'  SyH.  dn  P.  R.  %  71,  cjtuig  L  4,  6,      Lilii  cDntotalio.  Zcinch  iSl7,p.ig9.i9i; 
(  iS  i  compare  Cic  pro  Roc.  com.  c  4  ;      Mc]>n  Litii  contatado.  i  j  Abtht.  Stultg. 


BoecbintiopuCiceroii.  6i  Quindliaa  bM.  1S10,  p.  7J-it7i   Roahin  Zdnctir.  i 

one  IT.  1,  I.  Hft.  f  7>-9o- 

'  H.  Boduner   de  ict.   lect.    t.    c.    ],  *  P.     13,  4,    3  i    !■  4,  6,  i  %i:  and 

§    19,  n-l   Hoptner  Comment.  ^  1118,  Tbrnphjluipara^r.  JMd.  Tlie  tIiwi,  how. 

iti;-      Tbt    tallowing    nipport    jntirely  ctct,   hereupon,  do  not  tiUy,  Tide  I.  M.- 

dilnnat  nevn, — C.  G*iu  RoiiniKlici  Dbli-  Magni  niion.  et  diflcrent  inr.  ciT.  Uh.  i,' 

ntioDcnrcchl.  Heidelb.    1819;   Miihlcn-  de  uL  irbitnriii,  Anjou,  1601,  Orl.  1695 

bcuch  Hdddberg  Jthrb.  ilil,  nr.  5,  6  ;  (Meermaan  Th.  t  3)  i  O.  de  Gan.  dt  act. 

H.  C.  StcTcr  de  nuDmario  RoDiaarnm  aibitrarii.  Oil.  i576(Meeni]aDn  Th.  t.  6) ) 


:t  boiue  Gdei  actjon-     A.  Faber  err.  ptagm,   P.  4,   Dec. 
ibin,  LipL  iSii ;  T.  Rnbo  Eckl.  derL.  i,     ei.4.-io}  MiibleDbruch  Fand.  L  i,  p.  15^- 
],  4,  Bj,  de  N.  O.  Berlin,  itii;  Keller      159. 
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■«  §  2167. 

Origin  of  the  That  the  term  attit  baarn  fidtl  wu  not  a  technical  I^al  term  in 

ioDwiDcdon  of    the  age  of  Cicero  is  pretty  clear  j  it  may  even  be  doubted  whether 

eiHMtofbBia  ^  judicial  into  which  the  equitable  element  of  bona  files  was 

fida  inCD  admitted,  were  not  tried  by  an  arhittr^  or  the  person  then  equivz- 

iccioni  Dihef     lent  to  that  officer  having  the  extended  powers  of  such,  and  not  by 

""^  «*^-  a  jtuUx.     That  the  next  step  was  to  aUow  the  jutUx  some  degree 

of  equity,  and  to  give  a  hi  greater  freedom  to  the  arbiter  i  thus 

we  arrive  at  the  judex  in  the  imperial  age  trying  actiones  ttricti 

juris  with  the  incidental  quality  of  baiur  fidet,  in  addition  to  those 

purely  strict!  juris,   and    the  arbiter   trying  those  only  which 

were   more  eminently  equitable,  exercising  a  Uberum  arbitriumy 

which  would  never  have  been  considered  jpstiliable  at  an  earlier 

period. 

This  historical  progress  of  the  Roman  law  (iilly  justifies  this 
view.  We  find,  first,  the  strict  legis  actio,  in  which  the  slightest 
slip  in  the  pleadings*  was  &tal  to  the  suit. 

Then  came  the  age  of  tbeytrmuJ^,  inwUch  these  cAijections 
wwe^  in  a  ^^at  measure,  remedied ;  the  pTKtor,  too,  b^an  to 
give  equitable  remedies,  and  Icgishtion  on  particular  subp^ts  e::^* 
panded.  The  pneCors  found,  at  an  oarly  date,  they  must  occa- 
aioooUy,  from  the  great  press  of  business,  del^ate  their  juris- 
diction: suchdelegatesansweredprettynearlyinthecommencement 
to  thearijfri,  who  were  most  probably  the  ^rxtorixaadtesiores  shot 
the  necessity  increasing,  a  panel  or  album  was  introduced,  and  as 
no  better  motje  of  stdkir^  these  than  according  to  the  ctnsui  couU 
be  conreniMiuy  adopted,  the  equestrian  class  was  sdected  for  this 
purpose,  cAherwise  there  is  crery  reason  to  believe  that  the 
arbiters  were  of  patrician  rank;  They  were  still  unofficially 
retained  ;  but  business  still  increasing,  the  number  of  the  prxtors 
was  also  gradually  augmented,  and  so  much  equity  having  been 
introduced  by  the  new  remedies  given  by  the  pnetor,  and  so  much 
of  the  equitable  element  infused  mto  the  law  generally,  that  it  was 
found  requisite  to  allow  some  of  that  discretion  also  to  the  judtPi  i 
because, -that  element  having  been  introduced  into  the  actions  he 
was  in  the  habit  of  tn-ing,  it  was  impossible  for  him  to  exercise 
his  office  without  it.  It  follows,  then,  praetorian  actions  could  not 
originally  have  been  tried  hy  judices  from  the  album,  because  no 
such  existed  ;  we  are,  therefore,  driven  to  the  conclusion  that  the^ 
were  tried  by  the  adsessoni  of  the  pisetor  as  arbitri.  The  only 
remaining  questicxi  is,  if  the  choice  was  in  the  litigant  parties,  ana 
it  would  seem  that  it  was  so  under  the  direction  of  the  prrtor/ 
by  his  proposing  a  certain  number  of  qualified  persons,  one  of 
whom  was  selected  by  the  one  party,  and  rejected  or  accepted  by 

'  Ciiua4,  ^  ]«.  >  CSc.  pra  Mil.  7. 
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die  oth^.  TMi  indutiiiecof  the  prztor  was  indispensable,  f)ecause, 
if  it  were  a.  cause  which  contained  the  adjective  incident  of  e^ity 
(bona  JuUi)i  a  different  jude:e  would  ht  required,'  than  if  it  were 
-a  more  simple  caseya ^rtrnri  if  the  action  were  to  he  arbitrary; 
hence  the  prxtor  inusrhav'e  "exercised  considerable  influence  in 
the  choice  of  the  individtial,  even  if  he  did  not  appoint  him  of  his 
own  motion,  because  it  was  not  in  the  power  of  the  plaintiff 
to  ckim,'  nor  in  that  of  the  d^ndent  to  object  to  an  action  being 
aihitnny,  /imafitiei,  or  itrictijirii—itiit  was  intirelv  in  the  breast  of 
the  prsetor  actin?  under  die  law  and  'practice  of  his  court ;  it  was 
bis  duty  to  award  the  most  appropriate  one,  and  this  will  account 
in  the  p»stidati«  judicis  to  the  demand  in  the  alternative, /iHiIiV^n 
arhttrutitve  fostvh\^  the  prator  thereupon  assigned  what  he 
thought  the  most  fitting  in  die  matter  in  issue. 


§  216S. 

What  an  aetio  arbitraria^thoa,  wat,  is  sufficiently  clear  { the  only  Dti^cticin 
difficulty  lies  between  the  ariitrariis  and  bma  fid*i,  as  to  wbicfi  ''«^™">  ^ 
the  passage  in  the.  Institutes  does  not  inligjiten  us.     PrteUrea  tnm«^baiue 
quoidam  acUmes  arbitrarias,  id  est  ex  arbitrto  judicis  Pfii^ttt,  fidd. 
appillamtuy  in  quiiuSf  nisi  arbitrio  judici?  is  cum  quo  agitur  actori 
satis&ciat,  vtluti  rem  ristituat  vtl  txbiitaty  vel  uh/at^  vel  tf  nexaS 
cmuof  leruum  didat^  condeo^ari  debeat.     S»d  uta  actimtt  tarn  in 
rem  quam  in  personam  irtveniuntiir. 

In  rem  vtiuii  Publiciana,  Serviaaa  dt  rthm  cslati,  qtueii  Ser- 
viana  qua  etiam  hypotbecaris  vtcatur. 

In  personam  in  quibus  de  49  agitiir  qutd  aut  metut  emua,  aul  dfU 
maU  /actum  at :  item  <um  id  quad  eirtt  he*  pramitsum  etty  petitw. 
Ad  txhibendum  queque  actio  ex  arbitrio  judicis  pendet. 

In  bis  enim  actianibus  et  similibus  permittitur  judici  ex  bono  et 
^uo,  lecundum  cujusque  rti  de  qua  actum  est  naturum^  ttstimare 
quern  ad  modum  acteri  satisfieri  operteat. 

We  have,  then,  seen  from  the  preceding  paragraphs  how  this 
passage  Js  to  be  understood,  and  that  actiones  arbitraria  differed 
from  those  ttricti  juris  in  this^  that  they  were  Invariably  borne  fideiy 
and  were  introduced  to  restrain  obstinate  plaintiffs,  who,  but  for 
diit,  would  have  the  alternative  of  paying  the  sum  set  out  instead 
of  restoring  the  thing  at  their  discretion. 

This  wui  be  most  clearly  understood  by  reviewing  the  forms  of 

The  formula  in  jus.  claimed  the  thing  or  its  value  in  render  or 
deed,  in  default'  of  the  restoration  of  the  object. 


'.  AriiiL  p.  jj. 

.gimr,  qnJdquid   ab  «m  rem 

m«n.  hni:  ir 

RiicCed 

dan  fuxn  oportEt  ex  fide  boni 

ney  payment. 

n  >r|entcun  dcpoiuit,  qui  it  n 
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In  the  formuU  in  fattum^  the  snm  claimed  was  kud  for  dte 
value  of  the  object.' 

The  ctrta  formula  claimed  a  iixed  amount.* 

The  inetrta  formula  turn  frtejiiutuiu  sivs  laxatiaMt'  daimed 
'   an  ftmount  to  be  ascertained  tuitiin  a  certain,  linait. 

The  inetrta  formula  infinita  left  the  sum  te  be  assessed  without 
limit.* 

Benm  fidti  judieia  allowed  adjustment  of  the  respective  claims, 
and  sets  off*  by  intendment,  and  was  annexed  to  most  contracts 
originallv  itricti  juris,  but  more  especially^  to  those  tenned  coo- 
sensual.^ 

Arbitria  claimed  a  general  settlement  of  all  matters  ia  dispute 
at  the  discretion  of  the  arbittry  either  the  thing  or  its  value,  with 
or  without  damages  or  set  off. 

The  bona  fidts  was  then  an  equitable  element  introduced  into 
certain'  actions,  ttricti  juris,  which  appeared  from  their  nature  to 
require  it,  and  was  edjitta,  thus  aciimet  ttrieti  juris  obtained 
from  this  circumstance  the  denomination  actiones  ban*  fidti. 

In  the  arbitria  the  bena  fidts  was  the  intire  gist  of'^the  action, 
and  not  adjeeta  merely. 

In  actioHts  bona  fidti  the  judtx  was  in  the  lieu  of  the  pnetor, 
and  as  )us  representative  was  cu-cumscribed  by  lilce  strict  rule  ti 
law,  which  quoad  him  was  contained  in  the  formula. 

The  rule  of  court  ^ven  to  an  arbitir  enaUed  faim  to  settk  iH 
.^  matters  in  difference  between  the  parties,  and,  as  it  were,  strike  a 
general  balance  between  the  parties. 

It  would  appear,  then,  that  all  those  actions  in  which  the  law 
admitted  the  clement  of  equi^  bone  fidts  might  be  tried  before  an 
ariittr,  but  not  those  into  which  it  was  not  admitted. 

Hence  aU  pnetorian  actibns  could  be  tried  before  an  arbiUr, 
whether  in  rem^  or  in  personam,  and  probably  in  practice  usually 
were  so  at  all  times. 

The  above,  of  course,  refers  to  the  practice  from  the  age  of 
Octavian,  during  which  there  was  an  album. 

§  2169. 

i>        Heineccius  states  that  in  consensual  contracts  the  adjective  fbnn 
of  ^01111  fidts  most  commonly  used  was  tx  fidt  bona;  in  fiduciary 

'  SI  putt meiuam  ugentcun         *  Guua  4,  %  6}. 

dcpcMUK  otmqnc  dolo  milo  raddicum  ana         '  Ttubiat  L  c. 

CMC  qoind  a  m  «riC,  tiauin  pccankm  ^  Not  InCa  verhd  ono,  m  difmUbi,  ftr 


...«™,.™.n.«„Id.U7-  "-=-«■ 

'Scttettlam    i    Milii    condemoi.    Id.         'In  Ihdi  pctito^  fbrmi,    PuUidu*, 


*  Onanri    h    m    «h    1 


SeniuL  Qoui  Scnniu,  P.  104,  l(,  i  }  i 
H.  »i,  is  i  I-  +,  6,  %  31  i  Oe.  b  Vttt. 
1,  m  P.  6,  i,6Si  Id.  35,^  )i  P.4», 
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Rcdont,  M  imtir  itmt  btnt  agier  optrttt.,  nt  propter  U  tuamque 
fidtrnfrauitr. 

We  find  in  Cicero,*  ia  the  case  of  hiring  a  house, — AU^  te  mibi 
demum  Ixaste,  tuque  mthi  ex  Ecquo  ct  bono  dare  faccre  opartert^ 
quidauid  alttntm  kcati  nomine  dare  facere  aportet  ex  fide  boha. 

^V,  me  tibl  prater  dotem,  et  patrinumum  meum  dtdisse^  tequt 
mihi  quantum  fequius  melius  dare  oportere. 

Or  in  a  fiduciaiy  action, — Aisy  te  mihi  domsim  illam  quam  tibl 
maneupaviy  ut  miht  remancuparet  ut  inter  bonos  bene  agicr  oportet, 
ne  propter  te,  tuamque  fidem  frauder,  remancupare  optrtere. . 

The  distinctions  to  be  drawn,  then,  between   actions  stricti  Officeofthe 
jurii  and  boiue  jidti  are  reducible  to  the  following  principles : — In  {^,i^."„  -ra- 
the first  place,  this  distinction  is  not  generally  applicable  to  all  tii>n>orb.  f. 
actions,  but  to  such  only  as  arise  out  of  obligations  ex  contractu  or  *nd  ••  j. 
quasi  ex  contractu. 

In  the  ttricti  juris  contract,  the  judex  pedantus  gives  the  plain- 
tilF  judgment  for  so  nujch,  but  no  more  than  that  to  which 
he  maybe  intituled  by  the  express  words  of  the  contract. 

In  the  borne  Jidei  contract,  the  judex  ptdaneus  gives  judgment 
for  that  which  is  not  promised  by  express  words ;  the  mention  of 
whi^  has  been  omitted,  on  the  ground  of  its  being  an  incident  so 
common  in  contracts  of  that  description,  as  to  be  supererogatory 
for  the  contrahent  to  stipulate  for  it. 

Hence  where  the  judex  received  the  instruction,— S»  paret 
Titium  ex  slipulatu  centum  debere,  tu  Ulum  in  centum  cendemna^, 
the  judgment  must  go  for  the  centum^  which  is  equivalent  m  its 
operation  to  an  action  in  England  sounding  in  debt,  and  is  a  negit- 
tium  stricti  juris  carrying  no  damages.  Where,  on  the  other 
hand,  ^e  judex  received  the  instruction, — Si  paret  Tttium  Mevii 
ex  locato  \empte  te)  debere^  tunc  cjuantum  Titium  Mevit  oh  cam 
rem  dare  oporttt  ex  fide  bona,  tanti  damnetur,  is  equivalent 
in  iis  operation  to  an  action  In  England  sounding  in  damages, 
and  is  a  negotium  bona  fidei  carrying  damages  in  the  shape  of 
interest  for  delay,  mesne  profits,  and,  in  short,  all  that  equity 
demands. 

The  bereditatis  petitio  arises  neither  out  of  an  obligation  ex  con- 
tractu, nor  out  of  one  quasi  ex  contractu ;  it  was  therefore  neces- 
sary to  assign  it  speci^ly  to  i.  f.  contracts,  though  it  cannot  be 
doubted  but  that  this  was  in  practice  an  arbitrary  action. 

In  later  times  the  prsetors  were  directed  to  decide  the  cases 
themselves,  which  uiduced  the  gradual,  and  ultimately  the  almost 
total  desuetude  of  the  erds  ju£ciorum  privatorum^  to  which  the 
increasing  use  of  interdicts  contributed  not  a  little.^ 
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§  2170. 

Certain  actions  are  mentioned  b^  name,  tn  the  Institutes,  2S 
bma  fidei ,-'  but  it  must  not  be  supposed  that  a  complete  list  is  in- 
tended to  be  given  by  the  following  : — Actio  ex  emfto — vendita — 
locata-~-canduct<i — negotienim  gestarum-^maTidati — depositi — pre  socto 
— tutela — commaduti — figttoratitia-r-Jbniilite  herciscunda — contmuni 
dhjidundo — praicriptis  verblr— those  which  relate  to  a  res  teslttmita 
— and  permutatis ;  lastly  the  harreditattt  petitisy  which  last  was 
decided  to  belong  to  this  categOrie  by  imperial  constitution.  For- 
merly, the  acth  ret  uxoria  befoiiged  to  this  class,  but  having  been 
^perseded  by  the  actio  ex  slipulalu  de  dotibut  exigendis,  alt  the  in- 
cidents of  thfe  uxorious  action  were  transferred  to  this,  which  was, 
moreover,  to  be  thenceforth  placed  among  heme  jidei  judieia  for 
the  recovery  of  the  das  only,  the  actio  ix  stipulatu  being  otherwise 
an  eminently  itricti  jurit  actio.*  It  is,  moreover,  declared  to 
have  the  right  of  tacit  hypotheic ;  and,  indeed,  of  a  prior  one, 
when  the  woman  brings  it  herself,  it  being  introduced  for  ber  sole 
advantage  and  benefit. 

The  wording  of  the  Institutes,  compared  with  those  of  Gaius, 
induces  the  presumption  that  Justinian  considerably  enlarged  the 
scope  of  equitable  element  in  stricti  jurii  actiones  ;  for  Gains  tells 
us  that  compensatis,  set  off,  for  instance,  was  silently  admitted 
a^cii  judicit  contineri  creditur.*  Justinian  makes  this  positive, 
since  the  Institutes  must  clearly  be  looked  upon  as  an  enactment 
just  as  much   as  the  Code   and   Pandects,  all  of  which  com- 

Jilations  became  statute  taw  by  the  adoption  of  the  emperor ; 
ustiniaii  thus,  then,  describes  the  nature  o?  home  fidei  actions : — 
In  bonx  fidei  judictis*  libera  potistas  permitti  videtur  judid  ex 
bono  ct  Eequo  sstimandi,  quantum  acton  restitui  debeat.  In  qua 
et  illud  continetar :  ut  si  quid  in  vicem  prastare  actarem  oporteat  : 
eo  compensafo,  in  rtliquum  it,  cum  qua  actum  est,  dtbiat  condamnari. 
Sed  et  in  stricti  juris  judiciis  ex  rescripto  Divi  Marci  uppasita  deli 
mali  exceptione,  eompensatia  inducebatur.  Sed  nostra  ccnttitutia 
eas  compensatioius, .  qua  jure  aperto  nituntur,  latius  introduxit, 
ut  actiones  ipso  jure  mtnuant,  sive  in  rem,  live  in  personam,  sive 
alias  quaseumque :  excepta  sola  depositi  aetione,  cui  aliqusd  com- 
ptnsationis  nomine  oppom,  sane  iniquum  esse  credimus :  ne  sub  pTte- 
textu  eompensatienis  depositarum  rerum  quis  ex  actione  defraudeiur. 

We  may  infer  from  this  passage,  that  compensation  or  set  off 
was  iirst  formally  legalized,  to  nomine,  in  bona  fidei  contracts  by 
Justinian.  It  was,  however,  available  before  his  time  by  the 
plaintiff,  whenever  the  exceptio  doli,  or  plea  of  fraud  and  covin,  was 
set  up  by  the  defendent,  who,  by  so  doing,  let  in  computation 
by  way  of  replication-      In   deposits   compensation   cannot   be 

'  I-  4,  *.  5  18-  '!.+,%  6y 
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plcadied,  lestiit  shouU  be'  used  as  m  iastnimtet  of  fraud  io.the 
tMRds:«if:a  dlshDoeat.dapottta^,^.kMpiBg.  the  dcpoiitoB  vejuf 
l»iuslf;otitio(bis-.<lspoiit. '  '   /    i    ■    .'  ■    ■■■.:■.   i-i 


But  the  boHtfrum  emptm"  ought  to  sue  cum  deduethnt^  viz.,  thatf 
Rft  adverSiiy'V  tohtfemhed  to  pay  die  diferimcc  oniy,'Aat  beings 
dedu«ttt  whicfiMs  o*rf  to  him,  <^a(«Grf#Ti  BSMHi^. 

But  there  a  this  diflference  between  the  compensation  Wbtch'  DtihKtio. 
appliiilE  to  bahkersj  and  that  d^diictioh  which  t?  epp6s6d  to<  the' 
bonorum  emptor;  that  only  comes  under  the  denomination,  of 
compensation  Which  is  of  the  same  genus  and.  nature ;  thus, 
dibney  (^mnrn}  miay  be  set  bff  against  money,  wheat  against 
'  wheat  {trituutn),  in  so  iar  a^  it  be  of  the  same  nature.  .  But  de-' 
ducdon  applies  to  thatwhfch  is'  not  of  the  same  genus  ;  thus,  if 
die  bonorum  fmptor  claim'  money,  and  sue,  on  the  other  hand,  for 
corn  or  wine,  he  mayiieduct  the  valiie,  and  go  for  die  balance. 
Moreover,  the  account  of  the  compensation  is  inserted  in  the  in- 
tenth  (charging  part  of  the  declaration],  whereby  it  comes  to  pass, 
that  if  a  banlcer,  compensation  having  been  madcj  intend  more,  by 
one  sesterce,  than  is  due,  he  loSes  hiS  writ  by  so  doing. 

Deduction,  however,  is  inserted  in  the  eondemnatio,  or  prayer, 
in  which  part  of  the  declaration  the  danger  of  an  excessive  demand 
dbes  not  opdrate  against  hini ;  thus,  the  bmo'rurn  emptor  suing, 
although  he  go  for  a  fixed  sum,  inserts,  nevertheless,  an  u — -*— 
sum  in  his  condemnath. 


'  1. 4,  ^  61  i  %  1847,  h.  op. 
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vhkh  m  It  bu  been  akaif  Fcmariced  that  the  liit  of  ^.  /.  acdaoa  fftta 

*^^'>'«*  ^  f-  in  the  lottttutct  is  not  coaidcte ;  at  tbe  same  time,  it  is  no  oar 
task  to  point  out  which  oo  and  which  do  not  bdong  to  du> 
categorie.'  The  incompleteness  of  the  list  of  the  Institutes  is  said 
to  be*  evident  from  the  fact  of  neither  the  actio /ittieraria,  stquts- 
trariaf  or  emphyltutUnria,  being  included  in  it ;  in  any  case,  as 
has  been  seen,  we  muu  re&r  to  the  formular  pi^icesE  for  the 
principle  upon  which  the  distinction  ii  founded ;  hence,  they  will 
be  first,  all  those  which  arise  oat  qf  the  consensual  contracta,-^ 
Empti  €t  venditij  vn^hyteuticaria,  lacati  tt  em4ucti^  pn  tteia^  mam- 
datt.  The  tmpbytiuticaria  is  not  mentioned,  but  as  it  is  called  a 
middle  thing  between  letatum  and  vnuLtum^  and  as  both  these  arc 
b.f.  contracts,  so  it  follows  that  tlus  must  be  so  too. 

Those  which  afise  out  of  the  real  contract*}  awntdatitdtpuitiy 
fequcstraria,  and  figtaratitia^  unjt./'.  The  only  doubt  bare  is 
as  to  the  siqueitraria  not  inendoi>«d  in  the  Instates;  but  a* 
it  lies  between  two  t-  /•  contracts,  ^uiti  and  pigneratitla,  it 
consequently  belongs  to  the  same  class  of  contraOs. 
,  The  actia  praienpiit  veriUj  which  arises  out  of  the  ptrmutatitj 
which  is  mentioned  in  the  Institutes  as  i  b.  f.  action,  and  must, 
therefore,  be  added  to  the  b.  f,  ctmtracts. 

The  actions  arising  out  of  obligauons yi*^'  »»  antractitj.accard- 
ia^  tQ  the  Instates,  are  actic  ntg^itnm  gtitarum,  fimtrariai 
tutela^  familitg  htrciseundat  commimi  dividual.  To  these  the 
actie  funtraria  must  be  added,  in  virtue  of  the  terms  of  the  frag- 
ment of  Ulpian.*  Hac  wtie  ^u^  Jimtrtria  dicitur  ix  btna  tt 
teqm  oritur ;  cantinet  aufem  fwttris  eauta  tantum  impensam^  tun 
etiam  cattrorum  sumptuum.  Et  gnuralittr  putt,  judictm  nm 
mtram  negttitrum  gsttorum  actiantm  imitari,  ted  talutius  ^mdtattm 
itfuiy  quum  hoc  W  tt  actionii  natura  irtduiget.*  The  ha-editatit  pttitio 
was  expressly  inserted  in  the  list. 
Pncticai  tpeia-  The  great  practical  operation  of  the  element  of  bama  fiJts  in 
tion  of  tbs         actions  consisted  in  the  campeniatie,  which,  in  b.  f,  nuotiit.  had  its 

dcitlfllt  of  I  \  -         1  -    •     \  e  'I 

bomfido.  place  i^w/»r<;  but  in  those  T.y.  by  way  of /jvf«pf  IS  only. 

Ntgatia  h.  f.  are  null  and  void,  when  founded  on  fiaud }  in 
those  s.  j.  it  is  necessary  to  pray  a  rtstttutia  iu  integrum. 

In  respea  of  mesne  profits,  too,  the  distinction  is  marked,  for 
in  a  personal  aqtion,  the  return  of  property  is  claimed,  which 
already  belongs  to  the  plaintilF,  as  in  the  actienet  commadatij  dt- 
positi,  and  ptgnaraliiia  dirtcla^  or  that  which  is  not  so.  In  the 
first  case,  all  mesne  profits  which  the  defendent  has  made,  or 
nej^ected  to  realize,  are  claimed  whether  the  action  he  b.  /.  or 
s,  j.y  and  whether  the  dcfondent  be  in  mora  or  not.  In  this  latter 
case,  the  action  is  b.f.  or  s.  j.    In  the  b.f.  action,  the  restitution 

'  HopAici  com.  S  1 119'  *  P.  Ii,  7,  141  ^  6. 

*  Bochma-  dc  Kt.  wcC    i,  c.  ],  ^   19,  *  Id.  %  13. 

•,,  id.  «  11.48. 
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of  the  mesne  profits  are  due  from  the  date  of  the  ifwrn ;  but  in  die 
J.  j,  from  that  of  the  litis  tenUstatia  only.* 

In  juJiciis  b.  f.  interest  is  demandable,  iriiere  the  delendeot  has 
promised  it  by  a  pactum^  or  is  in  mera. 

In  ju£ciis  I,  j.  interest  is  not  demandable,  except  when  agreed 
to  be  paid  by  stipulation. 

"When  pacta  are  annexed  toa  contract  h/.^  the  same  action  lies 
as  that  which  arises  out  of  the  contract  itself.  In  a  contract  i.  jr. 
Ihis  is  not  so. 


*  2172. 


follows 
ACTIO 


dtpositf.  I  ex  contractibus 

sequestraria.  f  realibus. 

pigntris.  ■* 

ex  stipulatu  de  dote*)  ex  contractibus 


lepetettnda. 
m  tmpta. 
de  pmntUato. 
tx  vadita. 
sestimatoria. 
tx  locate. 
emphyteuticaria. 
tx  cmdiKlt. 


J     verbalibus. 


ex  contractibus 
conscnsualibus. 


negvHtrtan  gtttorum. 

iuneraria, 

tuUlte. 

htrtditetis  fetitie. 
fanulia  bcrctscunda. 
etmmuni  dividunde. 


ex.  obligadonibus 
quasi  ex  contractu. 


?■} 


ex  contractibus  sodalibus. 


Of  these,  Aose  only  will  be  noticed  which  have  not  already  been 
under  consideration  elsewhere ;  the  actia  ix  stipulatu  dt  dott  rtpt- 
tmdat  the  aitimataria,  and  the  dt  permutato. 

'  Heit.  (Un.  it  fnct.  penecut.  ia  act.  icda  finiuin  repindonim,  iilil  eIick  viiiag 

rDD.  in  opiuc.  Tol.  I,  pt  3,  p.  1x7,  (q.)  ODE  of  Che  reM  of  die  cootractui  innomuuui 

G.  Bauer  Sat.  dc  «idm*nd.  et  r^Kic.  among  (ctioDCi  b.  f.  giving  bii  reaouj  de 

frocc  Lip*.  1753.  %  7  (  Schmidt,  t.  lUagcn  tec  Kct.  I,  c.  3,  ^  19,  mi.  from  %  11-4!, 

ft  Einnden,^  37,  lie,                                '  k  well    worth    notice  (  coatn  Gandlio^ 

'Boehmtr  placa  iha   tt/in  nlutai   de  Kd  Tide  Bitni  nibtililalJDr.  lib.  i,.c.  J. 
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'  ftis  actionis  instanced  as  one  btna  fidti  in  the 'Institutes;  h 
has  been  already  treated  of  uhder  the  head  of  acjuiiifu  per  detan.* 
Thiiactif  IX  stipulatu  it  date  repetenda.  The  acth  tx  itipuJalm  it 
stricti  juris,  whereat  the  old  actio  rti  uxoria  vn^  bmix  fidti  i 
Justinian,  therefore,  imported  this  element  into  this  t}articular  sort 
of  stipulation,  which,  in  fact,  was  no  stipulation  at  all,  but  a 
promise  express  or  implied,  or  a  natural  consequence  of  law,  valid 
or  invalid,  with  a  tacit  hypothecarian  rig^t  which  received  chat 
name,  for  the  sake  of  giving  it  some  distinctiTe  term  and  de- 
ndminadon. 

The  action,  however,  which  the  actia  'tx  ttipulatu  dt  doU  least 
of  all  resembles  is  the  actu  tx  stipulatu^  since  no  instrument  or 
promise  is  to  be  vcud  for  any  want  of  form,  wheFeaa  -  a  ctjJMflacion 
IS  void  for  the  sli^test  error. 

This  action  is  competent  ts  the  wife  to  demand  the  dafy  and 
her  heirs,  againti  the  par^  liable  to  give  it  j  it  also  intituled  the 
husband  to  claim  its  restitution. 


5  »»74- 

It  is  generally  asserted,  that  originalty  "tiie  id  jiad  mterist 
could  not  be  claimed  in  ttrictt  jurit  transactions,  but  that  a  «pccia] 
action  was,  at  a  later  period,  granted  for  tiiis  purpdse,  called  the 
andittio  triticiaria.* 

Thibaut,  however,  leans  to  the  opinion  of  triliciaria  being 
only  a  general  ^ualiiicatoty  term,  indicating  diat  the  taitdittie  in 
question  did  not  apply  to  a  ctrta  ptainia,  the  original  meaning  of 
the  term,'  but  to  a  certa  rts  ;*  thus  we  iind  et  gmiraliter  ditmdum 
tst  eas  lea  per  banc  actionem  ptti,  ti  qua  tint,  prKter  pecuniam 
DumeraCam,  iivt  inpmdere  live  in  mensura  comtent,  live  mebiUs 
sinty  sivt  lo/i.  Thibaut's  view,  so  for  correct,  would  therefore 
appear  only  to  require  to  be  restricted,  by  applying  the  trittciaria 
andictio,  at  all  events  originally,  to  actions  for  res,  which  were  so 
bi  incerta,  as  that  they  consisted  in  matters  of  a  fungible  nature, 
and  which,  therefore,  were  subject  to  variation  in  quanrity, 
weight,  or  quality,  or  which  might  agree  in  quantity  and  weight, 

'  %  lojcy  h.  op.  {  I.  4,  6,  ^  u  ;  C  {,  *%  M17,  b.  op. 

13,  I,  pr.  ^  1, 1.     Thit  title  in  Uic  (Mtx  *  P.  13,  ],  i ;  cOiDparc  T.  46,  1,  la ; 

ban  the  ioKiipdon, — de  rci  uioriz  udme  Tbomadiu  nd  Hubcr,  L.   131  (•  3i  ^  i  J 

In  ei  nipuIaCu  Ktiancm   tianituu   et  Ae  Coctcu  1.  C.  L.   13,  t.  3,  qa.  1 )  Pufeo- 

nitan  dotiiHu  fttoAu.  doif,  t.  1,  obi.  ii;  Gliick  Pand.  13  10L 

'  Thib.  Sftt.  det  P.  R.  ^  1S9,  u  to  tbe  i  S43  j  Guu  ObligiCionuKbl,  p.    JO-jf, 

Tiriirai  iheorin,  Noodt.  Com.  L.  1],  t.  3;  65-80,  Sj-SS  i  Ruba^kUcr.  der  LLs,], 

Lej*r  Sp.  ijo ;  WcMenberg  de  uiu.  obi.  4,  S5  ;  P.  45,  i,  i ;  Coccdi  1.  C  L.  13, 

<!'<*■  7f  «■  5  i  Wichnnlorf  de  cond.  tridc  t.  3,  qu.  ult. 
(in  trUd.  Din.  Tnj.  1750))   Smach  & 
Stifk  dc  eod.  mfum. 
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^ut  not  in  quali^ ;  or  in  quantity  and  qualiqr,  b^t  not  in  wdg^t ; 
or  in  wei^t  and  quality,  but  not  in  quantity ;  all  which  con- ' 
tingcncies  would  render  an  Mftimalio^  or  action  of  coniputation, 
necessary.  Iri  the  more  recent  Roman  law,  inasmuch  as  the 
ordinary  actia  bnue  fidti  indu^  the  id .  quad  inttrtity  this  di»> 
tinction  would  appear  to  have  lost  its  practical  utility,  and  tQ 
survive  as  a  mete  tenn  of  art. 


The  actie  prascriptis  verbis  astimatoria^  was  introduced   to  AciSdcmuih- 
avoid  doubts  in  certain  cases,  as  to  the  nature  of,  and  remedy  *°™r""^^ 
upon,  that  mgetium  civile  gtstuntj  whereby  the  owner  of  any 
object  delivers  it  to  another  at  a  certain  fixed  price,  '*on  sale  or 
return,"*  for  the  purpose  of  being  by  him  re-sold,  or  restored 
unimpaired  to  the  owner.* 

This  actia  attimateria  was  introduced  to  meet  the  doubts  which  EadtiTon  to 
existed  as  to  the  nature  of  the  contract  on  sale  or  return,  as  diere  """iiMe  "t  i» 
was  a  disagreement  as  to  the  remedy.  By  some  it  was  held  that  tr„^  ""^ 
an  actit  vtnditi  would  lie,  but  this  was  met  by  an  objection  to 
the  alternative  clement  which  it  contains,  whereby  the  hdder 
of  a  rti  Ultimata  is  in  a  better  position  than  the  purchaser,  wlio 
has  no  option,  but  must  pay  the  price;  others  maintained  that 
an  eetia  tn  locttta  candueto  would  lie,  because  the  vendor  may  be 
looked  upon  in  the  light  of  one  who  has  put  out  work  to  be 
performed  (that  work  being  the  selling),  and  the  other  party  as 
one  who  has  undertaken  the  du^  (of  selling),  but  without  any 
sufficient  ground,  for  the  object  delivered  is  of  a  fixed  value ; 
chose,  however,  who  maintain  that  the  actte  mandati  supplies  a 
remedy,  because  the  vendor  is  in  the  position  of  one  who  has 
given  a  commission  to  another,  have  rather  more  reason  on 
their  side. 

The  contract  is,  however,  in  fact,  none  of  these,  but  a  con- 
tractus empti  et  veaditi,  with  a  pactum  adjectum  dispKcmtitt^  for 
no  one  will  deny  that,  so  soon  as  the  price  fixed  is  paid,  the 
transaction  is  one  of  ba^ain  and  sale ;  but  if  he  return  the  object, 
he  takes  advantage  of  the  alternative  allowed  him  by  the  pactum 
taciti  adjectum  dtspUeentia,  and  being  an  actio  b.f.,  the  adjective 
pact  is  interpreted  as  a  condition  embodied  in  the  contract.  It 
was,  however,  found  more  convenient  to  introduce  a  special 
contract  in  this  behalf,  and  to  give  it  its  own  remedy,  termed 

'  f  1576,  h.  Of.  ported  by  Thilnuc,  ^  JSJi  S  ^* )  SjvC.  A, 

■  Thii  l>  ihi  Englbh  npRaioo.  P.  R..  j  P.  19,  3,  I  i  P.  19,  J,  17,  %  1  ( 

*P-  191  S)  ■<  t>  4)  6.  ^  iS;  (^-H.  CdcccUL.  to,  t.  ],  qu.  iji  WcrDherlcct. 

Bruckaet    de   contt.    ntinutoHo,    Jen.  com.  eod.  \   1 ;    Gliick  Pud.  il  vat. 

2710 ;   B.  L.  Schweadesdiicfer    it    n>d.  ^  1065-6 ;  contn  1.  £.  Floerke  it  conti. 

arg.  Up*.  iStj.  Kidm.  tanquun  coaa.  noni.  Hal.  it%6. 
*  nc  laUequenCl^  find)   tlui  licw  n^ 
VOL.    III.  3   f 
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cclio  astimatma  prieicriptit  verbh.  The  analog^  of  this  action^ 
with  the  contract  of  bargain  and  sale,  places  it  in  the  categoric  of 
b.A  actions ;  it  is  also  clcariy  innominate. 

The  culpa  falls  upon  the  receiver,  if  the  object  be  delivered  to 
him  at  his  request,*  or  if  he  deciuvely  promise  to  pay  the 
atiimaittm^  but  upon  the  owner  if  received  at  his ;  if,  however, 
on  that  of  neither,  the  receiver  must  be  answerable  for  the 
return  of  the  object  undamaged,  or  of  its  estimated  value.* 

This  action  may  still  be  brought,  notwithstanding  that  a  mertes, 
or  recompense,  Intervene  between  the  parties.* 

The  action  itself  is  innominate,  hona  fidti. 

This  act'u  is  directa,  is  competent  to  ue  party  who  has  given  the 
object  to  be  sold,  or  in  sale,  and  te  his  heir,  against  the  receiver 
and  his  heir  /ar  the  return  of  the  object,  or  its  estimated  value. 

The  contrarta  is  competent  to  the  receiver  againit  the  deliverer, 
fer  payment  of  his  recompense,  or  mtrcts^  and  indemnity. 


5  2176. 

:tiopnciip-        Permulalioj  or  barter,  has  already  been  incidentally  mendoned* 
'*™*  ■''        as  an  innominate  contract,  and  differs  from  the  nommate  contract 
of  bargain  and  sale  only  in  respect  of  the  preitum^  whence  the 
action  arising  upon  it  is  bona  fidei. 

The  actio  prmcriptis  verbis  ex  permutato  lies  in  /avar  of  him 
who  has  given,  against  him  who  has  received,  or  his  heirs,  for 
the  delivery  of  the  thing,  or  value  of  the  interest.*  This  acticm 
may  cleariy  be  brought  by  either  side  as  plaintiff,  since  there  is 
no  distinction,  as  in  bargain  and  sale;  where  money  is  due  on 
one  side,  and  goods  on  the  other,  the  circumstance  in  each 
particular  case  will  decide ;  thus,  he  who  has  performed  his  part 
of  the  bargain  will  be  naturally  the  plaindfF. 


§  2177. 

All  real  actions  are  arbitrary  actions,  in  the  primary  swu- 
fication,  except  hereditatis  pttilio;  The  actit  di  doiof^  The 
actio  ad  exhibendum  i''  The  actio  finium  regundarum;  The  actit 
Paulliana;"    The  aetia   Faviana    and    Cdhisianai    The   actia 

'  P.  «,  3,  lAji  P-  '?.  5>  '7,  *  « i  '  P.  19,  4.  *  IJ77,  %  i«4»  i  P-  'ih  I, 

^  1559,  b.  oV  }  Thib.  Sytt.  d.  P.  R.  4  555.  5,  pr.  4 1^.     Il  it  in  eommoii  pirUiKC  only 

*  K  I  }t  ^  1)  I  j  Kochy  Medic  i  toL  called  ■  pennuQlia ;  thui,  whoi  >  ipeciei 

n.  14  i  P.  19,  5,  I7<  ^  I  i  OVuck  &  Oeiger  u  eicbiDged  (galnn  ■  ipeatx,  but   sot 

Rccbsf.  1 10I.  D.  311  MnUec  td  Lcj«er  wfaeo  1    geniu    ii    cicfaingcJ    aguuM  1 

OU.  44SJ    contn   J.    H.  BochmR'  it  pnin,— but  thb  lui  no  iauadilion  io  law. 

tniul.    domioii  in   contr.  Btdm.    (Eierc.  '  P.  19,  Ji  J,  ^  t  j  C.  4,  64,  4,  5. 

t.  j))    TideWehrn.  Lectr.  eiplic.  print.  '  Wojg,  h.  op.  Tide  ct  poaL  inccnticB. 

dom.  etc.  4  jj.  '4  1054,  b.  op. 

P.  19,  3,  ».  •  %  J0J9,  lidt  tt  4  i87»-4,  h.  op. 
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fvrjwn  amatarum.*  In  all  which  actions  the  plaintiff  is  permitted 
to  prove  the  value  of  the  thing  claimed  on  oath,  when  the 
defendent  refuses  to  deliver  it,  or  is  faimsdf  the  cause  of  his  not 
being  in  a  position  to  do  SO.  The  actta  qtud  mehu  cauia,  in 
which  tlie  defendent  is  ameited  in  juajniphtm,  on  his  refusal 
to  restore  the  object  on  the  decree  of  the  judm,  and  the  aith 
arbitraria  it  et  quod  ctrto  lea,  are  of  this  description. 

Praterta  quasdam  actimet  arbitrarias,  id  est,  ez  arbitrio  judicis 
pendtntet  appellamus :  in  quihut,  nisi  arbitrio  judicis  is,  cum  que 
agitur,  actori  tatisfaciat:  veluti,  rem  restituat,  vel  exhibeat,  vel 
s^vat,  vel  ex  noxali  causa  servum  dedat,  condemnari  debeat. 
Std  iita  aelienet  tam  in  rtm,  quam  in  fenmam  inveniuntur.  In 
raity  veluti  Publiciana ;  Serviana,  de  rtbui  cohmi ;  quasi  Serviana, 
qua  etiam  hypothecaria  wcatur.  In  ftrttnam  veluti^  quihus  de 
la  agitur,  .quod  vi  aut  metus  causa,  aut  dolo  malo  factum  ist. 
Item,  cum  id,  quod  certo  loco  promissum  est,  pttitur.  Ad 
cxhibendum  qutque  actio  ex  arbitrio  judicis  pendet.  In  his  enim 
actitnibus,  et  ceteris  similihus,  permittitur  judici  ex  bono  et 
xtfuo,  secundum  cujusque  rei  de  qua  actum  est,  naturam  ssti- 
mare  quemadmodum  aetori  satiifieri  oporteat. 
Hence  we  have  as  arbitrary  actions— 
ACTIO   PubUciana,^ 

„         Serviana^ 

„        quasi  Serviana  sive  hypathecaria,* 

„        de  dale  malc,^ 

„         rerum  amotarum^ 

„        ad  exhibendum^ 

„         de  edenda^ 

„        finium  regundarum^ 

„  Faviana  et  Cahisiana^"* 

„  Paulliana,^* 

„         de  vi  aut  metui  cauia^* 

,y        de  ea  quod  certa  loca^* 

Of  which  those  only  will  be  reviewed  here  which  have  not  je* 
been  fully  considered. 

In  arbitrary  actions,  die  formula  ran, — Jia^  te  mihi  vestem 
ixhiber*  vel  quantum  xquius  mihi  dare  aporlere.'* 

These  assertions  of  the  pluntifi^  are  all  of  them  readily  restor- 
able  to  the  form  in  which  they  issued  from  the  prxtor ;  thus,  in 
the  first  case,  Arbiter  etta.     ^od  A.  Agerius  N,  Negidie  demum 

'  i  *'lSi  ''■  »P-  ,'  %  a'79f  h-  op. 

■  &  1031,  h.  ap.  "  i  iiSi,  h.  op. 

*  4  »04»>  ''■  op-  "  4  i871-4t  %  «oJ9- 

*  ^  >C43,  b.  Dp.,  1487,  ^  1191,  iq.  "  ^  2°S7>  ^  iS'Ti  *1.  ^-  op. 

*  i  lojs,  1871,  b.  op. ,  "  ^  «iSt,  ^  1I17,  li.  op. 

'  f  "35>  ^-  op.  "  Cic.  Top.  16 ;  Carl  Sigooiut  dc  judl- 

'^1054,  h.  op.  cio,   I,   II,  p.  fij,  iq.}   p.  Hi  It  «*. 

■^117t,h.ap.  I)  7. 
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Iteamt  tU  qu4  rt  agitur^  quidquid  M  AfigitSus  tt  tan  rtm 
Uedti  namnt  tx  Mfu»  tt  bmo  dart  facere  oportet  ejus  jtuUx  N. 
NeguSum  J.  Jgtn9  condemxa,  nisi  mtitiuti,  si  nmpant  ab- 
saht.  ' 

Arbiter  tstt.  Tantitm  J.  Agerius  AT.  Ntgidio  priettr  Jatam 
tt  patrtnuMinm  lutm  Jtditf  fuantmm  aquius  mwut  stt  eb  torn  rem 
N.  Negidius  A.  Agtrie^  dare  sports  ex  fide  btna,  tjut  arbttery 
N.  Negidi$M  A.  Ageri*  andtmnut  niti  rtstituat}  si  non  paret^ 
abnlvt. 

Arbittr  esto.  ^u*d  A.  Agerius  N.  Negidii  damum  iilam  quam 
A,  Ageriut  N.  negidit  mancufavit  tt  A.  Agerio  remana^aret 
ut  inter  benos  bene  agier  oportet^  ne  prater  N,  Ntgidium  mumfrnt 
idem  fraudttur^  rmuincKpan  tptrUl,  ejus  vtl  tanti  quaiiti  If. 
Negidius  A'  Agerit  tx  bma  tt  aque  dart  factrt  oportet^  arbittr 
N.  Ntgidium  A.  Agtrit  csndemna  ;  si  nm  partt,  abstlvt. 

Arbiter  tito.^  Si  partt  N.  Ntgidium  A.  Agtrio  vestttn  exbibert 
operttrty  vel  tantum  aquius  melius  dart  eptrlet  quanta  peatnim 
arUttr  N.  Ntgidium  A.  Agerio  condtmna ;  si  nm  partt,  abstivt. 


§  2178. 

Actio  d«  Bankers  had  a  custom,  and  were  ho\ly  compellable  tdirt 

edendo.  raliontSy  to  mzke  up  a  debtor  and  creditor  account.*     These 

bankers  were,  for  the  most  part,  monej-scrivenors,  or  lenders 
of  money,  and  held  auctions,  paying  some,  taking  a  eansli- 
tutum  for  others,  maldng  up  accounts,  and,  in  some  cases, 
allowing  the  money  to  rim  on  at  their  own  risque  ;*  hence  the 
business  of  an  argtntarius  was,  in  some  measure,  looked  upon 
as  a  public  employment.  The  edict  provided  ut  rationtm  euilibttj 
quantum  ad  turn  ptrtineat,  tdantj  adjicto  die  tt  consult,* 

The  debtor  has  a  right  to  inspect  the  banker's  books  in  so  faras 
may  r^ard  him,'  and  receive  an  account,  with  dates  and  items, 
to  make  it  intelligible ;"  the  banker's  heirs  were  under  the  same 
obligation,^  and  he  who  demands  it  is  bound  by  thc^'u  jitranditm 
talumnia.^  The  account  must  be  delivered  in  ^  domicile  of  the 
banker  free  of  expense  |  but  at  any  odier  place,  at  that  of  the 
person  demanding  iC 
SommuToftliii  An  action  to  this  effect  lies  within  the  year  in  factum,  compe- 
toaaa.  tent  to  the  party  intcirsted,  and  his  heirs,  against  the  banlnr  and  his 

heirs,  for  fraudulently  widiholding  it,  fur  the  id  quod  inttrttt,  after 
the  banker  had  been  requested  to  render  an  account.*' 


'  Ck.  pro  Flitu.  19' ;  Cuj.  OU.  11 
iliou.de  unr.  17,  p.  499. 
*  P.  2,  13,  4.  pr- 


■id.i,W}  id.e,^<. 

'Id.4,i».H-i  Id.G,(iiId.9, 
•Id.6,i.,ko,4j. 
•Id. 4,  4 Hit. I  Id.  5. 
"  Id.  S,  pr.  %  I. 
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§  "?9- 
The  law  in  force  with  respect  to  catatqi  lKird«riog  upon  each 
other  was  ifltroduoed  in  6iAet  togatH  i^inst  ths  botbuiaijei  be- 
coming confused :  a.  law. of  die  Iwdve  TaUes,*  ezteoded  by  the 
Ux  Mamii^*  [ffovided  that «  {ittbw^  or  tacmt  and  uaa{^n>- 
priated  space  of  5  feet  H  inclMs  from  tlw  boi^adoiy  of  eich  pn>^ 
pcrty  should  be  lefty'tkrmtd  fuSSptaot  iimitare'iUr.  This  space 
was  incapable  of  usucapion  or  private  ponessiofi,  and  like  blgb- 
ways,'  the  agrr  tuiUau^  coDsccrated  and  rriigious  places^  and 
things,^  puUic  puces,^  rivers  and  their  banlu,'  the  propcny  of 
communes^s  remained  exempted  from  commerce,  aAa,  in.  case  of 
dispute,  were  settled  tccordine  to  the  rules  of  civil  cngineeritffi^ 
Tbe  agri  memtret  settled  the  boundaries  without  respect  of  r^t 
of  possession  or  of  usucapion. 

This  law  was  extended  to  die  provinces,  and  prescription  not 
;Jlowed  to  run  againit  boundaries  ai^  mace  than  in  Italy. >" 

The  only .  difference  was  that  the  ittr  Jimitare  was  private  Iter 
property,  and  could  be  [doughed,'*  or  used  as  a  foonnqr,"  or 
planted  wi±  trees." 

This  T^ulation  of  the  five .  feet  was,  upoti  the  wluJe,  ind»- 
■  pendent  of  the  system  of  limitation,  and  came  into  opeiaaon  only 
when  a  bonodary  existed  or  was  newly  laid  dmvn,'*  and  applied 
equally. whether  the  boundary  marks  were  uiformal:and  irregular, 
or  erroneously  measured  or  itsigned ;"  and.in  the  latter  case, 
equally  whether  two  distmct  properties  lay  contiguous  to  each 
ouer  m  the  interior  of  a  etnhtria  or  fanndred,"^  or.wbethcr  a  Unesl 
limit  accidentally  formed  the  private  boundaiy,~4n  which  latter 
case,  only  tbe  five  feet  were  left  as  boundary  margiR,  which 
otherwise  was  not  necessary. 't 

Limits  of  other  descriptions,  used  as  public  w^s,  although 
serving  as  boundaries,  dearly  came  under  another  head. 
Those  disputes  respecting  boundaries,  where  the  matter  in  di»< 


'  Cic.  L.  L.  I,  II  j  Frondnni  de  ran*  *  Giiiu  4,  J  ISg;  P.  4],    i 

lor.  ed.  Goes.  p.  40 ;  Hjrgimu  de  limit.  P.  43,  I},  1 1  P.  43,  14,  i  j  I 

).  151;  SicDki  Fluciii,  p.  i  ;  Aggenutde  ■  0iiiiis,i  lo,  11  j  P.  i, 

inttOT.  atror.  p.  69  ;  Sea.  ip.  70.  ^  i ;  I.  >,  t,  f  6. 

'  Piul.  R.  S.  I,  16  i  Cic,  L.  L.  I,  II  (  ■•  Conit.  Vilcndn.  a.i>.  365, 


"  Hj^Dui    dc    HO.    cootrof .   (Rh^ 
Museum,  7,  p.  159);  Aggenui  T.  t  p.  5]. 
J«  Sic.  Flicc.  p.  8. 


Jac  Gothofr.  dc  lii  Till.  p.  131,  aba  fak  tatia  Tel.  juriKonmlt.  (.  , 

vaumtmwj  ou  the  copKtMiloiM  gant^l.  ■■SIcnIiuflacctu,  p.  I'j,  14. 

»P.4.3,ii,i(P.4j,ii,i,P,4j,         

7.  I  i  P.  43.  *,"■«. 

*  Ajgemu    de    contror.    Ajr.    p.    S9  i 
Seneca  £p.  79,  >•  SimpUdiU,  p.  79 1  Frondniu  de  u 

*  Glial  1,  %  18  ;  Feitu)  T.  Rellgiani,  tror.  p.  40  i  Sk.  Flacc.  p.  I. 

P.  1,8,  I,  F.  i,%  %;  Id.  t.i.Sli  I"!-  "  Walter  Get.  d.  R.  R.  ^  15a,  ^  $47. 

II }  1. 1,  1, 1 10  ;  Giiiu  1,  4S}  Cic.  I-  c  *  Id.  %  ajo,  n.  u.     Wilcei  obuna 

s,  14 ;  Oed.  dc  harjip.  mp.  14,;  Agtenui  that  the  remark*  of  RudorfTSar.  Zntacb. 

I.  c.  p.  73-4.  for  gcKhl.   RechnwiiKnichif^  10I.    10, 

'Gaim  i,  ^  a-7,  9  j  P.  i,  t,  1,  pr.;  361,  are  correct,  dvc  in  »  tar  n  thu* 

Id.  6,^1  j  I.  a,  i,^  7,  modified,  ^  dl. 

'  VId.  n.  I.  "  Wilttr  1.  c.  S  ii",  %  i47. 
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pute  did  not  excede  2t  the  most  five  feet,  belonged  to  the  par- 
ticular  procedures.' 
*^*?*""*J-  The  Twdve  Tables  {vorided  for  the  appointment  of  diree 
T^^g  T«uL  '"'*'''*'»  "•^  ^*  ^^  MatmUa,  of  which  wc  know  nothing  but 
dre  name^  and  of  the  date  of  which  we  are  also  in  ignorance, 
for  ontj— who,  we  have  aeen,  were  to  be  a^ri  ttunttrts^  or  pro- 
fessional engineers;  now  it  majrbe  asked  how  these  men  could 
determine  a-  boundary  mthout  bearing  evidence,  and  ascertainii^ 
by  the  usual  means  where  the  original  boundary  lay }  Howctct 
Ewradoxical  this  may  appear,  it  was,  in  feet,  perfecuy  easy.  The 
Romans  had  the  most  exact  surveys,  not  only  of  Italy  but  also  of 
the  provincial  lands,  municipalities,  and  colonics  ;  and  so  accurate 
were  these,  that  Aot  only  were  the  mere  boundaries  of  cwi- 
tiguous  estates  laid  down,  but  even  the  hedges  and  (dive  trees, 
together  with  the  number  of  slaves,  buildings,  &c.,  were  marked 
or  scheduled ;  thee  maps  were  engraved  on  tablets  of  brass, 
and  deposited  in  tfae  terarium  at  Rome ;  in  the  case  of  muni- 
dpalities  and  the  like,  the  original  was  preserved  in  like  manno' 
but  a  copy  printed  ofF  on  linen  from  the  engraving  was  sent 
to  the  locality  to  which  it  applied;*  these  surveys  being  made 
on  an  accurate  scde,  there  was,  therefore,  verv  little  diScuI^  in 
an  agri  menier  ascertaining  the  exact  spot,  and  Dy  measuring  from 
any  £xed  points  about  which  he  entotained  no  doubt,  he  could 
easily  settle  a  boundary  in  a  far  more  satisfactory  manner  than  by 
examinmg  peasant  people  who  had  attained  febulous  ages  which 
render  them  decrepit  in  body  and  imbecile  in  mind.  Yet  such  is 
the  practice  in  England  in  the  nineteenth  century  ;  nor  has  it  till 
Ut^  occurred  to  the  Anglo-Saxon  mind  that  a  more  satisfactory 
decision  might  be  arrived  at  by  the  ordnance  m^  now  approach- 
ing some  degree  of  completeness,  or,  in  other  words,  by  fdlowing 
die  example  of  the  Romans  upwards  of  twenty  centuries  ago.  In 
Enilah  poc-  En^and,  indeed,  the  examination  of  the  oldest  inhabitant  will 
°"-  never  be  superseded,  because  there  will  probably  never  be  any 

periodical  revision  of  the  ordnance  map  as  there  was  of  the 
Roman  surveys  every  fifth  year,  for  the  purpose  of  the  re-dis- 
tribution of  die  pqpuladon,  according  to  classes  founded  upon 
their  financial  merit;'  thus  the  ordnance  map,  in  comparatively  few 
years,  will  be,  as  to  certain  places,  uttcriy  useless  for  the  purpose 
of  ascertaining  the  boundaries  of  private  property,  except  in  cases 
of  boundaries  conibunded  by  inundation,*  where  die  evidence  of  the 
ddest  inhabitant,  who  beat  the  bounds  as  a  boy,  would  be  at  feult. 

<  Rudocff  1.  c.  IO|  J41 1  I'  Cotboft.  de  dence  woold  be  the  official  nirre^  of  the 

xH  Tib.  p.  in,  com.  on  the  coudCntiani  agri  mtntoret,  by  help  of  which  the  canld 

In  h>c  DuCmi.  tuTC  tud   no  difficult;  in  atcertaiolng  tlie 

'Upon   thit   bet  George    Finlif,    the  lite  of  (he  girden  of  Jacph  of  AiiiuthB. 

Bjiuntioe  hiitoriui,  itliet  in  hii  Creadie  in  The  argument  appcui  concltuire. 
hior  of  the  ptttent  hoty  Kpulchre  being  '  P.  lo,  i,  R. 

the  true  nte,  urging  that  Heleiu,  in  Karch-  'The  ngiilnlian  act  which   mij  paa 

in^  loi  the  grate,  would  hiie  uwd  the  best  ullimali)]>,  will  obnate  thii  diSculcy. 
endence  at  h«  (ommind,  and  thai  eti- 
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Where  the  matter  in  dispute  excedcd  tbe  five  feeCj  the  as^tance  Cmc  of  the 
of  api  fHtHiorei  for  ascertaining  the  original  boundary  might  still  ^'^ 
be  useful ;  tbdr  functions  were  dien>  however,  (Hlrcrent,  they 
acted  sitnply  as  skilled  judges  giving  dieir  verdict  in  the  onlinary 
form  ;  and  in  such  caaes  Uie  usual  legal  questions  of  possession, 
dominion,  usucapion,  interdicts,  and  vindication,^  were  allowed 
th^  due  weight. 

The  particular  law  of  the  five  feet  was  confirmed  under  the  Progrei^ 
new  judicial   constitution  of  ConsUntine,  a.d.  331.'     Valen-  ™tiMiimtht 
tinianus  II.  abolished  the  distincthn  between  Ae  finis  and  hcusy 
in  so  far  that  in  both  species  of  limitroph  questions,  agri  mat- 
sores  were  called  upon  to  adjudicate  simply  according  to  the  rules 
of  their  art,  without  reg^  to  poBsession  or  prescriptive  right.' 

Theodosius  I.  restoi^  die  old  law,  A.D.  392,  so  that  the  decision 
of  the  arbitri  was  again  restricted  to  five  feet  questions  of  exclusion 
ofprescriptive  right  of  possession.*  Lastly,  Justinian  equalized  both, 
and  decreed,  a.d.  530,'  the  thirty  years'  prescription  for  actions  on 
disputed  boundaries  widiln  the  space  of  five  feet,  and  then  ex- 
cluded the  usual  usucapion  and  prescription"  in  all  limitroph  dis- 
putes, including  those  which  applied  to  the  bcui^  adopting  into 
'his  collection  die  former  part  of  Valentinian's  constitution,  which 
deprived  the  space  of  five  feet  of  its  excepdonal  law.^  The  effect 
of  this  was  clearly  to  make  the  office  of  the  agri  mtnsares  advising 
and  not  judicial ;  at  the  same  dme,  all  technicat  questions  de- 
pended principally  upon  the  investigation  of  the  various  boundary 
marks.  In  those  lands,  the  limits  of  which  were  defined,  these 
marks  consisted  in  boundary  stones  or  blocks,  laid  down  according 
to  a  uniform  system ;  on  the  other  hand,  where  the  marks  were 
more  arbitrary.  Informal,  and  irregular,  varying  with  the  local 
custom. B  In  progress  of  time,  as  this  difference  became  more 
and  more  obliterated,  these  same  marks  began  to  be  used  also  on 
the  limited  ground.^ 

These  rules  of  boundaries  applied  only  to  pnedia  rustica,  and  is 
said  to  be  founded  on  the  law  of  Solon.^"     hav  tk  itfiairtaii  ita^ 


'Hgr^mu  de   gcaa.   conCroT.    (Rbdn  'Sk.  Place,  p.  3-13;  Fronda.  p.  jS  j 

Mot   7,   p.   i6j-6)  Frontin.  I.  cp.  40;  Agginu*  In  Fiondn.  p.  45-4J)    Hyiuiiu 

Agjenm  I,  p.  sj,  54, 1,  79,  80.  L  c.  p.  159-163  j  Aggenua  in  conCroT.  i, 

'  C.  Th.  »,  16,  J,  p.  53, 1,  p.  78,  79,  87-89-308  i  Rudoiff. 

'  C-  Th.  1, 16,  4.  I.  c.  419-37  i  mark)  inj  plugi  in  [rm,  Itc. 

*  0.111.1,16,  5,  u  mpecN  procrip-  _  'Sic  FUcc  p,  13,  14,  15;  Hy^ous  de 

ticD)  C  Th.  4,  14,  I.  linuL  p.   160,  de  coDdiC.  igror.  p.  aoj; 

<C.  7,  40.  I,  i  t.  AacDui  I,  p.   S4i   P.  10,1,  Hi  C.  3, 

'  Vy  idopdni   the   indrc   inlaiiolatcd  39, 1. 

CMUticutiDnofThcodadiu,  C.  3,  39,  6.  "Lord  CunpbeU  quota  thit  pintge  in 

'  C.  3,  ig,  5-    Thia  wai  not  adopted  hit  judgment  in  Humphrio  t.  Bitten, 

iDto  theSuiUilui  the  Gicck  jurim  then-  L.  I.  toI.  39,  ^JB.  10,  citing  Code  Nip. 

fbre  ttill  continued  to  un  the  liw  of  the  IJT.  1,  tit  4,  ch.  i,  art.  64a,  and  nuny 

five  feet  ai  commoa  bw  in  the  ninth  cen-  other  caio.  Thia  veiy  learned  judgment  ii 

nuj.     Bethmann-Hollweg  Humbuh  obc  welt  worth  icfeieiKe  with  ropect  (o  e»e- 

jur.  Gneco-Rnnani,  Lipa.  1I3O)  p.  54.  ment* ;  P.  10,  t,  ij. 
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6aav  TO  fi^of  ^,  T»«ovr#'  ^sw^irxtr  ^a>  hi  ^iap,  ipyvi^  ikauar 

Zi.'Kc^ifVK^v  iivia  vSba^  i*o  rSv  dJUM>iy>l*>v  Aurc^cu^  rit  ft^  £AAa 

pivtpa  ■nivTt  grd^As,  that  i^  to  $3^^  if  SII7  one  shall  dig  a  fence  near 

to-anpdicr's  land,  IqC  him  not  tbiiMgrdft  this  bounkry  i  if  fae^ect 

a  wall,  let  him  leave  a  foot  free ;  but  if  2  dwelling,two  feet ;  if  be 

4ig  a  grave  or  ditcA,  w-much  a«  the  dq^may  be,  so-nmch  let 

him  leave  ftee;  if  9  l^ell,  a  &Uiom  'but,if;)ie  plant  an  tHiveoL  a 

fig,  tree,  let  bim  'Ie»re  nioe  fcct  fron- the  ocher't  land  %  foe  otba 

trees,  five  feet.     This  law  of  4ifltabce  ^plied  toprkdia  natict 

only  }*  in  urban  poBsessipili,  a  commoD  wall  often  forms  Ac 

boundaiy,  which  maj'  be  the  case  with  an  edifice  in  the  country ; 

ffnii  on  the  iKhci  hand,  the  nuttit:  rule  may  apply  to  a  garden  in  a 

town. 

Lawofthe       ,    The  {tfatoi,  by  his  edict,  (Sd  not  derogate  Brota  the  law  of  tlie 

Twdn  Tibici    Twelve  Tables  not  the  lex  MamUay  whm  die  space  exceded  the 

"^^  M»-      five  feet,  notwithstanding  his  graildi^  an  action. that. the  boim- 

daries  should  be  detennined  according  to  equity  and  li^t,  or  that 

the  concrovcrsy  should  be  settled  hy  adju£cation,^  for  die  edict 

only  applied  to  the  iter  limitare.'    The  disdnctiofl  was,  however, 

abplished  by  Justinian,*  so  that  the  laws  of  the  Theodostan  Code 

are  not  found  in  that  of  Justinian ;  beoce  this  acdon  lies  ^  the 

_new  law  in  all  confounded  boundary  questions  as  applicable  to  rustic 

estates  only ;  the  mmdatit  nevi  operis  is  the  proper  remedy  in  the 

case  of  urban  property  or  the  interdict,  out  vi  ^ut  clamy^  and  for 

throwing  the  stuff  on  to  the  land  of  anodier,  the  ectif  vue  rt- 

ciptx;^  but  if  a  private  river  flow  between  two  properties,  the 

actio  finiwtt  riguMthrum  is  the  proper  remedy.^ 

AcddfiiLKt.         The  action  is  competerit  eminently  to  the  dttmnus  agrtram^ 

to  wham  torn-     ^ho  alone  has  an  actit  Jirecia  1  *  but  tie  actie  utiUt  is  compctcct 

**^  to  such  as  have  some  other  jus  in  r«,  as  a  fiiictuary  and  hypothe- 

carian  creditors,9  but  not  to  partners  holding  a  field  in  common, 

pardy  on  account  of  the  maxim  dmunut  a  demina  vtnJkare  nan 

paest,  and  partly  because  the  partner  can  have  his  remedy  by 

suing  his  co-partners  for  division,  by  the  actio  commimi  drvithmdo.*^ 

Dnntei  pec.  Not  only  the  boundaiy  must  be  declared,  but  the  id  quod  inUrett 

■  f<^  must  be  compensated,  with  mesne  profits  realized,  and  every 

damage."     Lil^e  the  htreditattt  poitioy  the  action  keeps  alive  for 

thirty  years." 

The  judge  investigates  the  old  boundaries,  taking  the  evidence 
from  landmarks,  the  census,  or  witnesses,"  with  the  power  of 


'P.  io,i,4,4i<>,r4#pw. 

■H.,,SSiU.>,, 

Md.i.4ii]d.j. 

'•Id.,,!!,,. 

>CTb..,.6,!,4,s. 

*  C.  3.  19.  S- 

"lJ-4,!.,.. 

•ld..t4,H». 
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summoning  the  assistance  of  civil  engineers,  or  viewing  the 
locality.'  If  the  dispute  cannot  be  otherwise  terminated  con- 
veniently, he  may  adjudicate  an  appropriate  piece  of  another's  land 
to  be  paid  for  at  such  estimation  as  he  may  thinlc  fit,*  hence 
the  action  is  arbitrary. 

Thus  the  actia  Jtnium  regundarum  is  a  personal  action  mixtam  Summiry  of 
habent  eausam,  duplex  and  arbitrary,  competent  to  those  whose  il>M»ction. 
interest  is  a  jut  in  re,  that  the  boundaries  should  not  be  con- 
founded, fir  the  investigation  of  the  old  boundaries ;  and  If  they 
cannot  be  determined,  for  the  adjudication  of  new  ones,  together 
with  satis&ction  of  all  outstanding  interest. 

§  2180. 

The  law'  against  the  diversion  of  rain  water  by  artificial  means  A«io*]ii« 
was,  doubtless,  of  very  ancient   origin,  perhaps  as  old  as  the  piu"!*  »reen(i«. 
Twelve  Tables.     The  remedy  was   by  the  actio  aqute  pluvta 
arctnda^  for  removal  of  the  obstruction,  or  caution,  for  possible  ■ 

damage.  The  words  have  been  thus  restored,* — Si  aqua  piuvia 
maim  noeet  arcendfe  aqua;  arbitros  tres  addicito  noxaque  damina 
cavetor. 

In  arid  districts,  such  as  those  of  Africa,  this  remedy  lay  in  the 
converse,  against  the  defendent,  not  for  directing  the  ram  water 
on  to  the  property  of  another,  but  for  diverting  it  in  his  own 
&vor,  which  is  looked  upon  as  an  injury.^ 

The  principle  involved  in  the  actia  aqua  piuvia  arcendte^  con- 
sisted in  a  remedy  for  an  unnatural  diversion  of  water,  or  the 
obstruction  of  flowing  water,  by  means  of  some  work  erected  on 
land,  whereby  a  contiguous  open  space  is,  or  may  be,  damaged.' 
If,  therefore,  the  erection  of  such  work  do  not  appertain  to 
agriculture,  or  is  not  necessary  to  the  preservation  of  the  land,^ 
and  he  who  has  so  erected  it  have  acquired  no  particular  right 
upon  it,*  the  actia  piuvia  arcinda  lies  ^inst  any  owner  in 
possession,  and  utHittr  against  the  usufructuary,"*  for  demoli- 
tion of  the  obstruction,  or  caution"  &om  all  those  who,  ex- 
changing situations,  have  a  right  of  action.*'  Against  the 
offender  being  in  possession,  it  ues  for  alteration  of  the  work  at 
his  own  expense ;  but  it  only  lies  against  the  possessor  as  such, 
for  alteration  to  be  made  at  the  expense  of  the  plaintilF." 


'P.  M,  3,  igj  P.  ja,  3,«,H- 

»I.   ♦,    17,  %   6;  ¥.   10,   I,  %,S  i; 

C.  Winkler  de  cod.  arg.  Spec.   : 

.780;  Wc«ph.l.  1.  C.U39-S*- 

Id.  3. 

'P.  39,  3,  1,^  17. 

•  f  -  39.  J.  »».  S  ">»■  i  P-  40.  7.  al.  P'. 

'Id..,%j,4i"'*.S9. 
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"■""-3i»,3,4,§«.3iWs- 

VOL.   III. 

3  <i 

It,  Google 


^2  THE   RQMAN  CIVIL   L4W. 

Indemnity  c^  Qn)/  be  demanded  wbeo  the  damage  has  aocruej 
after  the  yf^Xer  h^s  peea  admitted  }>  nevertheless  advantage  may 
be  taken  iQf  th£  interdict,  ^ut  vi  aut  clam^  wA  where  the  pciiod 
for  moving  the  intejdict  has  expired  by  the  actio  dt  dehf  for 
indenmi^,  and  the  id  quad  internt.* 

If  a  Iwded  estate,  or  an  innoxious  wor)c  upon  it,  become 
dangerous  to  ai>other  by  natural  accident,  the  possessor  cwi 
be  reached  utilittr  K  least  hj  this  action,  to  the  extent  of 
his  b^ing  compellable  to  p,enDit  the  pl^tiff  to  make  the  repaii 
at  his  own  cosf  and  charges.' 

§  ai8i. 

Actio  Fniini  Freedmen,  being  under  the  obb'gation  of  leaving  their  patrons, 
ec  CaiTiaana.  a$  their  qif^Jt  partjitesy  a  certain  l^al  share  of  their  property  by 
will,  often  evaded  this  lavy  by  alienating  some  part  privately,  so  as 
to  brine  it  within  the  centenary,  in  which  case  they  were  said  |o 
have  alienated  tn  fraudem  legii ,-  or  should  it  still  be  ahove  an 
hundred  sesterces,  they  were  said  to  have  alienated  in  /rau4tm 
palroni.  In  the  litst  case,  the  alienation  was  void  ipsa  jure^  in 
the  latter  the  portion  alienated  could  be  recalled  by  the  patron.* 
Snmmaiy  of  There  was,  therefore,  a  remedy  for  that  which  the  litertus  had 

thi.  utiaii.  done,  dolo  malo  (hut  not  for  fhat  which  a  fraudulent  acceptor  had 
received  from  the  libertus},<i  so  that  he  might  have  less  than  ^ 
patron  could  have;  where  the  freeman  died  testate,  the  patrofi 
had  his  e^ctio  F^oaa^  but  where  intestate,  his  actio  Cahitians 
against  every  possessor,  even  against  him  who  had  acted  in  good 
raith,  and  his  heirs,^  Jbr  the  restoration  of  all  the  thines  alienattd 
in  fraud  of  the  patron,  with  all  accessions,  or  in  de&ut  of  such, 
their  value  (id -fuod  tniereit)^  or  so  much  as  the  patron  shoirid 
swear  to  in  the  cause. 

S  2182. 
Condictia  At  eo  The  candictio  dt  to  quid  tertt  Uco  {dare  oporttt)  bccomeji  supep- 
d!I^i^«°^  fluous,  if  the  contact,  out  of  which  the  debt  arise,  be  bona  ^ri^ 
because  in  such  case  the  pactum  in  contineati  aJfeftum  produces  an 
action  on  the  contract  to  which  it  is  so  annexed,^  thus  grving  the 
ju<^  an  oportunity  of  estimating  that  which  the  one  party  is 
under  the  obligation  of  rendering  or  doing  {dare  frctre)  to  the 
other.  On  the  other  hand,  if  die  pactum  be  adjectum  to  a  con- 
tract ttricti  jurisy  it  gives  a  remedy  by  exception,  although  no 
right  of  action,  nor  can  the  judge  then  adjudicate  00  anythit^ 
beyond  the  subject  matter  of  the  contract :  at  when,  for  i^^tance, 

1  Id.  6,  ^  6,  ^  g. 

'Id    14,  pr.  ^  }  i  HuK  in  Si*.  Zcioth. 
3T0I.  p.  S3-7J. 

*P'  ]9t  },  i.^ult.;  Id.  I,  ^5,  6. 
'  P.  37,  '4,  "6- 
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a  dttbtdr  vthct  fAiy  hbve  p^oMisM  payiheiit  at  EpTiesus;  is  Sued 
in  titejifitm  of  Roifte  v  neither  ddes  any  actiofl  lie  in  hvot  of  the 
creditor  as  against  the  debtor,  except  he  chance  to  cotnc  to 
EphcBusy  paniy  becausd  tKe  b^t  had  itevir  pi'oinised  to  pay  at 
RoDM,  ai«f  pifttjr  Because  the  exceftw  fhirh  pttiBmit  ratime 
lui  it  0offl|»6tent  to-  the  dfefetldetit  in  such  an'actSon.'  Where- 
fore, b9tfai)se  the  debtor  may  in'  auch  case  evade  hif  oUigatibn, 
bjt  avdding  the  place  at  vihidtt  he  promised  tb  pay,'  the  phCtor 
introduced  this  Condiction  upon  the  princtpJe  of  equltjr.* 

It  is  nevertheless  not  termed   special,  but  is  adjective  in  its 

nature,  since  the  creditor  can  sue  the  debtor,  obligated  to  pay  at 

EphesuE,  there  by  a  (ondietio  certt  ex  multio,  tx  stifulatti-,  or  attio 

-  tk  cottttiiuta  feeunia,  and  anywhere  but  at  Ephesus  tx  mutua^  tx 

tiipuiatUi  de  constltuta  pecunia^  or  de  10  quod  ctrto  ioeo. 

THig  action  can  be  iK'ought  by  the  creditor  in  the^um  domi-  Forum  domi- 
cUii^  *>nlyf  and  is  beneficiaT  to  the  debtor  not  only  in  respect  of  "'''■ 
that  which  he  promised  to  pay  in  another  place,  but  on  account  of 
any  interest  that  he  niay  possess  in  not  paying  in  suC^  place  j*  for 
\A  this  case,  the  question  of  the^rum  bci  contractus  does  not  arise, 
because  the  action  is  ex  stipulatu,  or'  ex  mutuo,  without  the  addi- 
tion quod  ctrta  Iocs ;  just  as  little  docs  that  of  the  firum  delicti 
arise,  or  of  the  rti  ;>>«,  because  the  action  is  neither  ex  delicto^ 
nor  in  reviy  nor  of  the^rifm  proro^tx  jurisdictionis,  because  here 
he  claims  there  where  the  dependent  may  be  sued  a^nst  his  will ; 
this  action  must  then  be  brought  in  the /brum  domicilii;*  and 
no  action  is  here  granted  for  a  thing  not  due  in  a  certain  place, 
nor  for  an  act  not  performed  certolocofi  The  action  will  lie  for 
anything  not  rendered  upon  a  stricti  juris  contract.?  The  de^ult 
of  the  debtor  extends  to  the  surety  or  heir,  whose  ohligation  is 
thereby  only  perpetuated,  but  is  not  increased.' 

The  office  of  the  judge  is  to  compell  the  debtor  to  the  payment 
of  thatwhich  he  has  promised  j9  but  with  respect  to  any  adjec- 
tive part  of  the  contract,  to  ascertain  by  arbitration  what  it 
is  worth  td  the  plaintilF  iiot  to  accejit  the  money  nor  the 
thing  in  the  place  in  which  it  was  appointed  (constituta)  to  he 
paid,'*  or  rendered." 

This,  then,  is  a  prxtorian  action,  personal  and  of  an  adjective  Sununuy  of 
nature,  arbitrary,  institutable  in  the  farum  domicilii  by  him  to  •*"  "etion. 
Inborn  it  is  competent  in  a  given  place  on  a  comract  stricti  juris^ 
and  to  his  heir,  against  him  who  does  not  pay  that  which  he  owes. 
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his  heir  and   surety  for  payment,  and  the  id  qtad  intertill  but 
against  him  only  for  the  payment  of  so  much  as  the  debtor-in- 
chief  owes. 
Wfatn  the  This  action  will  not  lie  if  the  defendent  be  clearly  not  in  de- 

■djon  will  not  ^ult^  as  when  he  has  deposited  the  money  in  the  place  appointed ; 
or  promised  to  pay  forthwith ; '  where  the  place  of  payment  is  in 
the  discretion  of  the  debtor ; '  or.  where  the  creditor  have  received 
the  money  after  the  de&ult  without  protest,  because  he  is  then 
taken  to  have  remitted  the  id  guod  inlertst  to  his  debtor.' 

Plurii  petido.  A  plaintiff  is  said  plus  petere  quam  is  hahet  oiligatitnis  juri^ 

when  sued  for  more  bv  the  form  in  which  his  declaratioo  or 
inlentia  is  framed,  than  ne  has  a  right  to  receive  and  have,  and 
in  such  case,  according  to  the  common  law,  he  lost  his  suit } 
the  prastor,  too,  under  such  circumstances,  evinced  considerable 
reluctance  in  granting  a  new  trial  [restitutio],*  on  account  of  the 
presumption  of  fraud,  except,  indeed,  in  ^e  case  .of  a  minor, 
under  twenty-five  years  of  age,  for,  in  cases  of  non-age,  the 
prztor  allows  him  to  shew  cause,  alleging  his  youth. 

For  a  major  to  obtain  the  restitutio,  such  cause  is  required  to 
be  shewn  as  would  even  justify  the  error  in  a  very  careful 
man  ;  for  instance,  in  the  case  of  a  plaintiff  suing  for  the  whcdc 
of  a  legacy,  duly  left  to  him  by  will,  but  which  is  shewn  to  have 
been  reduced  by  codicilis  made  subsequently,  or  by  other  bequests 
to  other  persons,  or,  by  the  deductions  to  be  made  in  virtue  of 
the  Falcidian  law,  of  the  sort,  that  he  apparently  sues  for  more 
than  his  proper  share. 

Excoi,  Re,  Suit  may  be  for  the  recovery  of  an  excessive  sum,  either  in   . 

Tempcne,  Leco.  respect  of  the  thing  itself,  the  period,  the  place,  or  the  cause. 

R,.  The  excess  is  in  respect  of  the  object,  re ;  when,  for  instance, 

he  who  has  a  claim  for  five  or  ten  aurei,  seeks  to  recover  ten  or 
twenty ;  or  when  he  to  whom  an  object  belongs  in  part,  claims 
by  his  declaration  the  whole,  or  a  part  greater  than  that  which 
is  his  just  due. 

Tempore.  The  excess  may  be  in  respect  of  time,  tempore,  as  in  the  case 

of  suit  brought  before  the  arrival  of  the  period  at  which  the 
obligation  becomes  operative,  or  before  the  condition  is  folfilled, 
on  which  the  right  to  sue  depends,  the  maxim,  in  cases  where 
payment  is  to  be  made,  being  qui  tardius  solvit,  minus  sehire 
videtur ;  hence,  anticipating  a  claim  is  equivalent,  to  say  the 
least  of  it,  to  claiming  it  without  an  allowance  for  discount. 

Loco.  The  claim  may  be  excessive  in  respect  of  place,  ka^  where 

the  plaintiff,  having  stipulated  for  the  payment  at  a  certain  place, 
claims  it  at  another  and  different  place,  without  mention  of  that 

'  P-  '3t3>4>^  1-  Md.  ult.  in  Gd. 
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at  which  he  stipulated  that  he  ihould  receive  it,  as  if  the  stipuU- 
tion  run  Ephtsi  dart  spondto,  and  the  payment  be  recdved  at 
Rome,  because  the  defendenc  may  have  had  a  particular  object 
in  stipulating  that  he  should  pay  at  Ephcsus.  Here  the  question 
of  the  utilitasy  or  beneficial  interest,  arises ;  since,  in  the  case  of 
merchandise  or  agricultural  products  especially,  the  value  may 
vary  considerably  at  one  or  the  other  locality,  and,  in  like  ipanner, 
money  may  produce  a  higher  rate  of  interest  at  one  than  at  the 
other  place.  The  praetor,  however,  will  support  an  action  in 
which  the  claim  in  the  declaration  runs  on  all  fours  with  the 
stipulation.  ' 

The  claim  is  excessive  in  respect  of  the  cause,  eausoy  when  ( 
the  {Jaindff,  having  stipulated  in  the  alternative,  elects  between 
the  two  things  agreed  to  be  rendered ;  thus  he  is  said  causa  The  in 
plus  pettri  quam  is  babtt  eb/i'galhttis  jure,  who  deprives  the  ]""" '' 
debtor  of  his  election  by  the  manner  in  which  his  inUntio  \ 
is  feuned ;  for  if  the  stipulation  be  Sestertium  X  Afilia  : 
haminim  Sticbum  dare  spandeSy  and  he  may  demand,  specifically, 
either  of  these,  the  money  or  the  slave ;  for  although  he  may 
claim  that  which  is  the  lesser  in  value,  he  may,  notwithstanding, 
appear  to  the  defendent  to  be  seeking  that  which  is  greater, 
because  he  may  be  better  able  to  render  that  which  has  not  been 
than  that  yrhich  has  been  demanded,'  and  the  plaintiff  thereby 
deprives  the  defendent  of  the  election  which  is  his  right. 

In  like  manner,  if  the  stipulation  be  for  a  genus,  as  purple  gene- 

.  rally,  and  the  plaintiff  claim  a  spicies,  as  Tyrian  purple  specifically ; 

or  where  he  has  agreed  ibr  wine  generally,  and  claims  Campanian 

wine  specifically,  the  rule  is  the  same,  notwithstanding  the  thing 

sought  may  be  of  inferior  value. 

The  same,  too,  applies  if  the  plaintiff  has  stipulated  for  a  slave 
generally,  and  then  claims  Siicbui  specifically,  although  he  be  the 
worst  slave  of  the  household,  because  the  rule  is,  that  the  intentio 
must  be  framed  in  accordance  with  the  stipulation  In  the  alterna- 
tive, in  order  that  the  defendent,  not  the  plaintiff,  may  exercise  the 
right  of  election,  he  being  the  anerated  party. 

But  In  actions  for  a  res  inetrta,  more  cannot  be  claimed  than 
is  due,  because,  when  a  certain  quantity  is  not  sought,  but  the  suit 
is  tor  a  pncstation,  /.  e.,  a  danfacere,  an  excess  cannot  be  under- 
stood i  and  the  same  is  law,  when  the  action  is  brought  for  the 
unascertained  portion  of  si  certain  thing, — as  when  an  heir  brings 
suit  for  an  unascertained  portion  of  a  landed  estate  in  which 
he  may  be  interested,  but  this  species  of  action  is  given  in  very 
few  instances.^ 

This  was  law  up  to  the  period  at  which  It  was  circumscribed  Zeno'i  > 
by  a  constitution  of  the  Emperor  Zeno,'  which  enacted  that,  in  '^^ 
all  cases  in  which  more  was  sought  to  be  recovered  than  was  due, 

'G)iiU4,^j].  'CuiU4,^54.  '^ii4j,h.op. 
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and  anf  cbn^  actfroed' ft<oi»  mmHf  dfln^  thK^  dBfeWktlf  cduM  de- 
oHuid  thaeihepiaincii'shoidd  be  iHutlefcif  in  M|^dM»ge9ibr  the 
atBtnpt  to  extan  mora  than  &«-  fe  wbkilf  he  \Vad  jtMdy  intifttluf. 

§  tiM- 
Minsrii  jwEiiia.  rfthe  plaindtf,  dn  tHe  other  han<l>  aeclc  fess  'Sixa  the  tnitfi,*  ^ 
rUns  no  dang^ r^  ^d  U  exposed  to  no  risqus,  because  he  is  allou^ed 
to  amend  his  declaration^  or  having  ascended  the  &cf  ibaj  assigo 
\a\SL  the  whofe  ihscead  of  hdf  the  sunV  he  slied  for,  or  xxA  uirei 
instead  of  five.  And*  in  IJlce  manner  in  an  alternative  case  i  as 
where  he  claimed  the  slave  Erotes,  instead  of  Sdchus ;  or  whAe 
he  erroticousljr  cFaTmed,.  ini  virtue  oC  a  testament ,.  that  which  was 
due  to  km  by  stimulation. 

$  a  183. 

Ac6oMn>lmih        In   SMOe    acti<Hl»-  that  tfhioht  it-   due   ik  aot   sued-  for   iir 

''V'k''  '^'^      soUdwH,  but  {tartiaUj;  in-  tolidUA  and-  partially  for  leSs^  as'  in'  the 

U^ini^am.     case  of  Ae^fn/itoiof  a  f^it  famiUat^  at  sJavei     Foe  if  there  be- 

nst  IbSB  ini  ebs  peeuliunv  than  ii  olaimed^  die  fother  or  nuuter  iS' 

condeouiedi tn  .M/i(ft(m ;  but  if  there  be  less,,  the  judge  gives  his 

judgineut  Co  the  otcent  ofsachpnulitm. 

IaIiIk  niBilner  ini  dotal- suitsj,  the  budund  is  conddn^ned  to  the- 
^fe,  in  so  mlicK  a»  his  means  allow!  Thus, if  hit  meaasbe  equal' 
to-the  diH^,  he  is  condemned'  tb'  pay:  innliiitira'i  but  if  not,  tUen 
ia  W'tduch  only,  as- his  means- allow<.  A  i/«-may,rtbo^. be  lessened' 
hy-  die  jut  retetitSonis,  on  account  of  necessary  expenses  incurred- 
on: the  dotal  property,. whereby  the  dis  is  allowed  to  be  diminisfaed. 
In  nice  manner,  if  any  one  sue  his  fitther  or  patron,,  or  9-  partner 
his  fellow  partner,, the  defendent  is  noti  condenuied  to-pay  b^ond 
his  resources-;  and  the  same  applies  to'actione-an  g^ftsi 

The  admission  of  cmtpensatioiuty  or  sets°o^  usually  redticvdie 
claim  of  the  plaintiff.  Hence,  on  balancing:  the  datms  ^ansT 
tbe.setftofft  the  residue  is  the  sum  for  which  3ie  {damtiffis  tohxre> 
judgment.  This  question<  of  set  off  h>»'^sca<^  been  suffldentlyT 
(U>aiss«d<* 

TbercarC  also-two^tbermodes-of  reducing  tbe  amount  dorto- 
th»  debtor  by  the.  iumfic'tum  cmifleimtia  and  the  bentfinum 
ctuimis,^  both  of  which  nave  already  beemtreated-df.  The  first 
consists- in 'the  ri^tttof  the  debtor  to  retain  a  bare  stdwstence,  and- 
the  latter  is- equivalent-  to  the  transfer  of  property;  and  ri^its,  in 
satis&ction  of  a  creditor's^  demand,*  and  he  who  hiu  thus- «ded  his 
propern,  if  he  afterwards  acquire  anything,  may  be  again  socdbyi 
his  creditors,  according. tO'  hiS'abi)i^,,bnt  catmot  be  coadenined  in 
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§   2186. 

The  rtcenventio  is  a  matua  pititio  of  the  litigant  parties  before  Reconvenda  <n 
the  same  judge,  upon  the  principle,  diat  that  which  is  justice  for  ">""»  P''"'''*- 
the  actor  is  also  justice  for  the  rtus.^ 

This  cross  action  can  be  instituted  at  any  time,  even  after  the 
Uth  cmttitatia^  and  lies  in  all  cases,  so  that  the  canventla  and  rtcsn- 
ventia  can  be  tried  simultaneously  :  but  the  fact  of  the  suit  having 
been  disposed  of  is  no  impediment  to  a  reconventio  being  brought* 

'  P.  %,  1, 11,  *  I.  ■  •  C.  7,  45,  14  i  Not.  69, 1.  '  C.  9,  35,  10. 
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C^iod  cum  CO  qui  in  Aliena  PoteMite  en  Negodum  GeMum  csk  Didnr — AgeocK — 
Actio  dc  Pcculio — Senitiu  Conniltum  MacedoniiUiuin — Actio  quod  Juau — Actio 
Tiibiiloria — Actio  it  in  Rem  Vena— Acdo  Eierdtoria— Actio  initiloru — AclioDO 
Noxalei — Actio  ie  Fauperie — Actio  de  Pactu  Feconim — Actio  ex  Edicto — Pignondo 
'nn  lucluno  Animalii — Impounding. 


5  21S7. 

Persona]  actions  accrue  either  out  of  an  obligatory  fact,  which 

"'*  '^!i*'"  may  be  termed  a  mediate  origin,  or  from  equity,  which  origin  may 

contioiof   '      be  termed  immediate.     But  there  is  a  still  more  remote  cause, 

oclien.  which  will  give  a  ground  of  action, — that  which  arises  out  of 

agency  expressed  or  implied  by  law.     Thus,  if  a  bargain  of  sale 

1^  concluded  with  the  son,  by  direction  of  the  &ther,  it  is  said  to 

be  emptio  quodjussu,  but  if  with  the  fector  of  the  principal  of  a 

commercial  concern,  it  is  termed  emptio  institoria.     All  diese  are 

styled  contracts  adjects  qualitatis  j  and  there  may  be,  upon  such 

contracts,  actioius  empti  exircitoriaj  inslitoriay  tributsrite,  tributiria 

dt  peeulh^  and  de  in  rem  verso. 

%  2188. 

AcBode  When  the  father  or  master  has  given  the  son  or  sl^ve  a  peailium 

f^'^-  prafectitium^  the  person  to  whom  the  patestas*  actually  or  formerly 

bdfoneed  can  be  sued  tn  an  actio  de  peculio,  restricted,  however, 
in  so  m,  that  if  he  be  neither  iit  doUy  not  hare  inriched  himself  by 
the  transaction,  his  liability  too  is  limited  to  the  extent  of  the 
peailium.' 

The  obligation  must  arise  out  of  a  contract,  from  which,  how- 
ever, gifts  as  a  rule  are  excepted,  and  such  debts  as  have  been 

'  f  430,  4)S,  51S,  1032-9,  1040-1046,  inmnccj   P.  15,   i,  tt,  pt,  %  i,  mote 

h.  M.  upecialty. 

■  P.    I<,    I,  t  j  Id.  19,  ^  I  j  Id.  17,  >  F.  C.  Keller  id  L.  C.  ex  duofaot,  ],  1, 

t  s,  S I  F.  4>>  l>  to,  u  to  the  puticulu  pr.  ^  l,  de  peculio,  Ooett.  til*. 
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contracted  hj  a  son  on  the  credit  of  his  peculiitm  caitrtnsi^  or  have 
accrued  out  of  such  obligations  as  descend  from  abligationti  quasi 
IX  canlractu,  or  have  been  transformed  into  an  obligatory  shape.* 

This  action  does  not  attach  on  the  other  species  of  ptculia., 
although  the  son  be  personally  liable  in  respect  of  property  Jiot  in 
the  usufruct  of  the  &ther.^  The  defendent  may  undoubtedly  de- 
duct, in  the  first  instance,  his  own  claims,  however  bad  they 
may  be;  as  also  the  claims  of  those  subject  to,  or  dependent  upon 
him,  and  of  his  copartners,*  b&lbre  paying  over  the  balance  to  the 
creditor. 

If  he  retain  the  peculium  after  the  extinguishment  of  the  pater- 
nal authorin,  the  action  is  available  against  him  a  year  only, 
if,  indeed,  it  be  not  limited  by  some  other  provision  to  a  stdl 
shorter  term.*  But  if  he  do  not  retain  it,  this  action  can  un- 
doubtedly be  directed  against  him  during  the  lirst  year,  in  respect 
of  the  ftculium  castrmie,  falling  in  jurt  nccupatUniif  or  now  only 
in  the  capacity  of  heir.^ 

The  actio  <U  ptculio  is  pnetorian,  and  of  an  adjective  nature,  Summ»y  of 
arising  out  of  any  contract,  but  not  out  of  a  delict,  in  which  the  ^^  action. 
&ther  cannot  be  supposed  to  concur.  It  is  competent  to  those 
who  have  contracted  with  a  jiltui  familias^  or  a  slave,  and  lies 
against  the  father  or  master,  peeuUo  ttnus^  less  the  claims  of  the 
J^her  or  master,  which  may  be  first  deducted,  so  long  as  there  be 
iio  fi^udulent  alienation  on  the  part  of  the  father  or  master.^ 


%  2189. 

All  obligations  both  of  the  father  and  son  are  considerably  restricted  Ratriuion  of 
by  the  Sctm.  Mactdonianum^  which  provides  that  the  creditor's  theobiig»ooiu 
action  for  an  advance  of  money  to  the  son,  can  be  successfully  ^„  by™*" 
met  by  an  exception  on  the  part  of  the  &ther  and  son,'"  which  ex-  Sctm.  M«e- 
tends  to  all  contractus  Mahatra  concluded  with  the  intention  of  '^oai^iun- 
evading  it," 

A  Ux^  passed  under  Claudius,  rendered  illegal  all  transactions 
concluded  for  the  then  period  provisionally  only,  but  to  become 

'Id.   I,  ^  2  j    Id.  3,  ^  II  ]   Id.  19,  minn  dc  Set.  M>c.  Tub.  iti68 :  C.  A.  vu 

^ult.;  Id.  II,  pr.;  Id.  17,  $  li  Id.  31,  WMhcndoifde  Sec  Mao.  Traj.  id  Rhea. 

4  alt. ;  Id.  36.  1730  i  B.  H.  Reinold  id  Set.  Mac.  Fklt. 

*%  sig,  b.  op.j  P.  I,   14,  X%,%  »i  171S,  Hal.  1740  (op.  p.   I,   13);  C.  G. 

P-    IS.   I.  J.  S   iijP.39.  S.7iPf'i  P-  Hiibner  ad  Set.  Mk. Lip.,  i  798.     A.  to 

49,  17,  ig,l  S  i  F.  3,  5,   '41  r>  ^,  i>  tl»  qucuian  ol  whence  the  name  u  de- 

7)  F.ie,7,sii  P.45,  1,49.  rived,  II  Seherz  Pis.   11,  de   Mac.  Scu 

>  SCitIc.  L.  IS,  (.  1,  f  6.  deDon.  Dtig.  Arg.   i7]i-4i  Cliidc  Com. 

*P-  4.  7.  §  4i  P.  "S.  '.9.  4  ».  4i  I4«»l-M98- 

H.  II.  i«P.  14,  6,  1,  pr. 

*P.  15,  s,  li  F.^  S7i  U.  1,  pr.  "  III.  3i  ^  3i  Iil-  7.  pr.  ^  3  i  St^k 

•  P.  49.  'T,  17,  F-  """!■  ™1-  S.   »,  I,    1,^315  Lauter- 

T  Voet.  L.  15,  t.  i,^;.  bacfa  Coll.  L.  14,  t.  6,  ^  iji  Fromnunn 

'P.  15,  I,  life  j6.  l.e.%iS,i6,i7. 

'^111  hL%  1538,  b. op. i  J.  A.  FroiD- 

VOL.    HI.  3   R 
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operative  on  the  Other's  death;'  and  the  Setm.  MaceJtniantaH^ 
passed  under  Vespasian,  allowed  generally  a  perpetual  exceptitm 
to  lie  ill  all  actions  for  money  loans  to  filii  famUias.* 

This  law  is  general,  so  that  the  station  or  sex  of  Ac  filius  Jium- 
lias  or  of  other  parties  made  no  difference  j*  but  it  does  not  extend 
to  the  peculium  castrense  or  juaii  castrense^  in  respect  of  which 
the  filial  familias  is  looked  upon  as  sui  juris ;  nor  if,  being  mi 
juris,  after  contracting  the  debt,  he  shall  have  acknowledged  tt.^ 
This  Sctm.,  it  has  already  been  observed,  does  not  apply  to  other 
than  loan  transcbons,  mutua  ptctinia ;  nor  indeed  to  those  where 
the  thing  for  which  credit  is  given  is  not  money,  provided  the 
transaction  be  not  tainted  with  fraud,  such  as  obtainmg  a  loan  by  the 
medium  of  a  fictitious  sale  }^  nor  does  it  signify  whether  the  loan 
is  or  is  not  to  bear  interest,  nor  whether  the  creditx>r  be  a  private 
individual  or  a  ehitas.^ 

The  money  must  neither  have  been  borrowed  jussu  patritj  nor 
be  in  rem  suam  versa,^  which  if  cannot  be  said  to  be,  so  long  as  the 
money  is  the  son's ;  neither  must  the  father  have  subsequently 
ratified  the  transaction  ;>  nor  the  son  have  been  thb  imtttar  or 
business  manager  of  his  father,  and  his  creditors  have,  brought 
themselves  within  the  scope  of  the  law  j^*  nor  if  the  money  haA 
wiped  off  another  valid  debt." 

The  exception  given  by  the  Sctm.  is  perpetual,  and  competent 
to  the  father  and  son ;  whence  it  is  easily  conceivable  that  a 
creditor  can  neither  vindicate  money  still  unexpended  and  there- 
fore in  existence,  nor  condict  it  where  consumed."  Money  al- 
ready paid,  however,  cannot  be  recovered  by  this  Sctm.,"  which  pnly 
gives  an  exception"  to  the  father  and  son,  or  to  the  former  only 
if  the  latter  have  fraudulently  represented  himself  as  sui  juris  i^'  but 
if  these  be  carrei  credendi,  the  knowledge  of  one  of  the  truth 
affects  the  others  i  '^  but  to  both,  although  they  have  renounced  its 
benefits  on  oath,  and  to  their  heirs,  sureties,  and  mandataries  i" 
but  if  the  son  have  paid  out  of  funds  not  under  his  control,  the 
father  can  vindicate  the  money,  and  bring  a  condictio  sine  causa  kr 
that  which  has  been  consumed  before  or  even  alter  the  litis  cen- 
iestalia ;  nay,  it  may  be  made  available  even  in  stay  of  execution .'* 
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But  it  is  neither  available  by  the  pu^ill,  nor  the  minor,  nor  br 
him*  who  trusted  t\\z  fitius  femilia  in  consequence  of  an  excusable 
error.*  It  amounts  to  a  tacit  admissi^ri'^of  the  whole  debt  where 
the  son  has  paid  part  of  it  on  account,  which  is  equivalent  to 
giving  security,  or  to  the  admission  of  a  part  of  it,  by  giving  a, 
pledge  which,  however,  makes  the  debt  good  up  to  the  value  of 
the  pledge  only.' 

When  the  lender  is  under  tutors  or  curators  who  consent,  the  Effisetofih* 
remedy  is  restitutio  in  integrum  ;  but  if  he  have  done  It  without  J"^  ****" 
authority,  the  loan  is  void,  and  can  be  condicted  back  upon  that  je„„  |^  ti^ 
ground.*  coiumt  of  nui 

When  both  the  lender  and  loanee  are  under  ^,  the  interest  of  "'  <»««"■ 
him  is  to  be  preferred  who  seeks  to  ward  off  an  evil.' 

The  son  himself,  even  when  his  father's  heir  cannot  recover, 
whether  he  have  paid  in  error  or  not )  and  this  equally  applies  to 
the  fether,  if  he  himself  have  wittingly  or  erroneously,  or  the  sojt 
have  erroneously  paid  the  money." 


§  2190. 
Jussus  is,  generally,  a  command  to  one  under  the  oontrol  and  Natun  of  tb« 
authority  of  the  person  issuing  it,  to  perform  some  act.     Such  Juw* 

jussus  is  competent  inter  vivos ;  by  wili,  testatia ;  by  message, 
f>er  nuntium  ;  by  letter,  per  epistolam ;  or  orally,  verbis.''  It  may 
be  applicable  to  acts  generally,  or  to  some  particular  act  onlyj  it 
may  precede  the  act,  in  which  case  it  is  a  jussus  in  its  strict  sense  j 
or  it  may  succede  it,  in  which  case -it  is  more  properly  a  rati- 
habitio  or  ratification,  and  then  the  actio  quod  justu  will  lie ;  but  if 
the  person  authorizing  have  no  knowledge  of  the  contract  entered 
into  by  his  son,  then  the  action  against  the  father  cannot  lie  on  the 
command,  but  must  be  brought  de  in  rem  verse  ;  hence  it  will  be 
necessary  to  treat  these  two  actions,  in  some  measure,  conjointly 
with  the  tributaria  and  de  peculio. 

The  formula  of  the  actio  quod  jussu  appears  to  have  been —  Actio  quoJ 
Judex  esto.     Si  faret  A.  Agerium  Sticbo  N.  Negidii  servo  ipsius  J"»^ 
N.  Negidii  jussu  C  aureus  credidisse  Nunuriumque  Negidium  A. 
Agerio  C  ea  nomine  dare  eportere ;  judex  N.  Negidium  A.  Agcrio 
C  condemna  ;  si  non  paret,  absolve. 

*    By  the  actio  quodjusiu,  the  iather  can  be  sued  for  the  whole  opentSn  tflkt 
amount,  when  he  has  authorized  the  son  to  contract  an  obligation  "•  "J* '"'° 
in  respect  of  his  afiairs,  or  has  induced  third  parties  to  enter  '"    ''"'' 
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into  business  transactions  tti  this  end.*  This  action  is,  however,  ab- 
sorbed by  the  institutiopolf  either  the  aetia  trihutorta  or  de  picuBi.* 

The  mandatum  of  th? father  or  master  is  equivalent  to  zjui%uii 
the  subscription  of  the  master  to  the  obligation  of  his  slave  is 
equivalent  to  a  Justus,  although  he  cannot  give  security  for  him, 
and  his  doing  so  will  not  be  construed  into  a  Justus^  because  he 
cannot  intervene  as  a  stranger.^  A  pupill,  being  a  Aminus,  cannot 
contract  jussus  without  his  tutor's  authority  ;*  where  a  fructuaiy 
have  contracted  jusiu  with  a  slave,  though  he  be  his  whom  he 
serves  bona  fide^  an  actio  qtiodjmsu  lies  against  htm. 

If  credit  have  been  given  to  the  slave  of  a  pupill  by  the  coih- 
sent  of  the  tutor,  he  is  liable,  if  it  be  to  his  benefit.*  Lastly,  if 
any  one  contract  with  the  slave  of  another,  and  afterwards  pur- 
chase'such  slave,  the  action  is  extinguished  by  consolidation. 

The  modem  law  of  Justinian  has  not  superseded  this  action, 
although  it  is  no  longer  required,  inasmuch  as  the  lather  can  be 
reached  as  principal  debtor  by  the  general  condiction,  in  cases 
where  the  conditions  of  the  actio  jutdjuisu  are  present.'' 

Hence  the  actis  quod  jussu  is  pfxtorian  and  adjective,  com- 
petent to  him  who  has  contracted  With  a  JiUus  familias  or  slave 
acting  under  the  command  of  the  father  or  master,  against  the 
fether  or  master  in  tolidum. 

$  219I. 
I.  If  the  fether  have  permitted  the  son  to  trade  with  such  wares  at 
are  included  in  his  ptculium  profectitium^  he  ts  obligated  by  the 
contracts  of  his  son,  and  what  are  equivalent  thereto,  without  any 
preference  for  his  own  claims,  and  must  submit  to  the  son's  pecu- 
liuHi  profectitium  being  distributed  pro  rata,  and  to  taking  his  share 
according  to  the  relative  goodness  of  the  wares,  and  extent  of 
the  claims.*  Should  any  oversight  have  occurred,  the  person 
damnified  must  seek  his  mdemnity  from  him  who  received  a  sur- 
plus. If,  however,  the  plaintiiF  charge  the  lather  with  a  fraudulent 
fevoritism,  he  can  take  bis  remedy  by  the  actio  tributoria,  for  the 
damage  caused  him  -J  the  acrion  wilt  also  lie  for  a  fiaudulent 
refusal  to  make  a  dividend-^*) 

The  formula  appears  to  have  been — Judex  eslo.  Si  paret  A. 
Agtrium  pecuiiarts  Sticbi  strvi  mercts  tx  Edicte  nen  distributssty  it 
quantum  minus  tributum  tit,  quantum  debuerit :  judex  tantum  A. 
Agerium  N.  Negidio  candemna  ;  si  non  parety  absoke. 
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The  action  extends  against  heirs  011I7  so  fer  as  ihey  may  be 
supposed  to  have  been  inriched  hj  the  fraud,  because  it  is  held 
to  be  based  upon  a  deUct.' 

The  prEctor's  edict  may  be  thus  restored,— 5i  yw'j  scitnU  poire 
vel  darning  in  ptcuiiari  nttrte  mgitiatus  eif,  patrem  dominumvt  cum 
reliquis  creditariius^  in  tributum  vtxarlj  potior,  si  eujut  dolo  malt 
factum  erit,  quo  minus  ita  triisuretur,  quanta  minus  juste  tributum 
sit,  tantum  prastart  CBgam^ 

Thus,  the  actie  trihutaria  is  prstorian,  and  of  an  adjective  Samautror 
nature,  because  it  is  applicable  to  all  contracts  and  transactions  "^^  •^'on- 
affecting  trade  in  the  peculium,  competent  /«  those  who  contract 
with  a  fil.  fam-t  or  slave,  agoinst  those  in  whose  power  they  mav 
be,  provided  they  be  aware  of  the  feet  of  their  trading  vnth  their 
piculium,  and  hetrs  in  so  ^  as  they  may  be  inricbod  by  ilie  fraud, 
far  the  equal  and  pra  rata  distribution  of  the  effects. 

%  2192. 

If  all  the  above  grounds  fiiil,  the  &ther  is,  nevertheless,  reached  Acdviteb 
by  an  actio  de  in  rem  versa,  if  the  creditor  be  in  a  position  to  prove  ""  ''*~' 
that  the  sod  concluded  the  business  directly  for  the  benefit  of  the 
father,  or  have  applied  that  which  he  may  have  received  to  bis 
purposes. 

Originally,  this  action  lav  only  against  the  father  and  master, 
and  was  subsequently  extended,  utiliter,  to  business  transaction!  of 
a  third  party,  with  another  for  the  benefit  of  a  fourth  ;*  but,  inas- 
much as  in  such  case  the  obligation  arises  without  consent,  it  is 
allowed  to  extend  even  against  niose  incapable  of  obKgating  riiem- 
selves.* 

The  actio  de  in  rem  verso  will,  therefore,  be  found  to  He,  either 
when  the  loan  made  to  a  son  comes  into  the  propern  of  the 
father,  or  he  has  thereby  been  spared  expenses  which  it  would 
otherwise  have  been  his  duty  to  incur. 

This  action  does  not  always  pre-suppose  a  business  transaction 
concluded  in  the  father's  name,  nor  even  an  actual  appropriation 
of  the  procedes ;  for  it  is  not  always  founded  on  an  actual  appro- 
priation. Thus,  where  a  son  has  obligated  himself  by  taking  up 
money  or  wares  in  fact,  and  for  the  red  benefit  of  the  &ther,  the 
father  is  not  obligated  if  the  son  neglect  to  appropriate  it,  although 
he  will  be  so,  if  the  son  be  prevented  from  so  approprtanng  it  by 
accident ;  ^  and  in  respect  of  the  money  taken  up  to  defray  the 
cost  of  study  only  in  as  hr  as  it  shall  be  a  necessary  i^  but  this 
does  not  apply  to  the  case  of  the  money  having  been  squandered. 
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If  the  Bon  do  not  contract  in  the  name  of  the  &tber,  the  veriU, 
or  appropriation  by  himi  is  always  a  necessary  condition,  nor  can  be 
be  held  responsible  for  any  greater  sum  than  has  come  to  his  use.' 

It  is  re<iiiisite  that  the  son  should  have  acted  directly  for  the 
benefit  of  the  father,  consequently  this  action  will  not  lie  if  he 
advantage  the  father  indirectly  by  that  which  he  does  lor  tumsd^ 
but  an  actio  dt  pecuiie  must  be  brought.* 

The  father  is  only  responsible  when  the  son  has  exonerated  him 
from  expenses  for  necessaries,  not  to  when  he  hat  only  saved 
him  the  cost  of  his  amusements ;'  except,  indeed,  decency  and  his 
position  in  society  require  it,  or  the  father  have  been  himself  in 
the  habit  of  supplying  him  with  money  for  such  purposes.* 
-  When  the  father  gives  to  bit  son  sufficient  to  satisfy  a  creditor, 
to  far  as  his  legal  demand  goes,  and  the  son  squander  it,  the 
actio  dt  in  rem  vtrso  ceases  to  be  operative  against  him.' 

In  necessary  advances  the  father  must  pay  the  intire  price  con* 
tracted  for,  but  otherwise  only  the  true  value  of  the  object.* 
Lastly,  this  action  is  only  competent  to  the  creditor-in-chief,  but 
not  to  his  surety.^ 

The  formula  appears  to  have  been — Judex  nt».  Si  paret  A, 
Agerium  Sticho  N,  Negidii  servo  C  credidlsse  ut  N.  Negidii 
domum  cadtntem  fukiret  et  N.  Negidium  quattnut  tt  in  rem  versum 
et  in  beculio  Sticht  esse  constabii  A.  Agtrio  dare  atorttrt :  judex  N. 
Negidium  A.  Agerio  condemna  ;  s\  non  parety  absolve. 

Generally,  then,  the  actia  de  in  rem  verso  is  prxtorian,  and  of  am 
adjective  nature,  competent  ta  him  who  has  contracted  with  a 
son  or  a  slave  against  the  father  or  master,  in  so  far  as  anything 
there  advanced  may  have  been  beneficially  id>sorbed  into  their  pro- 
perty ;  and,  since  the  foundation  of  this  edict  is  in  equity,  the 
actio  in  rem  verso  utilis  lies  when  anything  has  come  into  the  estate 
of  the  dominuSf  in  consequence  of  the  contract  of  a  negattorum 
gestor^  who  is  sui  juris. 


%  2193- 

There  is  still  another  and  more  effective  remedy  against  the 
father,  when  his  son  acting  as  his  agent,  or  in  consequence  of  an 
order  fiom  him,  has  contracted  obligations.  In  the  former  case 
the  actienes  extrciteria  and  snstitaria  lie,  which  have  obtained  an 
extension  to  all  commissions  given  by  the  father,  and  to  every  one 
who  constitutes  another  his  attorney,^  in  which  latter  case  the 
actio  quodjussu  lies. 

The  two  former  actions  are  in  their  principles  exactly  analogous 
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with  the  actio  mandeti^^  under  which  head  they  have  already  been 
mentioned.     First,  then,  of  the  actio  extreittria. 

The  exercitBT  aavis  is  the  charterer,  as  distinguished  from  the  Acrio  tttr- 
magitter  or  supercargo   of  a  vessel ;  both  may  be,  however,  com-  "'""• 
bined  by  the  charterer  being  his  own  supercargo. 

Without  the  aid  of  this  action  the  charterer  is  not  liable  on 
the  contracts  of  the  supercargo,  except  this  latter  be  his  son  or 
slave,  in  which  case  there  is  a  unity  of  person.  For  facili- 
tating commerce,  then,  the  prslor  introduced  the  principle  of 
general  ^ency,  rendering  the  exircitor  liable  on  the  contracts  of 
his  magisttTy  which  is  the  origin  of  the  present  relation  of  principal 
and  agent,  hj  supposing  the  ^nt  to  be  the  slave,  or,  as  we  now 
say,  servant,  of  die  charterer  or  owner ;  for  it  was  ofcoursc  com- 
petent to  the  owner  to  charter  or  load  his  own  vessel.*  Where 
there  arc  manv  supercargoes,  the  act  of  any  one  binds  the  exercitor, 
except  their  auties  be  separate  and  distinct.*  Because  the  action 
is  founded  on  contract,  and  on  general  principles,  the  charterer  is 
not  liable  for  the  delicts  of  his  agent,*  who  is  in  the  position  of  this 
latter,  if  he  borrow  money  for  other  purposes  than  that  legitimately 
within  the  scope  of  his  mandate,^  which  consists  in  talcing  up 
money  on  bottomry  bonds  for  the  necessary  repair  of  the  ship  ;  the 
exercitor  is,  however,  bound  if  the  magtticr  take  up  money  for 
such  obviously  necessary  purposes  as  repairs  of  the  vessel,  and 
instead  of  so  expending  it  convert  it  to  other  uses. 

The  plaintiff  has  the  option  of  caking  his  remedy  against  the 
magiiUr  directly,  or  of  suing  the  charterer  by  the  actio  exer- 
citorial so  long  as  the  former  remain  in  the  execution  of  his 
office.^ 

The  actio  exercitoria  lies  against  many  freighters  of  the  same 
ship  in  loiiJum,  as  against  the  lather,  whose  Jil.  /am.  acts  as 
supercargo  with  bis  consent ;'  but  the  exercitor  cannot  Inforce 
contracts  gainst  chose  who  have  contracted  with  his  magister-, 
without  the  aid  extra  ordinem  of  the  prefect,  or  president,  which 
IS  given,  if  necessary,  for  the  preservation  of  his  property,^ 

The  form  of  action  appears  to  have  hecn— 'Judex  esto.  Si 
paret  A,  Agerxum  Sucha  servo  quern  N.  Negidiui  dominus  ei  navis 
prafectus  eraf  C  aureus  credidissi  eum^ue  ejus  ret  nomtni  C  Agerio 
dare  oportere :  Judex  ?f.  Negidium  A.  Agerio  C  candtmna ;  si  tun 
paret^  absohe. 

Hence  the  actio  exercitoria  is  a  praetorian  remedy,  of  an  adjec-  SammnT  of 
tivc  nature,  on  all  contracts  entered  into  with  the  magister^  and  '^  *=•*»■ 
is  competent  to  him  who  has  contracted  with  the  magittfr  for 
any  purpose  within  the  scope  of  his  duties;  and  to  his  hcirs,o 

'  %   17461  h.  op.  u  to  the  mandaCom  *  Id.  i(  4  S>  9  I  Iii'  utt.  pr.  %  t. 
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against  the  txtrcittr  and  his  heirs ;  or  the  &ther  who  has  author- 
ized his  son  to  act  as  supercargo  of  his  vessel }  or  against  many 
exerciiorei  in  soUdum,  to  perfoim  his  or  their  contracts. 

The  law  of  the  Lex  Rhodia,  for  contribution  as  between 
co-freighters,  in  cases  of  average,  rests  on  another  basis,  viz., 
that  of  an  implied  contract,  ab  initio,  that  the  one  will  submit  to 
a  pra  rata  deduction  from  his  property,  jactu  vel  aspergiiu^  for 
the  preservation  of  the  residue.* 

§  2194- 
»■  The  actia  institoria  resembled  the  exerdloria  in  its  general 
nature,  except  in  its  applying  to  transacddhs  oh  land,  instead  of 
at  sea,  and  is  an  extension  of  the  principle  of  general  agency  so 
introduced ;  it  is,  indeed,  more  necessary,  since  ct  is  more  difficult 
for  the  creditor  to  know  whether  the  iactor  is  the  principal,  than 
that  the  supercargo  is  not  the  owner  or  charterer ;  hence  all  that 
applies  in  the  case  of  an  exercitor  equally  applies  in  that  of  an 
institar,'  but  in  a  still  more  forcible  manner. 

It  matters  not  whether  the  inititor  be  male  or'female,  Ireeor 
bond,  puhet  or  impuits,*  so  long  as  the  contract  entered  into  have 
respect  to  his  duties  as  £^nt  for  his  principal,*  unless,  indeed,  such 
principal  have  distinctly  refused  to  aUow  him  to  pledge  his  credit.* 

When  there  are  many  principals,  they  are  liable  in  loHdum,  for 
the  acts  of  their  ^nts,  the  action  is  perpetual,  and  lies  in  favor 
of-,  and  against  heirs.* 

The  principle  of  dttegatus  dtlegare  mn  potest  is  more  readily 
admitted  in  the  case  of  a  magitter,  than  in  that  of  an  institar,  for 
Ulpian  says, — faciHus  hac  in  magistra  admittendum  quam  in  in- 
stitere  premier  utilitaltm ;''  hence  it  may  be  held  that  the  maglster 
can  substitute  another  in  his  place,  except  some  express  mandate 
oppose  it,  but  that  an  inititor  cannot,  because  it  is  more  easy,  as 
has  been  above  remarked,  for  the  creditor  to  know  on  shore  than 
at  sea,  whether  he  is  trusting  the  agent  or  the  principal. 

§  2195- 
The  ladier,  master,  or  pnocipal,  are,  it  has  been  seen,  generally 
liable  on  the  contiacts,  but  not  for  the  delicts  of  their  sons,  slaves, 
'  or  agents ;  nevertheless  there  are  certain  cases  in  which  they  be 
made  responsible  for  dtlicta  privata  of  those  under  their  authority, 
by  such  delict  reflecting  indirecdy  back  upon  themselves  ;  they  are, 
however,  in  no  case  hable  for  the  delicto  publica  of  others,  except 
as  BCcestoiies,  which  is  on  tl>e  principle  of  dieir  being  quasi 
principals. 

According  to  the  older  law,  the  father  and  master  were  li^e, 

'4  1805,  h.  op.}    P.   14,  I,  3,  f  I 
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mxaUttr^  for  the  delicia  privata  of  their  tons  or  slaves  }  but  this 
has  been  so  for  modifiea  by  the  later  law,  as  to  exonerate  the 
father,  and  leave  the  UabUin  attaching  on  the  master  only. 

Nutia  is  the  damage  anting  nr  detiday  or  quati  ex  JelictBy  of  a  Noiii,  duuie 
slave,  who  is  herself  termed  w»fl,'  although  this  term  is  some-  ^.'i>«  »* 
times  used  to  designate  the  dam^  done.  !l^    ''""* 

S  U96. 

The  aetU  noxalts  is  the  remedy  far  such  naxioy  or  mxa,  and  Theictia 
gives  the  master  the  option  of  either  paying  the  amount  of  the  >«>"'''*■ 
injury  caused  by  his  slave,  or  of  surrendering  the  offending  slave 
in  satisfiiction  of  such  damage,  because  it  is  held  to  be  hard  that 
the  master  should  be  bound  to  make  good  damage,  to  an  extent 
beyond  the  value  of  the  slave,  for  die  principle  is  aitmer  noxaUs 
acthnes  caput  siquuniur  ;*  it  is  therefore  not  correct  to  say,  that 
the  action  lies  in  the  alternative,  which  wouM  imply  the  same 
option  in  the  plaintiff,  as  in  the  defcndent ;  whereas  it  is  in  the 
defendent  only.*  The  jurists  describe  this  legal  effect  by  say- 
Ingy—Noxa  aath  nm  est  In  acliont;  sed  in  Mlutime, 

The  first  basis  of  the  noxal  action  is  in  the  Twelve  Tables,—  lu  od^n  aad 
Si  quadrupis  paupertem  faxit-,  domiHui  naxia  ^itimiam  affertu,  si  pn>p™i<*  e»- 
tiBlit  quod  nexit  date,  which  was  extended  and  confirmed  by  the  *""*"■ 
Lex  Aquilia,  and  again  enlarged  by  the  j£dilitian  edict.*    The 
distinction  between  the  two  former  is  thus  explained  by  Celsus,*— 
Si  tervus  scttnte  domtne  /urtum, fecit,  vel  aliam  mxam  eammitity 
servi  namni  actio  est  mxalis,  nee  dominus  sua  mrnint  tenitur ;  ut 
in  lege  jfquilia  dmiitttit  luo  mmine  timtury  mn  trrvi. 

An  attempt  is  made  to  explain  this  by  saying,  that  according  to  New*l«rof 
the  Twelve  Tables,  it  would  appear  as  though  it  were  not  in-  the  piindpie  of 
tended  that  the  slave  should  obey  the  master  in  the  commission  of  **"  '^"  ''*^- 
crimes,  and  by  the  Aquilian  law,  that  the  glav«  is  ignorant  of  his 
obli^tion.  The  bet  probaUy  is,  that  by  the  Twelve  Tables,  the 
actiwi  was  against  the  slave  as  a  thing  which  had  done  damage 
vridiout  reference  to  the  master,  who,  probably,  had  the  option  of 
redeming  his  sUve  by  a  monev  payment,  not  exceding  his  value, 
cither  in  virtue  of  the  law  itself,  or  of  some  edict,  or  practice ;  in 
fact,  there  was  a  right  of  distraint,  detention,  or  lien,  by  holding 
the  slave  at  security  for  the  damage  done  i  hence  the  maxim, 
attia  ntxaHs  cgpnt  teqtdtur.  If  the  party  damnified  could  not  take 
the  slave,  it  is  clear  he  must  bring  his  action  for  him,  and  having 
secured  him,  jwre  pigntrity  he  was  in  a  position  to  treat  with  the 
owner,  bcJduig  the  pledge  until  satisfaction  was  made ;  therefore, 
if  satiaiaction  were  maoc,  his  right  of  pledge  was  extinguished, 
and  he  was  obliged  to  surrmdei  the  slave  :  the  first  is  a  case  of 
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self  help,  throwing  the  action  on  the  master  of  the  slave  for  hii 
recovery ;  the  latter  is  an  action,  by  the  person  having  sufered 
the  damage,  for  possession  of  the  pledge,  which  might  again  be 
liberated  by  payment  of  its  value;  hence  the  axiom  quoted, — 
Ntxtt  datia  mm  est  in  actiont  sid  in  folutiene. 

And  this  is  exactly  on  all  fours  with  the  law  of  England,  in 
which  we  must,  not  now  having  slaves,  ta^  the  analogie  of  a 
beast.  A  beast  strays  and  does  damage,  the  danmified  person 
seizes  and  impounds  him,  and  holds  him  till  the  owner  comes  and 
redemes  him,  by  paying  die  damage  and  expenses  of  keep,  &c, ; 
now  if  the  damage  done,  and  costs,  exceded  the  value  of  the  beast, 
the  owner  would,  probably,  not  redeme  j  hence  the  damnified  party 
could  hold,  but  could  not  recoup  himself,  even  to  the  extent  of 
the  value  of  the  beast,  by  selling  it,  until  this  right  was  ^ven  him 
by  a  late  statute;'  and  this  same  difficulty  may  have  been  the 
origin  of  the  Aquilian  law  in  this  behalf,  which  cut  these  diffi- 
culties short  by  assigning  an  action  for  mischievous  damage,  against 
the  really  responsible  person,  the  master,  in  which  may  reside  one 
of  two  legal  fictions,  either  that  the  master  must  pay  the  damage, 
being  feigned  to  have  refosed  the  surrender  of  the  slave,  or  that 
the  uave,  in  doing  the  damage,  acted  under  his  control ;  and  this 
seems  home  out  by  the  edict,  which,  in  cases  of  fraud,  threatens 
judicium  dare,  tint  noxte  dtditiont,  to  pay  the  damage  without  the 
option  of  surrender. 

§  2197. 
I        Formerly,  and  according  to  the  old  Roman  law,  children  could 
be  surrendered  as  Htxa,  or  nuisances,  as  well  as  slaves,  and  kept 
in  slavery  by  the  plaintiff,  until  such  time  as  atonement  was  made 
for  the  aami^e,  whether  robbery,  theft,  mayhem,  or  other  harm, 
whereupon  they  resumed  their  jus  ingtnuitaiis,  or  right  of  free 
birth.*    The  later  law  abolished  this  noxa  datia  of  children,  and 
restricted  it  to  slaves. 
Rcmedj  for  the       If  house  children  commit  a  private  delict,  and  possess  a  picu- 
deUcti  oftuniK    Hum  profectitium,  the  plaintiff  brings  suit  against  them  ;  and  if  they 
be  condemned,  he  then  sues  the  father  in  an  aetia  juditati,  for  the 
delivery  of  the  peculium. 

If  they  have  no  peculium  pre/ictitium,  but  only  a  cattrense,  quati 
eastrense,  or  adventitium  irreguiare,  they  can  still  be  sued  per- 
sonally, and  must  make  satis&ction  out  of  such  peculium. 

Lasdy,  if  they  possess  a  peculium  adventitium  regulare,  then  the 
plaintiff  sues  for  uidemnity  for  the  damage,  and  at  the  same  time 
prays  that  the  father  be  compelled  to  nuke  the  daouge  good  out 
of  such  peculium  adventitium  regulari. 

The  bther  cannot  decline  to  comply  with  this  order,  althou^ 
his  usufructuary  interest  be  lessened  thereby. 

'  J  ft  6  Wn.  4,  jg.  ■  HSpfiier  tarn.  S  6t,  lot,  S  »65- 
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§   2198. 

The  noxal  action'  lies  when  a  elare  commits  a  damage  for  Th(i»«ul 
which  he  would  have  been  liable  to  suit  in  his  own  person  had  he  f^  '**• 
been  a  free  man.-  The  acdon  lies  against  the  then  actual  owner  '* 
of  the  slave,*  to  the  end  that  he  mue  good  the  damage  ;  but  he 
■na^  surrender  the  slave,'  and  the  plaintiS*  must  accept  him  in  full 
of  all  demands  upon  him  in  that  behalf.*  If  the  slave  be  the 
property  of  joint  owners,  and  they  be  all  ignorant  of  the  lact,  the 
noxal  action  lies  against  any  one  of  them ;  but  if  all  be  aware  of 
it,  then  all  arc  liaUc;  but  if  some  be  and  some  be  not  aware,  then 
those  who  are  so  must  pay  indemnity  without  reference  to  the 
ruxa^  and  those  who  are  not  so,  may  surrender  it,'  e  cmversa : 
if  the  slave  of  one  dam^  many  persons,  it  would  appear  that  the 
master  is  not  obliged  to  offer  the  litis  astimalia  to  the  others,  but 
that  he  liberates  hnnself  by  surrendering  the  slave  to  any  one ;  and 
he,  who  by  accident  possesses  him  at  m«  time,  is  held  to  have  the 
better  title,  and  retains  him. 

Now,  if  the  master  sell  a  slave,  inasmuch  as  the  tuxa  caput  Nonoqiat 
itfuiturj  he  carries  his  liability  with  him  to  his  new  owner,  •e^nit"- 
woo  becomes  exposed  to  the  noxal  action,  and  must  take  his 
remedy  against  the  vendor ;  but  if  the  master  manumit  the  slave 
for  the  purpose  of  avoiding  the  surrender,  he  is  liable  Ibr  the 
amount  of  the  damage,  without  considering' that  of  the  noxa^ 
according  to  the  edict : — St  is  in  cuius  pottstate  esst  dicetur^  nega~ 
Vtrit  SI  in  sua  petestati  iirvum   habere^  utrum   actor   velft,  vtl 


dtjerart  jubtho,  in  patestatt  sua  nan  esst^  nequt  se  doh  mahftci 
que  minsu  essi,  vil  Judicium  data  sine  itaxa  dtdiiianefi    Hence  it 
appears  that  the  defcndent  can  be  put  on  his  oath  to  say  whether 


he  have  the  slave  in  his  power  or  not,  or  whether  he  have  fraudu- 
lently alienated  him,  which  if  he  do  not  deny,  judgment  goes  against 
him  without  the  liberty  of  surrendering  the  noxa. 

Noxal  actions,  being  adjective  !n  their  quality,  are  applicable 
to  the  four  delicta  pr'tvata^  and  all  contracts  quasi  ex  delictis. 
These  actions  are,  moreover,  civil,  as  the  actio  noxalis  furtt 
nee  manifestii  or  prxtorian,  as  the  actio  vi  bononim  raptorum  i* 
some  are  perpetual,  as  the  actio  noxalii  ex  h.  AquiUa;  others 
annual,  as  the  actio  injuriarum. 

Noxal  actions  are  competent  to  those  who  can  sue  on  delicta  SammMtj  of 
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privata  or  on  quasi  tx  Jelictis  prtvatii,  againit  any  possessor  of  die 
slave,  or  him  who  has  fraudulently  ceased  to  possess,*  fir  the 
assessed  vahie  of  the  slave,  or  with  liberty  to  surrender  the  slave 
ID  lieu  thereof.' 

Another  obligation  of  the  possessor  of  a  beast,  which  has  done 
damage,  is  to  make  good  the  damage  caused  by  it,  and  this  is  an 
extension  of  the  same  principle,  or  rather  aiisei  out  of  the  original 
law  of  Rome,  by  whicn  no  difference  was  recognized  as  existing 
between  a  slave  or  a  beast,  or  indeed  i  fillui  familial,  who,  bcii^ 
redded  as  the  Other's  beast,  could  be  destroyed  at  the  lather's  will 
and  that  of  the  family  council,  or  exposed  and  left  to  perish  ai 
initio.*  Terence  refers  to  this,  when  he  taj^^—^idqmld  ptptrisiet 
decrevertmt  tellert.*  The  first  step  was  to  deprive  parents  of  drii 
jus  vita  tt  nteisj  and  the  next  to  extend  it  to  staves,  wberelbre  the 
exclamation  turn  serous  borne  est : '  he  became  hamo^  it  was  tiue> 
but  he  was  never  recognized  as  a  persoaa> 

PauperieSy  according  to  its  common  acceptatimi  in  the  Latin 
language,  means  poverty,  in  ordinary  accepution  of  that  term  in 
English.  Its  jundlcal  significatiDn  is,  however,  different,  and  is 
the  damage  done  by  the  irrational  animal  belon^ng  to  another, 
quia  quasi  pauperiorem  facit  Ltdatum  j  thus  Ulpian,  adopting  Jus- 
tinian s  expression,  says,  —  Pauferifs  eit  damnum  sin*  injuria 
facitntls  datum.  Nee  enim  potest  animal  tnjuriam  ficitst  dieif 
quod  sensu  caret;  for,  being  irrational,  it  cannot  distinguish  be- 
tween right  and  wrong. 

This  definition  would  appear  to  be  too  large,  since  it  wiO 
include  inlants  irresponsible  for  their  acts,  madmen,  and  persMii 
acting  in  self  defense.  Aldiough  the  dam^  done  by  the  beast  of 
another  is  therefore  termed  pauperies,  this  term  is  not  always 
laudably  adhered  to,  for  it  occurs  occasionally  under  the  ex- 
pression naxa  or  mxia,  and  the  action  descending  &«n  it,  aetit 
nexallsfi 

%   2200. 

When  any  damage  of  the  above  description  takes  place,  it  arises 
from  some  ne^ect,  which  if  it  procede  from  the  person  injured  him- 
self, he,  of  course,  has  no  remedy ;  but  if  from  a  third  party,  such, 
for  instance,  as  a  shepherd,  such  third  party  must  be  first  preceded 
against ;'  but  if  no  satis&ction  is  obtainable  br  these  means,  the 
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owner,  be  is  undoubte^  liaUe>  The  U«  of  dio  Twelrc  TaUes 
and  tbe  Ux  fittultrtia  at  tant*  forbade  taj  one  keeping  a  uvue 
beutj^near  to  a  public  rood,  f  ut  iw/n  uir  fit,*  and  sncb  beast  oa 
damage  to  tbe  paiien  bv,  and  forfeited  the  beut  bv  way  of 
indemnity,  if  any,  even  the  most  remote,  b^me  could  be  laid 
to  his  charge ;  and  later  .£di]itian  edict  asiigned  dam^s  in 
double  the  value  of  the  damage  done*  against  the  penon  so  eficnii* 
ing  { thus,  when  the-damage  is  done  to  an  object  capable  of  fsdnia- 
don,  die  ^dilitian  «dict  ran,^—- ^im  vtdgo  ittr  fitt^  ita  haiuisu 
velit,  ut  tuiqaam  necere  damniimvi  aarr  pessit.  St  aJvrrsm  ta  /at'  Edkna 
turn  trit  ft  Inm*  librr  t»  ta  rt  perierity  toluUs  diutntit,  il  mtttum  MMAam. 
homni  Uhtn  tttt  Stttur^  guanti  homiK  tequmn  juditi  videbttur 
euijamiturj  tmterantm  rtnim^  quanti  demnimi  dalwm  factwmit  ih 
diipU.  Here  the  penalty,  for  a  free  man  tlaln  by  such  means,  was 
assessed  at  a  penid  sum  of  200  ttllii-,  which,  in  Juttinian'i  age, 
must  have  equalled  about^  113/.  6f.  8^.,  biting  the  seUAtt  at 
III,  f/,  its  probable  lowest  value,  s^  laoil  in  round  numbert) 
damage  to  a  free  man  was  to  be  assessed  by  the  judge  according  to 
die  iacL  The  fixing  a  ium  was,  doubtless,  the  origin  of  stated 
fines,  for  persons  of  difierent  grades,  in  the  old  Saxon  and  Gennan 
laws  tenned  murdtrum.  In  England,  at  present,  assessment  ia 
resorted  to  equally  in  cases  oF  damage  or  of  death. 


$  S20I, 

By  the  Law  of  the  Twelve  Tables,  it  was  a  cajnal  ofituse  for  / 
a  person  having  attained  his  majority,  to  drive  cattle  at  niffht  on  to  « 
the  land  of  another,^  and  a  fine  was  imposed  upon  him  wno  drova 
his  cattle  by  day  upon  a  public  pasture  •?  but  if  the  pasture  were 
private,  the  Aquilian  law  supplied  a  remedy.* 

The  ttctU  dt  pauptrit  will  only  lie  dirutf  when  the  damage  has 
been  done  by  a  four-footed  beast,  for  if  done  by  any  biped,  such 
as  fowls,  pigeons,  or  the  like,  the  action  Uei  tUUiter  omy.'" 

The  attit  dt  pauperU  directa  also  premises  that  the  beast  baa 
done  dam^  of  a  description  not  usual  with  that  genus  oi  beast 
when  quiet  and  free  from  vice ;  as  a  horse  by  kickmg,  a  dog  by 

'P.S,«,Si,%».  •  Wn.  tt  M.  il,  J. 

*  p.  9,  I,  I,  ft  4.  g  I.  4,  J,  pr. ;  Fc*ii-  *  C  },  (o,  «. 

Luni,  bjT  lome  Mppeied  to  be  ■  tribDoc,  anl  *  C-  3,  }(,  uk. 

the  law  a  plcbudtan  in  Heia.  A.  K.  4(  91  **  Tien  u  ■  nSdwt!]'  ibMu^  note  In 

a,  more  prebablT  in  sdile.'-nc  Hitpftier^Ocimiiicntxcf,^  070,  n.  j,alal- 

*P.  II,  I,  IS,  &40,  §  I  g  U.  41,  4s  ;  lowii — Bolleiu  wun  Krfrelj  wounded  bj 

lo.  Leonh.  Wuilgeni  din.  it  animilibm  a  turkcjr^ock  In  the  prtTate  pani  when  ■ 

jtrxibdi,  qoa  mlgo  ita  fit,  noa  hibend'u }  child,  at  to  ht\  the  eflecli  of  it  all  hia  Bft  : 

Oclricb,  Thea.   diM.  Bdg.  mL    i,  t.  i ;  bence  HclvetiDi  ttf*  that  iik  dnlike  » 
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*  Pi^.  R.  S.  I,  ij,  ^  I,  ].  and  hii  hatred  to  the  Jnuiti  anae  from 
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bidng,  fui  <nc  by  tosaii^  j  tor  if  the  beaat  cocninit  damage  in  ike 
ordiiuiy  course,  such  as  grazing  off  itaadiag  grass,  or  beani^[ 
dcmm  the  fences,  the  damage  muM  be  met  hf  another  remedy. 
The  tfrti'a  Jt  ptatUy  which  lies  for  a  beast  feeding  in  a  field  or  bam 
bdonging  to  a  stnuigcr,  or  by  the  actit  in  factum^  when  the  beast 
feeds  off  on  the  ground  or.  in  the  bam  of  his  owner  that  which 
belongs  to  a  stranger. 

If  3ie  damage  be  not  done  by  grazing  or  feedii^  off,  as  wfafn 
d>e  doe  of  one  kills  the  rabbits  of  the  odier,  the  attia  utUis  4U 
pattern  will  well  tie. 

Where  the  damage  it  done  by  a  w3d  beast,  the  owner  is  not 
liable  to  make  it  gcwd^  i '  genitalii  ttt  firitas  attit  ctss^ty^  because 
its  nature  is  Imowo,  and  it  is  the  duty  of  every  man  to  use  due 
csre  in  keeping  out  of  its  way,  otherwise  he  must  abide  by  the 
conseifuence ;  but  he  has  his  remedy  by  an  action  oi  injury. 

Some  jurists  maintain  that  the  Roman  Law  acknowledged  the 
pigneratM  or  inclusit  animalis^  or  right  of  the  owner  of  the  land  to 
impound  cattle  straymg  or  trespassing  on  his  property,  and  Ik^ 
them  in  ple<^  until  die  owner  aaSs  good  the  damage  j  while 
others  deny  iL  The  presumption  is  rather  in  fan/at  of  the 
affirmative,  for  the  reasons  mentioned  in  the  introduction  to  this 
subject,  viz.,  that  the  noxaJ  action  was  in  lact  an  hypothecarian 
action. 

The  law  of  Germany'  exactly  coincides  with  the  English  law  of 
impoundment,  save  that  there  is  not  everywhere  a  public  pound, 
and  then  the  distrainer  may  drive  the  caule  home.  The  feet  of 
this  public  pound  is  in  iaVor  of  the  Roman  origin  of  the  right  of 
impoundment,  because  it  implies  that  the  distrainor  may  not  use 
the  pledge,  which  is  conformable  to  the  Roman  law  ;  and  this  is 
supported  by  the  maxim  of  Gaius,*  above  quoted,  Miitt  luxa 
uguihiry  that  the  damage  attaches  on  the  object  causing  it.  The 
ftgnarii  captio  is,  moreover,  obviously  the  best  means  of  bringing 
the  matter  to  issue,  and  obtaining  justice ;  and  is,  moreover,  a 
species  of  self-help  intirely  conformable  to  the  spirit  of  the  Roman 
law.' 

*  1. 1,  9,  pc.  ■  Stnbc  Kcbtl.  Bed.   >,  toI.  6 )    Bed. 

*S  19s  i>    h.  Of.     Felcminn    de  in.  Mbtlec    id  Leym,  torn.  6;    Fuda  I, 

chnone  nusuliiim,  cip.   i )  Coccdi  jar.  p.    137,    iq.  (     Rnndc     Giuddditte     da 

CODtnr.    dt.  d  ^ludnipe^  qu.   sj    Carl,  denochea  PnTaticdia,  %  %»a;    Duu  io 

Fird.   HommeL  din.    de  pignonoons   et  Haodb.  on  the  nme  tubjccC,  111.  a. 

GBttodu  MDJiiulJiuii  pAapciicin  facienduiDp  *  P.  4,  ^  73. 

cap.  1,  p.  7,  •!.      tW  Tould  diSer  tbn  *  P-  9t  >)  ]9>  ^  >  i  I-^Mi  Med.  ^.  J, 

the  ibnctiDj  Dp  of  uCtle  lor  ■  dme  dll  the  n.  I. 
Owner  divoTered   them  |   VoeL   com-  ad 
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Atere  P<i«umiu  —  CogniCora  —  ProcnnMm — Defi-narei— Adnod— Sitk- 

)— De  Juiticio  SUti — De  Lite  >d  Exidum  (uque  conCinuiDdi — Cauda  Judicitum 
De    Lids   ConRndoDC— dado    KdejoMoria — Fignonuida— Janlnia— Nuda 

(Paralleli  chnmihont.)  ' 

§   2202. 

In  the  age  of  the  lerii  aetiones,  one  Roman  citizen,  as  a  rule,  Cogoitora, 
could  not,  in  a  court  ofjustice,  act  for  another,  except  pnftpuU^  their  iatroduc- 
or  lihtrtatis  cavse.^    The  introduction  of  the  formular  process  "°°* 
rendered   this   possihlc,  br  the  plaintiff  appearing  personally  in 
court,  and  designating  to  the  defendent  a  certain  individual  as  his 
attorney.*     Gaius  says, — jigere  passi  qufmlibet  out  sua  ntmitu  out 
alitng.    Alitno  veluti  cagnitorio,  procuratario,  tutarie,  curataria.    The 
words  used  in  designating  a  cognitor  \>y  the  plaintiff  were, — ^ued 
ego  a  ttf  e.  g.Jundum  ptio  in  earn  rem  Lucium  Titium  tibi  ctgniiertm 
da;  or  the  plaintiff  may  say, — ^uad  iga  tuum  agtre  valoy  in  turn 
rem  cogniiorim  do.      It  was  immaterial  whether  the  agttiter  were 
present  or  not,  so  that  he  accepted  the  office. 

The  cogniioTy  on  the  cause  having  preceded  as  far  as  the  litit  CosopdeD  of 
cmtettatia,^  proclaimed  himself  as  plaintiff  in  another's  cause  j  the  tl""  fon""!*  , 
intentie  ran  in  the  name  of  the  real  plaintiff,  and  the  condtmnatio*  in  J^rlnter™^" 
that  of  the  agniter.     Thus,  if  Lucius  Titius  be  cognitar  for  Put>-  for  the  plaiodC 
lius  Mxvius,  the  formula  ran,* — Si  partly  Numerium  Negidium 
Publio  Mxvio  sutertium  X  Milia  dare  optrtere^  judex  Numerium 
Negidium  Lucio  Tido  sestertium  X  Milia  eandemna  i  si  nan  paret 
absatve.    Thus,  the  judgment  operated  directly  fiir  and  against  the 
dominus  litis,  inasmuch  as  the  cagnitar  was  only  his  representa- 
tive. 

'  Bethmuin-Hollweg  Uber  Repnetenu-     O^nr  Akihi.  b   DMa.   4,   f,   104, 
tion  lea  Proccae  Venaelie,  p.   I]K<149|      Orell. 
Giiiu4,  ^gij  1.4,  10,  pr.  'Gc  pn  Rue.  Com.  il. 

*  Oaiui  4,  4  S}  •  C.  Th.  1,  II,  7,  In-         *  Gaiue  4,  ^  K. 
tdp-j  V*l.  Ffif.  ^  jtS,  3191  FMtu  T.         *Guu4,§  97,  9I  j  Fn^  ViL'(  J17] 
PutLK-S.  i,iti4t  CTh.Si»,7. 
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$   2203. 

idmUoitof    '      At  a  later  period  other  species  of  representation  were  admitted^ 

'|'"y°^°f    as  tutors,  and  curators,  and  procurators,  without  formsil  appoint- 

eiLiucua  ment,'  or  communication  with  the  adversary  j  nay,  even  a  Tolun- 

tixjntgBtierum  gestor^  provided  he  were  so  in  good  laith. 

The  procurator  was  not  required  to  set  out  his  mandate  Uke  the 
cagniior,  in  the  commencement  of  the  suit ;  but  proved  it  subsc- 
HScRnceia      quently  to  the  judge.     This  was  not,  however,  admitted  as  a 
•^'="~-         ruk,*  but  allowed  under  particular  circumstances  ;*  and  in  such 
case,  the  treatment  of  the  fermula  was  the  same  as  in  the  other 
case ;  ^  inasmuch,  however,  as  the  formal  certainty  of  the  appcunt- 
ment  did  not  proccde  from    the    mouth  of    the  principal,    the 
'nMainton        prxurator^  Strictly  speaking,  sued  at  his  own  risque,  and  became, 
Ik  domtni        \y  (j,g  Hfj^  contestation  himself  the  Jominus  litis^  which  was  not  the 
case  with  the  c^nitur^  who  continued,  even  after  the  Utit  canta- 
tatio,  the  lieutenant  of  the  thminus  litis^ — rfiat  is  to  say,  whatever 
he  might  do  was  taken  to  be  done  fay  the  principal.'    The  pr9- 
curator  being  thus  the  demttuis  Uttt^  Ox  judicatum  operated  aA  an 
actio  and  exceptie^  for  and  against  him  only,  and  not  for  and  against 
the  Jtimnut.* 
lodifiaiioi]  of       The  fonnality  of  this  piocedure  was,  however,  gradually  modi- 
M  pniccdnn.     £^^  ^^  g„t  ^t^n  being  the  admission  of  tutors  and  curators  to 
bring  suit  on  their  pu{Mlls'  or  wards*  bdialp^  and  the  extension  of 
the  operation  of  the  jvMeatam  in  fiivour  of  and  against  the  pupiQ 
or  ward.*^  The  next,  the  equalizing  of  a  procurator,  who  had  been 
appointed  by  the  Jemima  litii,  by  an  instrument  made  by  way  of 
declaration  formally  protocoUed  with  the  cottar  ;**  and  the  UK, 
the  aihnission  of  tne  prindple,  dtat  every  procurator,^  even  the 
Mtgttienm  gttter^  Of  voluntary  att<»iicy,  provided  he  had  received 
■ttbsequeot  confinnztion,  or  ratihabition*  was  as  the  J»miiuu,  with 
power  to  bring  the  matter  legally  id  judicium,  and  to  vest  the 
actU  ax  iudicatt  in  the  dominus  himself,  and  not  in  the  representa- 
tive.    Hence,  the  custom  of  appointing  ttgiatem  utterly  dis- 
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'  Gaiu  4,  (  97. 

*V>lHT  On.  J.  K.  ft.474«{om(n 
Bethminn-Hollweg,  p.  1691  ZilmBtni 
OiU  Procoi,  ^  ijS,  i$9)  Pachnliut 
*,  JT)  who  think  tlie  cogmtot  «<• 
AnhMi  litii  bf  Ikb  canwatu.  Wilitr 
MBOMfc*  thMtofM  dwt  tt[imiUiAti  of 


KNUM  coDCcptioin.  Bcchmaii>-HiiU««b 
too,  nj*  that  the  ugnitor  wu  iaauiat 
Btii  in  1  Ita  tegne  A*a  the  pnicanlDr, 
becUK  ha  rqwaentEj  the  dcniaia  i>  ■ 
more  cMDplete  mimna'. 
•Frif.  VU.4317,  33.. 
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appearedJ  and  led  to  changes  in  many  of  the  passwes  admitted 
into  the  Pandects.  This  had,  further,  the  effect  of  destroying,  in 
a  great  measure,  the  distinction  between  the  ^rwurofprappomted 
in  his  presence,  and  him  appointed  in  his  absence.* 


§   220+. 

If  a  cognitor  brought  suit,  the  vety  nature  of  his  appointment  Cntia 
rendered  a  enutia  ralihahiiimii  or  dt  rata  dtmint  necessary  j  but  a  "^^J" 
representative  of  any  other  description    must  g^ve  tathdatu,  or  ^onitw 
bail,  because,  strictly  speaking,  the  dominus  litis  might  have  him-  ~ 
self  brought  the  acuon.* 

Curators,  in  consequence  of  the  change  introduced,  and  which 
has  been  above  alluded  to,  were  not  compelled  to  do  this.  The 
procurator  personally  appointed  by  protocol!  was  likewise  ex- 
empted.* Hence,  in  latter  times,  the  procurator  only  who  was 
absent,  and  the  ntgotiorum  gtstor  suing  without  mandate,  was 
required  to  give  security  for  the  ratibabtM^  or  ratification  of  the 
Jsminui  liiisj^  otherwise  it  was  implied. 

§  2205. 

Cognitsres  having  been  admitted  to  represent  plaintiffi,  it  was  ( 
considered  feir  to  admit  them,  also,  in  fevor  of  deiendents  j*  and,  ^^'°  *"* 
subsequently,  the  other  species  of  representatives  were  admitted,  ""** 

even   to  the  extent  of  a  voluntary  dtftnsor  ;^  the  form  being—  CanupSon  of 
^atiiia  tu  a  mtfundum  pftit  m  tarn  rem,  Publium  Mavium  togni~  ^  fcnnuU 
tertm  da,  or  ^uando  tu  mtaim  agtrt  vti  in  tarn  rem  eegniterfm  da  ;*  Kr!nter™od" 
and  the  eandtmnatia  being  varied  to  meet  the  change."  fti  the  dcftn- 

An  action  accrued  to  the  dominus  litis  upon  the  judicatiim,  here  <i°>'' 
also,  originally  only  on  a  process  by  a  cagnitor^^"  which  was  at  a 
later  period  extended  to  a  preeuratar,"  and  to  the  tutar  or  cura-  Enauion  to 
tw."     The  jttdicatum  operated  ipsa  jure  an  exceptia  in  fevor  of  ''"P"       " 
the  dtminus,  though   defended    by   an   unauthorized  defensor,'* 
because  the  matter  was  brought  into  court  with  him,  but  it  ^ve 
no  action  against  the  daminui.^* 
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llie  (Usdnction  between  the  Aminus  Utit.and  the  pracvratar 
was,  that  the  former  carried  on  the  suit  as  his  own,  and  the 
procurator  in  behalf  of  another.  The  legal  e^t  of  this>  dot 
the  praairaior,  who  had  bjr  joinder  of  issue,  called  litii  tonttitatit, 
adopted  the  suit  as  it  were,  could  appoint  a  depu^  if  be  chose, 
and  could  continue  the  suit  after  the  death  of  the  principal.  Tbe 
mandateof  the  principal  could  not,  therefore,  be  recalled,  except 
for  weighty  reasons  on  cause  shei^ ',  nor,  on  the  other   hand, 


be  resigned  br  the  precuratar.  The  s^tence,  too,  was  directed  iq 
his  name ;  the  aetia  jtuScatt  was  competent  to,  and  lay  against 
him,  subject  to  the  epet  txctptimis  of  the  dependent,  wherry  he 
screened  himself  against  the  consequences  of  the  ttrtctum  jui. 

None  but  the  £minus  can  appoint  a  substitute  ;  he  must  hare 
the  free  disposition  of  his  property,  and  free  administration  of  the 
subject-matter  of  the  suit ;  for  which  reason  madmen,  idiots,  chil- 
dren, deaf  and  dumb  persons,  ^ho  were  not  in  a  position  to  make 
their  thou^ts  intelligible,  were  incapacitated  frqm  appcHnting  a 
procurator, 

§  1207. 
The  advocate  diftcs  widely  Irom  the  procurator  in  his  fuac- 
tions.  The  advocate  was  he  who  pro  alh  pMtulahat,  that  is  to 
say,  he  who  made  a  speech  for  the  party  suing  in  court,  and  in 
&ct  conducted  the  cause.  Any  one  could  act  as  procurator  who 
was  not  under  some  physical,  dvil,  or  moral  disabdtty  in  that 
behalf;  he  was  simply  a  person  appointed  in  the  place  of  another 
as  his  agent,  and  on  this  account  was  vsuaUy  fiimished  with  a 
mandate,  or  if  not,  his  acts  at  least  required  confirmation.  The 
advocate,  on  the  other  hand,  inlighCened  the  cHent  as  to  his  suk 
with  his  counsel,  knowledge,  and  advice — appeared  wkb,  sup- 
ported him  in  court,  drew  up  hb  pleadings,  and  either  conducted 
his  cause  orally,  or  instructed  him  as  to  the  manner  in  which  be 
should  himself  conduct  it.  Although  any  person  may  a«  as  a 
procurator  he  cannot  act  as  an  advocate,  who  must  be  qualified 
in  that  behalf;  nevertheless,  a  procurator  may  deliver  a  le^ 
document,  attend  the  taking  of  an  oath,  or  hear  the  publicatioa 
of  a  sentence. 

§  2208. 

The  edict  designated  certain   persons  who  were  not  allowed 

to  appcMnt  a  cagniter,  and  others  who  were  incapacitated  fi-om 

bring  so  app<Nnted,  a  provision  which  is  extended  to  procuratois ;' 

'  Gaiiu  4,  ^  114  j  Fnj.  Vat.  ^  1*1-}. 
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for  instance,  in&TnCui  persons  Were  forbidden  from  exercistng  the 
function  or  frdiK  appointing  others  to  represent  them,'  until  Jus- 
tinian abolished  this  disabiuty ;'  it  even  went  so  ht.  as  to  forbid 
persons  of  high  rank  t6'  appetf  personally  in  court,  as  being  un- 
MiHablc  tit  thdi*  ionimifl.' 


$  2209. 

It  fias  been  already  seen  that  a  class  of  juridical  advocates  juHdkii  iAtd- 
existed  in  the  repubhcan  period,*  whose  occupation  it  was   to  *"*'.?^''" 
advise  their  clients  on  matters  of  law,  and  to  advocate  their  iiw  K^cKt."* 
terests  orally,  and  condtA:t  their  l^al  business  in  courts  of  justice, 
either  from   motives  of  finendshjp  by  reason   of  their  duty  aa 
patroAS)  or  to  whom  api^cation  was  made  on  account  of  their 
renown  as  jurists  and  orators.' 

This  occupation  w^  purely  honorad^ ;  but  on  account  of  the  Ui  Ciada  m 
ocactioas  of  patroAs  a»j  othns,  who  thus  undertook  the  causes  of  "*"^  ^' 
others,  the  Ux  Cincia^  was  passed  in  A.O.C.  550,  B.C.  lOJ,  for-  j^^"^^,;^ 
bidding  any  remuneration  of  whatsoever  nature  or  kind  to  be  given  caca. 
for  services  of  this  description.^    This  law  appears,  however,  to 
have  been  evaded  or  disregartkd ;   for,  with  the  decline  of  the 
ancient  feeling,  the  business  of  an  advocate  appears  to  haVe  been 
converted  into  a  lucrative  employment,  so  much  so,  tftat  afttfr 
many  futile  attempts  to  maintain  the  old  law,  it  was  found  n£ccs- 
-^ry  to  r^iUate  that  which  could  not  be  suppressed  ;  thus,-  under 
Claudius,  the  princii^  of  the  honorarium  was  admitted,  and  its  The  hono- 
amount  restricted  to  a  sum  of  10,000  sesterces  for  a  causft."  ran""!*!"''"' 
Under  Nero  new  regulations  appeared,^  but  die  same  amount  was 
retained,  which   was  at  a  later  period  translated   into  its  then 
eqaivalent  value  of  100  aurtif*"  a  sum  equivalnit  to  about  55 
guineas  v  yet  some  stiU  condniied  to  conduct  the  causes  of  others 
gratuitously.'* 

At  this  period  of  the  decline  of  forensic  eloquence,  the  athuati^  Decline  of 
cami£cif  also  called  patrani,  appeared,"  and  renowned  jurists  fcrennc  el»- 
ceased  to  occupy  themselves  with  the  conduct  of  causes,  con-  f^^' 
fining  themselves  to- consultations  and  opinions. 

The  posiulatisy  however,  was  not'  restricted  to  any  particular 
classj  but  could  be  perfbnned  by  any  one  except  women  and 


*Vf.'^-, 


,  *,  %  i;  Fng.  Vtt. 
11;  l^cophil.  4,  I}, 


»  C. »,  13, 13-i  Niv.  71.  S,  4J. 

'Cic.  pro  Mur.  11;   Id-   Top.    17}  '*Plu.5,  11}  P.  50,  13,1,^  >o-t3  i 

?«!-(«♦. '^0M%J»9.%  49S.§»«>9.  %"S*hh.o^ 

h.  ^.                    ,  "  Pluw  5)  I4i  Lamprid.  Alci.  Se*er- 

'(Akod.)  in  diiin.  4,  p.   104;  Orell.  44. 

Cic  pro  Q^nt.  S,  (to  Cluenb  40,  i*.  wit.  "  Tie.  it  ciiu.  con-,  eloq.  >  j  P.  j,  i, 

3,  Ij.  i,S4j*498-SOo,h.op. 
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in£unou8  persons,*  who  were  excluded  from  it  by  the  edict,  aai 
those  who  had  been  deprived  of  the  privilege  by  the  authorities 
as  a  punishment.' 
AdTocaiu  b«-  At  a  later  epoch  the  profesElon  of  advocates  acquired  a  more 
°^^*l^*  artificial  arid  definite  form;  a  limited  number  were  admitted  in 
every  court,'  whose  origin,  period  of  study,  and  the  extent  of 
whose  knowledge  had  been  duly  inquired  into  and  approved  ;* 
supernumeraries  were  obliged  to  wait  till  a  vacancy'  presented 
itself.  Those  so  matriculaced  formed  a  collegiate  body,  widi 
corporate  rights*  and  divers  personal  privileges;'  on  the  other 
hand,  they  were  subject  to  a  particular  discipline  in  respect  of  the 
performance  of  their  duties.^ 
ItmltdTontci.  The  fiscal  advocates,  introduced  by  Hadrian,  were  associated 
with  this  corporate  body,  and  enjoyed  a  regular  salary  i>  this  office 
was  the  privilege  of  the  two  seniors  of  this  collegiate  body  in  the 
court  of  the  oriental  pnefect,  but  who,  after  having  served  tbe 
office  a  year,  were  advanced  to  higher  dignities.'"  In  other  courts 
there  was  but  one  fiscal  attorney,  who  retired,  in  like  manner, 
every  second  year." 

§   2210. 
But  few  the  In  all  cases  in  which  the  defense  was  made  by  attorney,  bail  for 

ftlfif^f"'  '^  the  fulfillment  of  the  juScalum  was  necessary ;  in  the  case  of  a 
KquiccnTail  cogmttTy  through  him  by  the  domnus  himself,  but  otherwise,  by 
cut)  where  ■     his  representative.'* 

cogutM  inter-         !„  thg  latest  law,  according  to  which  this  is  the  only  case  io 

^  D^iiwm    which  this  bail  is  still  required  at  all,"  there  is  some  variety  of 

nqulred  by  the    practice  according  to  the  circumstances.      If  the  daminus  Utii 

hwi*".  appointed  a  procurator,  being  personally   present,  he  gave  the 

required  cautia  in  person ;  but  if  he  appeared  as  the  defensor  of  an 

absentee,  he  had  to  g^ve  it.'*   In  certain  cases,  however,  the  agent 

had  to  ^ive  security  for  the  ratification  of  his  prindpal,"'  term^  dt 

ratibabttimt  or  de  rata  haberi. 

'P.  J,   1,  1,  pc.  4  I,  ^  S,  8,  7,8,  M(  a  J,  I,  ij^^9(  C  »,  6,  s,Ti 

II.  a  Th.  »,  IO,  4- 

*P.  4t,  19,  9,  pr.  ^  i-S(  P.  3,  i,  6,  'SputunHid.  lo;  AntDDiii.  Get>  s; 

in  "->■  P..8,4,3iCa,9.l.4l7. 

•CTh.  »,  10,  liCi,7,f,ii,  ij,  '•C.»,7,g,io,Cl,8,4,4l. 

pr. ;  C.  >,  S,  3,  5,  pi.  7 ;  U.  7  ;  the  pni-  "  C.   1,  7>   ">   '3>  i(  I  C  1,  8,  I, 

rinou  of  C.  Th.  i,  to,  i,  were  onlf  tern-  3,  5. 

poni^.  "  Gaiiu  4,  ^  loi ;  Fn(.  Vit.  \  3 17. 

'C»,7,  11,4  li  Id.  17,  pr.i  C.  »,  "I.  *.  II.  %  I,  li  Cic  aui.t.7, 1; 

1,1,54.!  U.  S.*+-  C«iui4,4iS.  gg-9i,96-ii». 

•^C..,7,ii,Wi  "■«)(  NoT.Theod.  "1.  +,   11,  4  4,  Si   P-  4*.  7.   "<>■ 

tit  10  i  dc  pottuL  c.  I.  Hera,  in  the  ftrmei  [uit  of  the  paage, 

*C.  t,  48.  I.  pnxanlot  hu  been  iatefpolated  kt  cag- 

*  C  a,  7,  3,  6 ;  Not.  Theod.  tit.  in,  nitor. 

deMMul.e.i.  "P-3»3i39»4S.  *>7i  I^J- 40.  *  »( 

'C.,8,  7,*«,3iM.9(C.  8,  j6,  P.46,<,6. 
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§    22It. 

Bj  the  common  law  the  defendent  was  required  to  give  bail,  Caudo  it 
caution,  or  securitjr,  called  tie  jud'uit  sistl,  for  appearing  in  court  >^V°  ^ 
whenever  cited  ;  and  de  lite  ad  txitium  uiqui  cmtinuanda  for  con-  %^^     """ 
ducting  the  suit  to  its  termination. 

In  real  actions  he  must  give  secanty  judicatum  solvi,  that  he  judlcatam nlri. 
will  surrender  the  subject  matter  of  the  suit  as  soon  as  he  may  be 
condemned  to  do  so. 

The  plaintiiF,  on  the  other  hand,  was  required  to  give  securitr  Ciutio  for  the 
that  he  would  join  issue — that  is  to  say,  would  proccde  to  the  litis  ^'  "ntMia 
anteslatie  within  two  months,  from  the  date  of  the  delivery  of  the    ''^ 
plaintifPs  libellxs  or  declaration. 

That  he  would  not  abandon  the  suit,  and  would,  if  he  lost,  pay 
one-tenth  of  the  objeetum  litis  as  indemnity  for  costs. 

Generally  speaking,  this  giving  security  was  termed  lattsdatiai  Geaeniij  in- 
the  word  eavere,  whence  eauiio,  signified  to  make  the  adversary  i'"^^''*^^ 
secure.  j^. 

On  being  cited  to  appear  in  court,  the  party  might  liberate 
himself  by  offering  security,  even  by  the  law  of  tne  Twelve 
Tables,'  the  surety  must  be  sufficient,  according  to  the  quality 
of  the  party  cited,  rich  for  rich,  or  at  least  solvent,  and  poor  for 
poor,  so  that  the  same  satisfaction  may  be  obtainable  from  them,  in 
default  of  the  principal,  as  might  have  been  had  from  him ; '  there 
were,  however,  certain  persons,  for  whom  any  bail  offered  must 
be  accepted,  these  were  parents  and  patrons,  who  were  in  con- 
sequence excepted  from  the  operation  of  the  edict  ;^  whoso 
refused  to  accept  sufficient  sureties,  exposed  himself  to  an  aefia 
injuriarumi*  but  whoso  declined  bail  for  a  so-called  necessary  PcmI^iot 
person,  and  did  not  immediately  release  him,  subjected  himself  to  ^*'*  •"' 
a  fine  of  fifty  aurei,  about  30/.  In  all  cases,  the  satisdatio,  or  peJ^""^ 
giving  of  bail,  was  originally  performed  by  adducing  fide  jiusoreSj 
who  promised  to  answer  for  their  principal  j  but  in  later  times, 
other  modes  of  giving  security  were  admitted  i  and  while  these 
have  been  generally  adopted  by  continental  nations,  England  has  Boglind  hu 

Ersevered  in  insisting  upon  the  fidejussory  caution,  preferred  pf^^^  jhe 
'  the  English  law  to  an  absolute  deposit  of  money,  which  is  ^^^  ^^ 
erefbre  not  admissable,  because  it  docs  not  furnish  the  moral 
guarantee  which  is  oflered  by  a  responsible  bondsman,  although 
such  cannot  be  made  available  until  the  bail  has  been  declared 
forfeit  and  estreated,  and  the  amount  levied  upon  such  person  by 
due  process  of  law,^  but  this  docs  not  apply  to  special  bail. 

'  S  *<»7)  b.  op.  i  A.  G«U.  N.  A.  16,  '  p.  I,  6, 1  ft  j. 

loi  p.  1,  4,  11,^  I.  •TbudoaDoopplftDpifmeat  of  the 

■P.*,  5,  t.  nun  Indoned  OD  [he  writ,aiid  to/.  far<«M 

*P.  *,  6,  t  fti.  inictioiuaf  debt,4,3  C».  3,46)  7  ud  t 

*P.a,  S,  5,  f  I.  Geo.4,71,  ^a,  3}  iandaVkt.110,^4. 
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Bail  to  the  action  is  never  required  in  En^and  in  civil  cases,> 
except  where  the  defendent  ii  a  foreigner  domiciled  abroad,  (m-, 
being  a  subject  of  the  Queen,  domiciled  in  the  country,  it  be 
sufficiently  shewn  that  It  is  his  intention  to  quit  the  countiy  in 
Order  to  avoid  die  procas  of  the  court  -,  a  plaintiff  cannot  now  be 
called  upon  to  g^ve  even  nominal  bail  to  prosecute  his  suit,  since 
if  he  neglect  to  do  so,  the  defendent  has  his  remedy  b^  entering 
a  nolle  prosequi,  and  obtaining  his  judgrheilt  for  costs  gainst  the 
plaintiff;  he  has  also  a  right  of  action  for  any  damage  or  inccMi- 
Tenience  to  which  he  may  vexatiousljr  have  b^n  put 

In  criminal  actions,  the  magistrate  investigating  the  dst  takes 
such  recognizance  in  the  own  person  of  the  diifimdent,  or  such 
bail,  as  he  mav  think  necessary  according  to  law,  usii^  the  dis- 
credon  allowea  him  in  the  particular  case. 

(  1212. 

Jurists  have  divided  satitdntit  into  fidijusserta,  pigneratitUf 
jwatariey  and  nudt  pramssoriay  according  to  the  mode  in  wfaich 
the  eatUio  is  given. 

The  Pnctor  recognized  fidejussor]?  caution  only,  which  was 
properly  termed  saltiJath,'  by  the  production  of  good  and  sufr- 
cient  bondsmen.* 

Pignoratitian  caution  came  into  operation  where  the  satisdation 
was  not  prartoriauy  where  a  certain  thing  was  the  object  of  the 
suit,  or  in  cases  where  the  adversary  agreed  to  accept  such 
caution. 

These  two  former  are  sometimes  caDed  cautious  iSnea.* 

The  juratory'  and  simple  promissory  caution  depended  steely 
upon  exceptional  cases^andwasa  species  of  privilege. 

%  2213, 
lit  respect  ^  bail,  these  only  were  qualified  tO'  be  fid^unores 
'  iriio  were  capable  of  obligating  tbemsdves ;  tius  neither  women, 
bf  the  Sctm.  yplieianiim,  nor  mmers,  because  they  had  nM  die  finee 
administration  of  dieir  property,,  nor  slaves,  because  they  were  not 
per»(MiBy  and  had  no  ^^per^;  neither  those  enjoying  ferenfio 
privileges,"  save,,  indeed^  ^ey  shoidd  have  renounced  ±em.' 

Either  the  persons  offered  must  be  sufficiently  solvent,  baipittis, 
in  the  cstimadMi  of  arbiters;*  but  where  many  were-  ccHijoined, 
any  whosoever  might  be  received.^  If  the  iidejussors  ceased  to  be 
solvent,  or  lost  the  power  oi<  obligating:  diemselvcs,  ot&eis  might 
be  demanded  in  tfaeir  place,  tlie  question'  hifing  beeo'  duly  ei^ 

■  CtncBo  T.  Htunn,  6  Tuut.  lo.  *  P-  *.  *,  t,  ^  i,  %. 

'P.  50,  is,  6i{  P.  13,  J,  »i>i»i      'w;7j  r.*,s;  it 

P.'46,3,49.  'P.  *,  S,  t  9  ft  lo;  Ci^.  op.  pM. 

■P.  4fi,  5,7.  lom.  *,  p-oit  i  SchahiDt  t,V.t- 

*P.  17,  i,S9,  Wti  P.  4»f  r.  ♦.  5 1         'Id.*,**- 
•  0. 6j  3«,  1-. 
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atnined  ;■  but  once  given,  they  were  held  bound  for  all  purposes.* 
The  obligation  of  the  fidejussors  ceased,  if  the  stipulator  appeared 
to  have  no  right  ofaction,*  or  if  he  who  had  become  bail  had  died 
before  the  cause  went  to  judgment.* 

The  juratory  caution  was  the  privilege  of  those  whose  dignity 
inspired  confidence,'  and  of  the  possessors  of  immoveables. 

It  suffices  that  the  party  be  said  to  be  the  possessor  of  an 
immoveable,"  so  long  as  some  portion  of  them  be  within  the  juris- 
diction i'  moreover,  the  satisdadon  vrill  be  sufficient,  provided  the 
bail  be  possessed  of  sufficient  interest ;  he  must  have  the  dominium 
utilt,  revccaiile,  or  naturalt,  or  such  interest  as  the  emptyteuta 
has  in  the  emptyteuticarian  property,  or  either  the  husband  or 
wife  in  a  dotal  faiui ; "  and  that  notwithstanding  the  suit  concerns 
those  properties  ;B  an  usufructuary  interest,  however,  estate  in 
expectancy,  or  right  of  personal  action,  will  be  of  no  avail. >"  The 
others  who  are  uitituled  to  the  privilege  of  giving  their  mere 
promise,  are,  for  Instance^  the  fiscus,  whictt  i$  alwjiya  pr^^umed 
to  be  hcupUs^^  and  derjcf  ui  hply  oiders." 


4  MI*- 
There  are  some  specialities  resecting  the  cautions  in  noxal  speciiUda 
actions,  which  do  not  apply  tp  orduiaiy  civil  suits ;  thus,  if  any  "■f^'jl ''" 
one  promised,  judicium  listt,  to  abi<Je  the  issue  in  such  action,  the  ^J^^oion*. 
pnetor's  edict  declared  in  tadan  causa  turn  ixbibt^e  in   qu^  tunc 
asty  dcutc  judicium  ae(lpiatur^"  which  was,  in  fact,  tecuri^  that 
the  naxa  should  not   suffer  deterioration,  whereby  the  pkintifl' 
Qiight  be  damnified;**   hence  he  undertook  that  he  would  not 
ev^e  Hie  suit  by  alienaring  thq  slave,  and  then  exhibiting  him, 
because  he  might  transfer  him  to  a  more  powerful  adversaiy )  nor- 
manumit  him,  because  the  individual,  as  a  freeman,  would  be,  in 
criminal  cases,  subject  to  a  milder  punishment  than  that  to  which 
he  would  be  exposed  as  a  slave.''  The  obligation  of  the  fidejussor 
ceases  upon  issue  joined,  iitis  cmttstalio^  because  the  ^ect  of  this 
is  to  give  the  plaintiff  another  sort  of  security,  and  bo  extend  the 
suit  to  heirs.     He  is  not  commlttbd  by  any  stipulation  before  pro- 
ducing the  davc,  he  having  been  given  as  a  nexa,  or  an  accident 
having  intetvfned."^ 

>I<LS,i])  Id.  ia,\\.  *td.t  (• 

•  Id.  1, 4  I.  "  Id.  1, 4  rf ;  ^  j6, 3.  s.  S  "■ 

•  Id.  4  ft  s.  '•  C  1,  J,  .J,  ^  I ,  Id.  jj,  f,  J. 
'  C.  II,  I,  17.  "  P-  »9>  '.  f- 

'C.  3,  1,  J,  Sij  C.  I,  4,»6,  ^61         "Id.  i,%i. 
C.  iz,  «i,  8.  »  M.  S. 

»P..,iS,*fc  "Id.  I  Hi  P.  45,1,6,. 

•Id.ii,i3- 


itv  Google 


THB  ROHAN  CIVIL  LAW. 


I>e  PcTPMiiU  tt  Tcmpanlibui  ActioDibiit— PicKripdo— Eidnctin— Actb  Hita— Acdo 
Rci  ViDilica£o— CoafeMoria— NegiCoiia— Hypotbeeuu— Hendititb  Pedtio— QDCtela 
iDofficiod  TettuiiCD[]''Aclioiici  in  Rem  Sciiptn— Acde  Quod  Hntu— Actioot*  Kd 
Fcneculiiri«— Actionei  Plonomic— Actio  PaDlliaiu— Acda  Red  tibitDiii-.  Actio 
Quuli  Minara— Acdonei  ei  Ddicdt  Printii— Actici  Furd  MaaifeiU— Arbonon 
Fiinini  Cxsinini—DeporiEi  MiierabiUi — Snri  Corrupd— De  DejecCii  «  EfliiM— De 
Dolo— Acdonet  lojnnarum— Crimisa  PubUca— Crimea  ex  Lege  JuJia  de  AduUeiiii — 
Crimen  Pecuknu— Ex  Senitui  Conaulta  Siliniana— Crimen  Pinkidu—Lhu  Coo- 
(cMado— ActuDCi  Q;im  id  Hciedet  et  in  Kerede*  Tiuueunt— Acdano  Popolira— 
Vlndictun  Spranlci— Rei  PenecutoriC'-Peiioiulu— Id  Solidum— Pcenakt. 

§   2215. 

Acquisitive  pnescripdon  nins  in  confinnation  of  possession, 
snd  extinctive  in  bar  of  the  remedy  for  the  disturbincc  of  such 


lotndiiced  bj 
the  pnetor. 


Many  measures  were  talcen  for  decreasing  the  number  of  suits, 
some  of  which  operated  directly,  and  some  indirectly,  the  most 
important  of  which  was  the  prescription  of  actions. 

Prtescriptio^  or  the  limitation  of  actions,  was  unknown  to  the 
old  law ;  and  fhe  first  limitation  which  was  introduced  was  by  the 
edictal  jurisdiction  of  the  praetor,  who,  whenever  he  promised  a 
remedy  under  some  particular  circumstances,  usually  added  a 
limiting  clause,  such  as  intra  annum,  or  intra  annum  utilem 
judicium  dabo;*  indeed,  if  this  limitation  were  not  appended, 
as  his  office  was  annual,  the  action  expired,  as  a  matter  of 
course;*  sometimes,  however,  Gaius  informs  us,  the  pnetorian 
actions  followed  the  example  of  the  ordinary  legal  suits,  of  which 
nature  were  those  which  applied  to  hmarum  paisestBrei,  and  others, 
in  the  place  of  heirs  j  and  the  action  of  theft  manifest,  both  of 
which  were  perpetual,  although  founded  on  pnetorian  jurisdiction, 
because  the  pecuniary  mulct  was  the  commutation  of  a  corporeal 
or  capital  penalty.  These  must,  however,  be  treated  as  the 
exceptions  of  a  later  period,  which  may  be  accounted  for  by 
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successive  pneton  continuing  in  the  album  actions,  the  necessity 
for  perpetuating  which  was  so  obvious.  Actions  arising  out  of 
dominion  were  the  first  which  were  exposed  to  s  limitation.' 

Theodosius  II  first  fixed  thirty  yean  as  the  general  rule  of 
limitation  for  alt  actions  tx  Ugt^  Sets,  tt  laeris  emstttutimibut.* 

Actions  which  had  been  commenced,  but  suffered  to  sleep, 
were  limited  also  to  this  term,*  which  Justinian  modified  by  fixing 
forty  years  from  the  last  cegnitte  as  their  limit.*  According  to 
the  old  law,  where  a  suit  was  pending  beyond  a  certain  time, 
without  having  been  brought  to  a  conclusion,  the  right  of  acdon 
ncpired,  since  it  was  requisite  that  judgment  should  be  given 
while  t^  imderium  was  in  die  same  hands  as  when  the  suit  was 
begun ;  for  itgitima  jtuiicla,  a  definite  period  of  a  year  and  six 
months,  was  fixed  by  the  Ltx  yuliafi  Thus,  if  the  plaintiff  did 
not  get  his  judgment  within  that  period,  his  right,  strictly  speak- 
ing, was  gone,  because  he  could  not  recommence  another  action 
in  the  same  matter ;  or  if  he  did,  could  be  answered  by  an 
txetptiafi  Hence  it  is  dear  whv  plaintiff  awaited  the  commence- 
ment of  the  official  year  for  nringing  their  suits.^  Under  the 
emperor,  this  limitation  ceased  to  be  observed  in  the  provinces.* 
The  later  law  applied  this  limitation  to  certain  cases  only,'  as  in 
the  actU  dolif  which  may  be  commenced  within  the  two  years 
next  past,  intra  ctntinuum  bttnnium^  after  the  commission  of  the 
alleged  fraud. 

%  2216. 

The  principle  upon  which  the  limitation  of  actions  was  in-  PiipcSpU  of  tbe 
troduced  is  pretty  much  the  same  as  that  upon  which  it  is  founded  ^™t»'5»"  "f 
in  England,  quia  interest  reipitblicte^  ut  ill  finis  litlum,  this  is  the 
public  reason  ;  but  there  arc  private  reasons  not  less  cogent,  viz., 
that  after  a  certain  period  a  person  considers  himself  safe  from 
actions,  and  therefore  neglects  to  keep  receipts,  or  attend  to  the 
means  of  rebutting  actions.  Moreover,  the  wimcsses,  whereby  the 
defendent  may  be  able  satisfactorily  to  meet  a  charge,  may  be  dead, 
or  have  removed  without  leaving  any  trace  whereby  they  can  be 
found.  Hence,  although  the  natural  right  is  indestructible,  yet  as  the 
remedy  whereby  it  may  be  realized  is  civilly  extinct,  the  defendent  is 
safe,  by  pleading  simply  the  expiir  of  the  limit  of  time  fixed  bylaw. 

The  principle  laid  down  by  Tnibaut  in  respect  of  the  limitation  Thibui^  Tiew 
of  actions  is,  like  all  he  writes,  so  lucid  and  concise  as  to  deserve  ^^1^^ 
quotation  ipsitsimis  verbis.       He   says,"* — Die  Klagen  tind  nur 
%u  dem  Zweck  tingifuehrt^  urn  dureb  riehterlicbi  Hiutft  wider- 

>  Fnl.  R.  S.  5, 1,4  1,4,5.  *Gwiu  1,^181,4,^  106,  107. 

■  C.  Th.  4,  14,  I }  t.  4,  11,  pr,  '  Jur,  Sit.  i6,  41  (  S«t,  ad  Mn.  1, 

»  C.  Th.  4,  14.  I,  S  ».  io>. 

•C. 7,39,9.                         .  'RodocffSiv.  Zdoeh.  10,  J91. 

•  Glial  4,  if  104,  105  i  P.  4,  3,  iS,          •  For  an  example.  Tide  C.  >,  il,  t 
4  4 ;  P.    c,  t,  11  i  P.  9.  1,  30,  f  I  i  P.         ■*  Ilebei  Bait*  und  VirJKhninl,  Si  41< 

+»,  I,  i,h  1 1  P.  44.  3,  «■  l»»  i  OlSck  Ptnd.  3  Th.  %  iS^*.  P-  344- 
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rechdiche  Anmassungen  aufkubebtn.  DU  Vetjaehrung  nl!  nicht 
da7.u  dienen-,  bestehmde  vallig  gesetznueiiige  Vtrhaltnmt  zu  vtr- 
nichun  und  abzuiumun,  sandfm  ihr  Zweck  isty  ewigtn  Recbti- 
streiten  verzuieugenf  also  widerrectitliche  Zustande  zu  tcbvetzen, 
ff^enn  daher  das  positive  Recht  auch  gestolttt,  tin  Reeht  ditrcb 
tine  Klagt  zu  verfolgen,  gegen  tuelchu  licb  bitber  Niemxind  wider- 
rtchtlicbi  Jlnmassutigtn  erlaubte;  st  kann  docb  die  Verjahrbarkeit 
dtr  Klage  tutehrend  dieits  van  beiden  Seiten  Ugalin  Zuitandti  nieit 
Stattfinden., 

The  chief  d)ject  of  the  kw  in  introducing  actions  is  not  to 
purge  the  illeeality  of  the  defendent,  because  this  is  indifierent  to 
the  Sute  in  civil  or  private  maners,  so  long  as  the  party  intituled 
leave  the  object  undisturbed.  Actions  are,  therefore,  chiefly  and 
only  introduced  to  supersede  the  necessity  of  self-help,  and  to  give 
every  one  the  opportunity  of  prosecuting  his  alleged  right  in  a 
legal  manner,  awaiting  the  sentence  of  the  judge,  and  abandoning 
the  adversary  to  such  force  as  he  may  think  proper  to  use.  UltH 
mately,  the  plaintifi*  should  only  succedc  who  possesses  a  right, 
and  the  defendent  lose,  who  has  disturbed  it  j,  hence  limitatioa 
should  not  serve  to  destroy  and  narrow  a  status  strictly  legal  and 
existent — no,  its  aim  is  to  put  a  limit  to  everlasting  litigation ; 
but  it  cannot  be  said  that  their  object  is  to  support  an  illeg^  state 
of  things,  quite  the  reverse — it  is  to  avoid  injustice,  and  to  prevent 
such  ille^  state  of  things  from  accruing.  The  law  says>  in  eiFect, 
he  who  Has  a  right,  let  him  make  it  available  in  one,  five,  or  within 
thirty  years,  in  order  that  the  matter  may  be  iairly  examined  fn 
and  contra^  lest  the  principal  means  of  proof  be  lost  in  the 
interim,  and  that  all  just  exceptions  may  be  adduced  by  the  other 
party  while  it  is  yet  time  once  for  all ;'  and  it  is,  of  course,  pos- 
sible under  this  arrangement  that  a  defendent,  who  has  really 
wrong  on  his  side,  may  be  supported  in  that  wrong,  and  an  unjust 
state  of  things  upheld ;  but  this  is  one  of  the  unavoidable  defects 
of  all  law,  which  can  do  no  more  than  provide  for  a  maximum 
of  justice  in  the  majority  of  cases. 

Where  a  pactum  dt  rttrtmtndmde  exists,  a  purchaser  is  clearly 
not  in  the  wrong  so  long  as  the  vendor  docs  not  claim  his  right  oif 
repurchase ;  but  from  the  moment  he  do  so,  he  may  ajf—Dia 
ledit  It  vmilf  and  that  his  actio  is  nata,^  therefore  he  must  concur 
in  the  limitation  running  from  such  period,  because  all  the  neces- 
sary conditions  of  it  are  presQit;  for,  otherwise,  it  would  follow 
as  a  natural  inference  chat  prescription  of  the  condictia  ctrti  tx 
mutua  would  only  begin  to  run  from  the  moment  at  which  the 
creditor  had  made  his  demand  and  got  a  refiisal. 

Limitation  otAy  begins  to  run   against  the  ectit  pignoratitia 

'  Tfae  nmc  objecdoni  appl^  to  iUdwuii      the  icdo  luM  In  hk  S^  im  beat;  R.  A. 

the  umc  cnne  1^  icdon  to  be  trie4  mon      ToL  j,  %  139,  eC  tq.,  but  it  U  iiiinr<  1  ■>) 

■thin  oDce,  except  naia  ntjtpedil  at-      ta  conluM   the  itDdeat  b7it,«r  (d  weuj 
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iHncta  trom  the  moment  at  which  the  debt,  which  the  pledge 
wai  given  to  secure,  has  been  paid,  because  that  is  the  periml 
of  the  actit  nata. 

So  long  as  a  nght  is  mutually  recognized,  it  does  not  require  to 
be  prosecuted,  hence  the  limitation  does  not  begin  to  run  under 
such  circumstances;  thus, in  an  actio  cammunl  dhiidundo ot  familia 
hereiseunda,  so  long  as  the  parties  jointly  interested  reciprocally 
acknowledge  their  common  rights,  no  limitation  runs ;  nor  for 
like  reason,  against  the  condictio  ex  mutuo,  so  long  as  the  debtor 
pay  the  interest,  because  each  payment  of  interest  is  a  renewed  ac- 
knowledgment of  the  debt ;  but  on  the  Arst  default,  the  right  of 
action  is  born ;  and  except  the  prescription  be  stopped  by  a 
reacknowledgment  in  the  shape  of  a  resumption  of  the  payments, 
it  will  run  on  till  it  run  out.' 

§  2217. 

The  difference  between  the  limitation  of  actions,  according  to  ffifftrenu:  in 
the  civil  and  the  canon  law,  consists  in  the  latter  requiring  ieita  P"'*'fI=  ^-, 
_fides,  which  the  former  does  not.     ^uaniam  omne^  quad  non  tit  ex  \^  tte  ci»il  u 
fide.,  ptccatum  esty  synodali  judich  diffinimus^  ut  nulla  valeat  absque  aaoa  lawi. 
bona  fidt  prascriptiffy  tarn  eananica,  quam  civllis ;  quunr  gentraliter 
sit  omni    canttitutknt    atque   consuetudini  derogandum^  qua  absque 
tnartali  peecato  non  potest  obseruari.      Unde  opartet,  ut  qui  pra- 
seribit,  in  nulla  temporis  parte  rei  habeat  conscicntiam  alicnae,' 

This  passage  must  doubtless  be  understood  in  its  most  extended 
sense,  and  is  equivalent  Co  no  limitation  at 'all,  since,  in  order  to 
determine  the  question  of  the  bona  fides^  the  whole  matter  must  be 
ripped  up,  independently  of  the  impossibility  of  diving  into  the 
conscience  to  ascertain,  nulla  temporis  parte  rei  ccmcienttam  aliena 
babuisse. 

It  may  now  be  asked,  whether  every  one  is  in  mala  Jidt  who 
simply  knows  that  he  is  bound  to  another  in  sometning,  or 
whether  the  mala  fides  of  the  debtor  accrues  at  the  moment 
of  suit  brought. 

Now,  the  obligation  may  be  of  such  a  nature,  that  tt  is  sel^ 
evident  that  the  dcfendcnt  must  fulfill  it  of  his  own  accord, 
without  any  demand  or  request  in  that  behalf,  as,  for  instance, 
in  the  case  of  a  debtor  who  is  clearly  under  the  obligation  of 
repaying  borrowed  money,  without  any  demand  being  made. 
On  the  other  hand,  the  obligation  may  be  of  such  a  nature, 

'  C  7,  397,  ^  J ;  Id.  8,  ^  9.  it  to  act.  b.  f.,  otben  to  the  uljncCive 

*  De  ptXKripC.  X  1, 16, 10,  HaplheT  dc  pnocripC.  Lcyiet  ap.  4;;,  nud.   S;    Puf. 

rio  b.    f.  ad    prwcript    act.   pen.  torn.  i,aba.  115 1  Hopfner  I.  c.  %  IS,  •!■( 

la  Gmi.  1744,  %   IT,  H. :  cbe  in.  Wotphal.  diia  de  indole  i.f.  is  pneKripc 

idon  erthiipanage  tiai  pTcn  tiae  to  ^  I7i  ■]-{  Oclie  dja.  (pnea.  Scbmidc)  de 

mweli  di^Hite.    Mencken  dka.  an  R^oir.  lit.  obi.   c.   i,  %  ■□,  aq-j  Sttube  ttcluL 

b.   f.   in  pmci.  act.  pa*,  th.   iR,  a^.;  Bed.  4  Tb.  p.  1171   Miillat  ad  I.*]nti 

Wmiher,  ^  1,  oIb,  183  {  Boehmn  I.  £.  oka.  714. 
P.  lib.  «,  Dt  16,  f  54,  aq.  i  nme  confine 
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that  the  defendent  Ji  not  under  the  obligation  of  fulfilline  it  befere 
required  so  to  do,  as  in  the  case  of  a  sale,  in  which  a  Zeria  uitrf 
dimidium  has  taken  place.  In  the  iirst  case,  the  simple  knoi^cdge 
of  the  debt  invdves  mala  fidti.,  which  it  don  not  in  the  latter.* 

S  2218. 

The  term  of  the  limitation  is  to  be  reckoned  from  the  period  at 
■■  which  the  right  of  action  accrued,  actle  nrndum  nata-,  nrndum  atrrit ; 
thus,  the  limitation  in  the  actio  ret  vindUationis  begins  to  run  from 
the  moment  at  which  the  platntiiPs  object  comes  into  strange 
hands,  the  actio  empti  from  the  day  upon  which  the  bargain  was 
struck.  In  the  case  of  the  condictio  ex  mutuo-,  the  rule  is  not  so 
clear.  If  the  period  of  repayment  be  settled,  then  it  is  clear  that 
the  actio  is  nala  on  the  expiry  of  such  term  ;  but  if  it  be  not  iixed, 
the  action  does  not  accrue  until  the  creditor  has  "dunned"  his 
debtor,'  upon  the  maxim  aul  lex  out  creditor  interpellat. 

The  contract  sub  pacta  de  retrovendenda  gives  an  aeti*  nata.^ 
from  the  moment  that  the  purchaser  refuses  to  return  the  object 
against  the  price  agreed,  whether  a  terminus  a  quo  have  been  agreed 
upon  or  not ;  because,  in  neither  case  is  the  purchaser  in  an 
illegal  position  until  he  hits  been  biriy  required  to  sell  back  the 
object. 

§  2219. 

Actions  are,  therefore,  divided  into  ptrpetua  and  temperaks ; 
the  former  indures  thirty  years  or  mere,  the  latter  any  term  Ust, 
The  term  perpetual  has  been  preserved  long  since  it  ceased  to  be 
applicable  in  its  grammatical  sense,  and  must,  th^fore,  be  taken 
to  signify  those  actions  which  have  the  greatest  duration  allowed 
by  law. 

If  it  be  attempted  to  lay  down  any  geiwral  rule  frir  the  duratioa 
of  actions  it  may  be  taken, — That  the,  rei  vindicatia  must  be 
brought  within  thirty  years  in  ordinary  cases,  but  extends  up  to 
forty  in  the  cases  of  church  and  fis«l  property,  or  that  of  a 
municipality  vindicating  its  landed  estates ;  and  here  it  is  important, 
inasmuch  as  manv  jurists  have  introduced  confusion  into  this 
question,  to  remark.  That  a  real  action  is  lost  by  the  extincdve 
limitation,  and  in  addition, — That  it  is  extinguished  by  the  neces- 
sary consequence  of  another  having  acquired  it  by  the  acquisitive 
prescription  of  three,  ten,  or  twenty  years  ;  thus,  so  soon  as  one 
has  acquired  the  object  of  a  rei  vindicatio  belonging  to  another  by 
usucapion,  such  object  is  lost  by  acquisitive  usucapion,  and  not 
by  the  extinctive  plea  of  prescription  of  time. 

■  Zdtd  collcg.  jar,  uD.  Ub.  1.  lit.  16,  (  ■),  if.;  I.  H.  Bfu^urd  dji^.  it  ia. 

n.   iS  {    Oclu  I.  c.  %  il,  tq.  f  HcIUdd  kih.  recteq-  ^.  bnxaidid  juk.  4pn 

^998  fin.  ma  vimli  mi  crtrk  frxurifliti  C.  7,  ]9> 

"^    op. ;   Heimbiuf  din.  de  tj  P.  41,  },  6  fe  7  i  P.  44,  Ji  I5i  p-i 
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IT  the  posKtsor  of  d)«  object  hu  acquired  the  owserritip  of  the 
property  of  anocber,  and  the  propcrtyin  it  it  gons,  along  with 
the  acuon,  it  is  competrat  to  the  poMcsBor  to  plead  to  an  aeti» 
rti  vindicathnisy  not  merely  the  txceptit  prmscriptitnit  {ien^trii)^ 
but  ako,  and  by  prererence,  the  exctptu  Jaiiuni!  sivt  catttfettntit  tt 
per  usueapiontm  adqutsiti.  Now  let  it  be  supposed  that  a  person 
pas  possessed  a  house  thirty  years,  but  in  trad  faith,  and,  con- 
sequently, has  no  defense  of  hit  possession  upon  the  ground  of 
limitation,  die  action  of  the  owner  is  extinguished  by  usucapion. 
Hence,  the  r«  Wii/iMfw. is  available  thirty  jaas,  prffoiJtJ  aiwm 
that  the  object  has  not  undei^one  usucapion  m  the  mean  dme,  m 
which  case  the  possessory  tide  by  the  latter  is  preferable  to  the 
petitory  title  by  the  former,  and  consequemly  takes  the  precedence, 
so  the  answer  of  usucapion  is  a  good  answer  to  the  action.  Thus, 
in  this  case,  tfae  life  of  the  action  of  vindication  is  not  shortened, 
as  Hopfiier,^  otherwise  taking  a  clear  view,  represents  it  to  be, 
but  it  is  simply  met  by  a  total  answer,  viz.,  to  the  effect  '*  You 
cannot  vindicate  jcur  property  because  it  is  not  yourt ; "  hence, 
it  is  erroneous  to  assert,  as  many  do,  that  personal  actions  indure 
thirty  years,  real  actions  ten  or  twenty  only.  In  one  case,  how- 
ever, real  actions  are  circumscribed  to  five  years ;  as  in  the  case 
of  a  majorennis  following  property  illegally  alienated  by  his  curator 
during  his  minority ;  this  he  cannot  do  until  he  be  of  age,  and 
from  the  date  of  his  being  so,  he  must  bring  hii  suit  widiin  five 
years.' 

§   2220. 

The  actimis  cmftiarite  and  mgatori^  indure  by  their  nabire  Acdonei  cww 
thirty  years,  because  they  savor  of  the  realty  ;  and  upon  the  same  rcMoriKfad 
principle  as  that  above  enunciated,  this  term  may  be  shortened  by  ^2Sd!™  ^^ 
extrinsic  &cts.     The  amfessorla  by  the  non-user  of  a  servitude  for 
ten  or  twenty  years,  and'^the  negatoria  when  the  adverse  party  has 
acquired  a  servitude  by  long  user,  which  he  may  do  likewise  in 
ten  or  twenqr  years,  accoraing  as  the  parties  may  be  absent  or 
present. 

%   212t. 

Three  points  must  be  distinguished  in  considering  the  quesdoa  Tfaeuife 
of  the  plea  of  limitation,  as  ap[med  to  the  actio  hypotbecaria.  hjpotlwcuit. 

Firstly,  be  it  supposed,  that  the  hypothecated  object  is  in  the  FuMquact«)<€ 
bands  of  the  debtor  himself,  or  of  his  heirs,  in  which  case  the  acdon  ^  ''^^ 
will  indure  forty  years  j'  and,  hereupon,  the  question  arises  as  to  h«^rftl« 
whether  this  term  applies  when  tfae  principal  demand  on  which  it  is  dcbtui. 
founded  has  become  extinguished  by  the  thirty  year  limitation. 


•  C  5,  74,  nil.  {  Ho&ckei,  ^  £71 ;  Tblb. 
l.c(SSi  ThibntLc 
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Iict  X  aue  be  .tupposed  of  the  price  of  ui  object  being  due,  txi 
wiiich  account  the  purchaser  has  pledged  the  object  to  the  credkor, 
wbo,  not  bringing  his  action  for  the  price  within  the  thirty  years, 
CMlUctbe-       has  lost  his  right  to  do  so,  can  be,  before  the  expiry  of  forty  years, 
"^"i/ri^T^  bring  an  flrtw  i^/A»f«rw  against  his  debtor  ?   The  better  opinions 
ju  pignoiu  uid  ^ver  that  he  can  do  so;  because  Justinian  permits  the  hypothecs- 
the  pcnoui       tary  action  against  the  debtor  any  time  within  the  forty  years, 
icdonfartht     without  restriction.     The  anomahe^  here  is,  that  the  accessonr 
Ct^ficdai        remedy  should  indure  after  the  principal  remedy  is  extinguisheti, 
*^iiii™«        and  it  is  therefore  presumed  that  Justinian's  decree  must  be  limited 
ammiaititon.    ^  cascs  whcre  the  principal  obligation  has  been  kept  alive ;  as,  for 
instance,  by  the  creditor  having,  from  time  to  rime,  ^dunmd  "  die 
debtor.'     But  this  is  shewn  to  be  erroneous,  and  that  Jusrinian's 
decree  may  be  supported  on  the  ground  of  the  natural  obligatioa  * 
being  still  existent  after  the  expiry  of  the  civil  one ;  and,  therefore, 
the  jiu  figmris  indures.*     But,  in  truth  and  in  &ct,  it  can  hardly 
be  dioubted  that  the  compilers  of  the  codex  did  not  see,  nor,  if 
ihey  did,  did  not  care  whether  the  provisions  were  logically  con- 
sequent or  not,  so  that  substantia]  justice  were  done ;  for  we  must 
remember,  th^t  this  is  not  taken  from  the  logical  pandects,  but 
from  the  disjointed  and  illoecal  codex. 

Some  attach  another  signification  to  the  law  in  question,  viz., 
that  although  the  action,  despite  the  extinguishment  of  the  principal 
•  obltgarion,  nevertheless  extends  beyond  the  limit  of  the  forty  years, 

because  the  debtor  may  have  paid  interest  from  time  to  time,  yet 
that  the  hypothecarian  action  is  nevertheless  extinguished  as  re- 
ords  the  debtor  -,  >  but  this  is  as  great  an  error  as  the  others 
already  menrioned. 
Second  quotioD      The  second  question  arises  when  a  thirJ  party  possesses  the 
oTi^ird ^rty   pjedze  as  pawnee.     For  instance,  the  debtor  has  first  hypothc- 
JjJJjJJ"^    "     cated  the  object  to  A,  and  then  erants'a  second  hypothecataiy 
fiwDce.  right  to  B,  to  whom  he  actually  delivers  the  pledge  :  A  brings  his  ~ 

hypothecatary  action  a^nst  this  possessor, — in  which  case  it  de- 
pends upon  whether  the  debtor  still  live  or  not ;  for  if  the  debtor 
live,  the  possessor  of  the  pawn  B  requires  a  lapse  of  forty  years,  in 
order  to  protect  himself  against  the  hypothecatary  action  of  the 
other  pawnee  A.  Should  the  debtor,  however,  be  dead,  the  period 
of  thirty  or  forty  years  is  required  for  the  limitation ;  thirty  if 
the  possessor  only  bring  the  period  of  his  own  possession  into  the 
account,  and  for^  if  he  include  also  the  period  during  which  the 
debtor  himself  has  possessed  the  pawn.^  It  is  not  evident  in 
what  manner  the  life  or  death  of  the  debtor  here  affects  the 
question  i 

'  Dcoell.  com.  jut.  dv.  Kb.  16,  c.  sfi,         *  J-  ^  Schmidt  epiK.  'ie  jtKt.  ciio 

p.  95x;  Hin.  ifiii  j  Tidui  injur,  priiat.  pjpuu  opine.  3,  ^  ],  tq- j  Scellwnc  Hm. 

lib.  },  c.  16,  V  17-  dcpnn.  Kb  faypoU).  4  11,  Coelt.  1791. 

•W.  H.  Brflcknct  diM.  de  piwoipc         'Wcbetl.c. 
^|.  lel  hjpotb.  4  t,  Jen,  1719,  •  C,  7, 39,  7,  ^  1,  3  (  WcMpluL  y<m. 

■  WibcT  Dit  Vctbud.  \  J 10.  PhniitthL  %  S47. 
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The  third  question  arises  when  the  third  party  possesses  the  Third  quotioa 
pledge  as  owner.     Such  third  party  must  possess  the  pawn  ten  "^^^t*^^ 
years  as  regards  presentees,  and  twenty  as  regards  absentees,  in  F^^'P*** 
the  case  of  his  having  a  just  title,  and  being  ignorant  of  such 
hypothecataiy  rights  attaciiing  on  the  object.     Should  he,  how- 
ever, be  aware  of  the  right  of  pledge  attaching  on  the  object,  or 
have  no  just  title,  he  requires  thirty  years  for  his  acquisitive  limita- 
don.* 

Here  it  is  remarlced*  that  the  exdnction   of  the  property  in 

fawns  must  be  distinguished  from  the  extinction  of  the  remedy. 
f  a  third  possessor  plead  a  property  in  the  pawn  as  ag^st  the 
pawnor,  and  this  limitation  first  run  out  after  the  crraitor  has 
established  his  right  of  pledge,  it  by  no  means'EfoUows  that  he 
has  also  lost  his  right  of  hypothecatary  action.  This  will  be  just 
as  little  the  case  if  the  owner  alienate  the  object  pledged,  for  this 
injures  his  right  just  as  little  as  if  another  acquire  the  property  in 
the  pawn  by  long  possession,^  because  the  ownership  of  the  one  it 
perfectly  consistent  with  the  hypothecatary  right  of  the  other,* 

Now  Justinian  says  it  is  a  matter  Hotiiiimi  jurii,  that  the  actit 
hypothecaria  runs  thirty  years  against*  an  extranium  rei  tuppctit^ 
(oppignoratx)  posseisarem^  without  any  mention  of  deficiency  in 
title  of'good  faith  ;  but  according  to  other  laws,'^  the  action  must 
be  commenced  against  a  third  party  in  ten  or  twenty  years, 
according  to  presence  or  absence :  in  order,  therefore,  to  recon- 
cile the  two,  a  deficiency  in  title  or  good  ^ith  must  be  supposed 
in  the  one  case.  The  two  laws  last  quoted  allude  only  to  the 
case  of  a  third  possessor  acquiring  the  object  by  acquisi- 
tive, but  not  merely  of  the  extinctive  limitation,  for  which 
latter,  the  lapse  of  thirty  years  is  always  required  without  any 
question  of  either  the  justice  of  the  acquisitive  title  or  of  the  ima 
fidti  of  the  possessor. 

The  acquisitive  limitation,  as  has  been  seen  already,  does  not  Acfuadre 
destroy  the  hypothecatary  right  of  the  creditors  acquired  before  its  J^'?^^'!]? 
perfection.     The  laws  quoted  have  excepted  the  particular  case  of  Lrpn^^arr 
3  neglect  to  exercise  the  right  of  hypothecataiy  action  on  the  ri|ht, 
part  of  the  creditor,  so  combined  witn  the  acquisitive  limitation, 
that  the  creditor,  after  the  nura  or  de&ult  of  the  debtor,  or  from 
the  period  at  which  he  was  intituled  to  sue,  allowed  the  third 
possessor  to  continue  to  possess  for  ten  or  twenty  years,  according 
as  the  parties  were  present  or  absent  without  suing  him ;  in  whicn 
case  the  expiry  of  this  term  destroys  his  right  of  action  as  against 
the  third  party.^ 

'  C.  7,  36,  t,  St  C.  4,  to,  7  J  C.  7t  tiaiu  wbkh  maj  trot,  nde  Wo^baL 
39,  !,  pr.  1.  c. 

*  Wotphal.  I.C.  Sufi.  '  C.  4,  10,  7. 

»  P.  41,  J,  44,  i  (.  »  C.  7,  j6,  I,  I  i  C.  7,  )9,  8. 

*  Thibiut  I.  c.  I,  ^  45  i  for  other  qua-         ^  Kinten  dineit.  %  7I}. 
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Tht  rimplc  The  umple  action  upon  an  inheritance,  or  bereJiuittt  pttitisy 

^^^^  ^      wheAcr  accruing  out  of  a  testament  or  intesucy,  or  out  of  a  con- 
'  tract,  also  the  qutrtla  nuHitath'  and  the  actio  ntppUttria*  Indure> 

like  other  real  actions,  thirty  years.  The  eturiUt  ineffidots  tiita- 
mtntiy  however,  being  an  action  diKouraged  by  the  law,  is  limited 
to  five  yeaTB.' 

%  2x23. 

A^mala  itni       Acttttus  in  Ttm  seriptm  are  actions  which,  though  pcrrcnal  in 
1^^^         dieir  origin,  can  nevenheless  be  instituted  like  real  actions  a^nst 

every  possessor ;  they,  moreover,  agree  with  the  real  actions  in 

diis  respect,  that  they  indure  thirty  years. 
*"*"  '^It+j       '^*'*  "^'•^  f"^  mtttts  forms  an  cxceptiati  in  to  far  diat,  »fter 
to^bnrnui.      ^'  y^^^i  ''  ^^  1^°  longer  lie  in  quadmplumy  but  in  simphim 

only.*    Tbc  limitation  here  is,  therefore,  only  as  to  the'penal^. 

%  2224. 
Aetionana  It  may  be  assumed  as  a  second  rule,  that  aetimtt  rei  ptrst- 

J^^™  •"  (ulariity  be  tiiey  bas^  on  civil  laws  or  on  the  pnetorian  edict, 

indure  thirty  years,  nevertheless  there  are  some  exceptions. 
£ucpdoci  of  Personal  actions,  of  church  municipalities  and  of  the  fiscus, 

^  r«»™-         indure  thirty  years  beyond  that  period,  or  forty  years. 
ActioDS  Aetietiei  hanfrarix,  whether   founded  upon  the  edict  of  tbe 

?™°^"  ■"     prsctor,  of  the  »lile,  or  other  magistrate,  when  instituted  by  way 

^°'*^'  of  rescissions,  are  tewptralis  only,* 

Piutiiun.  The  aetit  PatiUiana  Is  restricted  to  a  year  j  and  the  majority  of 

the  actions,  which  have  restitution  for  their  object,  are  limited  to 

four  years,  the  aetia  redbibitaria  to  six  monUis,  and  the   actia 

fuamli  mintris  to  a  year.^ 

§  2225. 
AciiMu*  The  third  rule  applies  to  penal  actions  arising  out  of  delicta 

tn  perpetual  Tbese  are  based  either  upon  the  civil  laws  or  upon  the  prsetor- 

<nd  temponl. 

'  i  i]05,  h.  op.  i  ^  104'>  I*-  "F-  *'"*  <'■■*■  ^^  perptniJtatE  debitor.  pccuiiEUior. 

*Smibc4  Tht.  p-  15}  i  Vootda  inwr>  in  collect,  tom.  3,  d.  71,  thialu  posHul 

pict.  et  emend,  lib.  ],  c.  7{  contn  Coj.  ictioni  ire  niljccE  Co  no  UmilitiDn.     A>  n 

connill.  Bit  VoonU  elector,  c.  11,  p.  114.  the  condict.  «  mutuo,  Fntcniia  on  die 

•q,  pneieription   of  nuttin  of  debt,  med.  £ 

'i  Ijtj,  b.ap.i  &  1041,  h.  op.  Recbb^lcht.  Ite  ForUeti.  p.  49.     Ain 

*  i  I»7t,  i  "'iJ,  h.  op.  the  ictio  pig.direct.     C-  F.  Voigt.  (m. 
'Thibiut,  L  c.  ff-ra  a  detailed  Um  of  Maitini)  Di«eit..de  pniKr.  act  pig.  &«ct. 

the  periodi  of   Umitatioii  of    the    renitu*  Roff.  1794,  qnod  vide.     It  Knnetima  u- 

dana  In  iategrum.  dura  but  two  jan,  Hof^er  com.  V  4M> 

*  For  a  larjetf  of  opinion),  nde  Tboma-  79S,  I  ill;  C  I,  34,  j,^  ]. 
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■an  edict     In  the  former  case   they  indure  thirty,  but  in  the 
latter  but  one  year. 

Exceptions  from  this  rule  are  to  be  met  with  in  the  acti*  fiirti  I 
maniftsti,  aa  has  been  already  remarked,  which,  notwithstanding 
'  its  praitorian  on^,  indures  thoiy  years.     The  reason  given  I^ 
Jostinion  is  no  reason  at  all,  quia  prwier  ahttirdum  putamt,  tam- 
aniu  ttrmhiKri}    Theophiliis  tells  us  that  this  was  not  or^inally  a 
pnetorion  action,  but  taken  from  the  Twdve  Tables,  and  the 
corpweol  penalty  changed  into  a  pecuniary  mulct  ;*  limiting  this 
action,  dlien^  to  a  year,  would  have  been  doing  thtevet  an  Kn- 
necessary  service.     The  actio  fitrti  as  against  masters  of  vessels,  Acdsna— Aud 
inn  and  sUble  keepers  ;   the  actit  arbanun  Jitrtim  aesarmm  frw  cat-  -«f<»™™ 
ting  down,  barking,  ringing,  or  injuring  trees  in  dupium :  the  actio  — dtpa^?^^ 
depositi   miuraiiliSf    die  actio  servi  eorrupti,  the  actio  dejtctit  it  nbilia— tsni 
tffiuit^  are  all  perpetual — that  is,  they  run  thirty  years,  although  as  "^pii-Je 
prsetorian  and  penal  actions,  they  should,  according  to  the  general  ^^^    . 
principle,  be  annual.     The  actio  d*  dtk  must  not  only  be  com-  pecoK. 
mcnccd  but  also  concluded  within  two  years  j  but  after  the  expiry  F^^!^^ 
of  this  period,  the  actio  in  factum^  which  is  perpetual,  provided  a  t«oKui. 
remedy,  but  it  is  aolfamota.    No  actio  injuriarum  extends  beyond 
the  year.* 

§  2226. 
The  iifth  rule  includes  penal  indictments,  which  run  usually  Th«  ifth  rak 
twenty  years  from  the  date  of  the  o&nse  committed  ;  yet  certain  "  "Wfori*  i"- 
actions  form  an  exception  from  this  general  law.     Those  coming  \a^^^,^ 
within  the  Lex  JtiSa  dt  adulttriiu,  for  offenses  aninst  the  flesh. 
The  crimtn  p$eulatia,  or  embezzlement  of  pubuc  money,  and 
indictments  under  the  Sctm.  SiliMianumi  which  became  operative 
when  the  slaves  of  a  murdered  person  had  cither  murdered  their 
master,  or  neglected  to  render  assistance  to  him  when  murder- 
ously  attacked  by  others,  lay  a^nst  the  heir,  provided  he  neglect 
to  prefer  an  indictment,  and  prevents  his  administering  or  serving 
himself  heir,  or  opening  the  will  until   he  has  done   so ;   but 
if   he   disregard   this    law,  the   inheritance  devolves   upon  the 
fiscus,  and  he  himself  is  subjected  to  a  pecuniary  line  of  lOo 
aurtif  or  of  about  $sL    This  offense  is  not  actionaUe  after  live 
years,*  but  there  arc  crimes  which  are  not  obnoxious  to  any  limi- 
tation, whatever,  such  aa  apostacy  ftY>m  Christianity,  the  sup- 
position of  a  child,  and  the  crime  of  parricidium,' 


'  L  4,  II,  pr. 

•Stfjk    de    «l.    \an 

It.    19,   Brt.,  3, 

'4».iS,hV<^ 

membr.  .,  tx.  j.  ««.  ■  I 

,  M-illCTtdU.. 

'C<«t»Tliil«ut.l.c4sj. 

Ktc>t«.8s7iTbili)utLi 

:*S«- 

'HciL  dM.  de  btitit  Mail  tindkj  in 

IK.  wm.  I,  pt.  J,  p.  I8s,  ■,. 
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The  afth  rule         Thc  fifth  rulc  includcs  all  actioni  which  are  nude  perpetud  bjr 

incbdo^        the  litis  cmttstatio;   thus,  after  suit  has   been  brought  upoa  a 

acaantper-        temporal  action,  and  issue  has   been  joined,  the   suit  may  be 

petuatcd  bf  the    allowed  to  rest  thiny-nine  years,  and  be  revived  and  continued 

imi  coDiaBDa.  [^forg  ^^  fonicih,  thesc  periods  being  calculated  from  the  last 

step  taken  in  the  suit  i^  and  this  is  utterly  distinct  from  thc  thii^ 

years  duration  of  the  action,  competent  to  thc  victorious  par^  t 

or  the  JHdicattan  or  judgment,  which  has  been  allowed  to  remain 

in  abe^ce  thirty  years  without  execution.* 


§  1228. 

vUch  Rights  of  action  are  on  the  same  footing  as  all  the  other  rights 
'''*'  of  a  man,  and  form  part  of  his  property ;  hence  the  general  rule 
that  they  are  all  competent  to  the  heirs  of  the  a^Hcvea  party,  and 
for  this  reason  they  can  be  comm^ced  and  prosecuted  "by  the 
h«rs  of  the  person  originally  intituled  ;  and  hence  the  expression, 
attiones  ad  hereitm  tranttunt^  for  the  heir  represents  the  deceased, 
so  lar  as  the  obligations  for  or  against  them  are  concerned ;  and 
this  gives  rise  to  another  maxim — actionis  in  heriiem.  tranuvnt : 
both  of  which  rules  are  subject  to  certain  exceptions,  of  which 
thc  first  consist  in — 
u.  Those  actions  of  a  nature  so  eminently  personal,  as  to  be 

incapable  of  passing  to  heirs ;   more  especially  do  those  acaons 
not  pass  to  heirs,  which  it  must  be  indifferent  to  them  whether 
they  pass  to  them  or  not ;  hence  actionii  popularii  do  not  pass  to 
'•  heirs,  because  the  heir  can  derive  no  advantage  from  their  being 

transferred  to  him,  because  these  actions  can  be  instituted  by  quivts 
tx  pepula,  and  consequently  the  heir  may  sue,  if  he  wish,  in  the 
capacity^  of  a  member  of  the  general  public. 

Actianes  vindictam  ipirantes  do  not  extend  to  heirs;    hence, 

actionet  injurite.^  qutrela  inoffidasi.^  actio  d*  caiumniatoribus — and  ^ 

action  for  the  recall  of  a  gift  for  ingraritude,  cannot  be  brought  by 

heirs  \  if,  however,  the  deceased  have  already  instituted  the  acdon, 

An  in    and  if  it  have  already  proceded  as  far  ^  litis  nnltstatioj  or  joinder 

'■i*        of  issue,  before  his  death,  it  may  be  continued  by  heirs,  and 

'^J^   especially  in  the.  case  of  the  qutnla  inaff.  ttsl.,  it  suffices  that 

the  deceased  have  declared  his  mere  intention  to  sue. 

■  C  7,  30,  ult  i  7,  40,  t,  \  t ;  Gliick  adT.  mitedict.  ct  err.  cum  fng.  tuB  itm. 

Pud.Tfa.  6,  4  503.  Tuior.   circa  act.    u    deUct    mere  pn. 

'  P.  re  jud.  £,  ^  3  ;  Sclimidt  t.  KJlgen  miitu,  mere  rei  pen.  perpel.  innaL  ct  idf. 

&  Einreden,  ^  1148.  Iier.  quiL  tnm.  vel.  son  tniulC.  aBa^.iar. 

'  Matd  I  LyclaOH  bcnedjcconim,  lib.  4,  Ludg.  Bit.  1617,  S. 
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With  respect  to  the  actions  which  lie  agatmt  heirs,  it  may  be  Aeriani  which 
affirmed—  '«  »«""« '«'"■ 

That  all  actinui  rtt  pirucutoriig,  which  prosecute  a  jui  in  rem, 
do  not,  as  a  general  rule,  lie  against  heirs ;  those,  however,  pass 
ad  htrtdtSy  when  the  real  right  does  not  appertain  to  the  strictly 
personal  rights  of  the  deceased  ;  they,  however,  do  not  lie  against 
heirs,  in  hertdeSf  as  such,  but  only  against  the  possessor ;  but  even 
not  then  when  such  has  fraudulently  ceased  to  possess,  under  two 
conditions,  where  the  Utis  canttstatio  has  taken  place  in  the  life- 
time of  the  deceased,  or  where  a  profit  has  passed  to  the  heirs.* 

On  the  other  hand,  those  which  prosecute  a  jus  in  persmaniy 
descend  a^inst  heirs,  whether  arising  out  of  a  licit  transaction, 
or  out  of  a  delict. 

Of  those  which  arise  out  of  a  licit  transaction,  such  as  tx  TbebeirUiitUc 
amtractu,  fWas!  tx  contractu,  &c.,  undoubtedly  pass,  as  against  J"''^"?^^ 
heirs  in  SBudum^  that  is  to  say,  the  heir  must  render  whatever  the  j^  tl^^ti 
deceased  was  bound  to  have  himself  rendered,  whether  a  benefit  ubcin. 
be  likely  to  accrue  to  the  inheritance,  or  be  an  actual  present  fact; 
the  degree  is,  nevertheless,  a  matter  of  doubt,  vii.,  whether  those 
actions  arising  out  of  delicts  lie  against  heirs  in  saliJum,  that  Is  to 
say,  whether  the  heir  must  make  intirely  good  the  damage  done 
by  the  deceased,  oc  so  for  only  as  he,  the  heir,  has  benefited  by 
such  delict?     Thus,  for  racample,  if  the  deceased  A  have  stolen 
from  B  1,000  aurei,  of  which  but  loo  have  come  to  the  heir,  is 
the  total  of  i,ooo  aurei  dcmandable  from  the  heir,  or  lOO  only. 
Some  mainoin*  that  the  heir  is  only  answerable  for  the  amount 
whereby  he  has  been  inriched,  and  that,  indeed,  upon  very  sound 
grounds.     Othcn,  on  the  otiier  hand,  maintain  the  contrary, 
suppcffting  their  views  by  not  less  cedent  ai^umcnts,'  viz.,  that 
the  beir  must  answer  for  the  whole.     The  former  have,  however, 
clearly  the  rule  of  the  Roman  hw  on  their  side.     By  the  canon  Canon  law 
Uw,*  there  ts  no  doubt  that  the  heir  is  answerable  in  lolidum  j  but  """■ 
then  not  ultra  virtt  heredttatis. 

Penal  actions,  whether  accruing  out  of  contract  or  crime,  will  Pciui  actfam 
not  lie  against  heirs.  Out  of  a  crime,' for  instance, — the  actia  *>not*Muid 
Jurtf  in  AipiMM  does  not  lie  a^nst  heirs.  Out  of  a  cmtract,  for  *'*'  '*' 
iiutanc«»-T-the  actit  dtpttiti  in  dupbim  lies  against  heirs  who-deny 

'C.I,  39.  1 ;  F.  6,  I,  4s,  Ji,  55 J  ni  pen.  adv.  hered.  delinqiKDiit  ia  ml. 

T.  44,'7, 15,  t>t.  compct.  Cottt.-  17JI1  Mct.  i,  %  >a,  iq., 

*  Hodfl.  RKilDt.  lib.  4,  pt.  t,  tfa.  3,  rdjringon  V.  ij,  i,  i  k,  7i^  1;  P.  sji 

p.  1004 1  Cd}.  7,  ob*.  ]7  Ic  13,  ota.  39  i  1,  II  i  1. 4,  (,  ^  nit.,  which  nerenhelai 

I^luu  mcnibnn.  ),  c  }i| ;    DuirMiaa  arc  buteicepuom,  Md  Tide  1.  4,  3,  ^  9. 
coBJcct.  I,  C  7*  t,  p.  lio,|i]. }  SchmidI  *  X.  5,  39,  ha,%%\  X.   5,   19,   19,  9^ 

r.  KLftEinr.^jc;  C.4,7,  I;  P.  9, 1,  X.  3,  tt,  14,  fin.i  lin  1  Cotta  pnrlect. 
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the  receipt  of  a  dtpotitum  mstrahiUJ'    It  must,  nevertbdes«i  be  ob- 
served, that  when  a  penal  action  has  been  commenced  a^jauut  the 

deceased,  and  has  proccded  as  &r  as  issue  joined,  or  Utu  tmUet- 

tatioj  thzt  it  is  perpetuated  against  hi:irs.' 
iDKriica.  Interdicts  granted  once  Jor  all  matters  in  dispute  expire  in 

a  ytv ;  those  which  fcdiow  the  object,  re!  pure  ptrstcuttri^^  indure 

thii^  }rears.* 
Extnordiiuiu         Thcrc   are  some  periods  of  limitation^  termed  txtraordinaria 
'*«v^-  tempera,  which  follow  no  £xed  and  settled  rule,  and  which  cannot 

therefore  be  systematized ;  thus  the  interdict  lU  glauJa  Itgtnda  in 

a  neighbouring  estate,  is  limited  to  three  days. 
objcctiaiiitDa        Objections  to  a  judge  must  be  made  within  twenty  days  from 
jodra.  jhe  serving  of  the  libell  or  declaration* — that  is  to  say,  the  objectioa 

UdiceaiotMia.  must  be  taken  ten  days  before  litis  coHtestatio,  for  which  tbirtf 

days  arc  allowed  from  the  serving  or  prorecdon  of  the  process  or 

libellus. 
Appah.  Appeals  must  be  brought  within  thirty  days  after  sentence;' 

and  the  same  limit  is  put  to  the  plea  nan  numerata  ptatni*^ 

against  receipts. 
Ezcondo  A  tutor  must  plead  hts  ixcutalio  mthin  fifty  days.^ 

tntoRi.  The  imorum  possessio  must  be  claimed  by  strangers,  extraMf 

""■  f**  within  one  hundred  days." 

Exccpdo  ching.       The  exceptio  to  a  chirap-apbum  must  be  made  within  two  yeaiS, 

and  the  actit  deli  commenced  .^ 
Gand.  akiL  The  action  for  the  recovery  of  anything  lost ,  at  play  may  be 

commenced  any  time  within  thirty  years.'" 


§  2230. 

The  English  law  is  far  more  simple  in  this  respect;  thus  ill 
personal  actions  indure  six  years  from  tlie  d^e  of  the  otuK  of 
action  arising  i  and  remedies  for  the  recovery  of  the  realty  twenty 
years. 

In  the  first  case,  the  right  remains,  but  the  remedy  is  baned ; 
in  the  latter,  the  Roman  principle  of  usucapion  or  acquisitife 
possession  applies,  and  confers  an  abscJutc  title  i"  this  is  very  im- 
portant to  a  delenddnt  vrho  should  casually  lose  po«KSsion  after 
the  expiry  of  the  twenty  years,  because  be  can  become  a  plain- 
tiff,  which,  under  the  former  state  of  law  which  barred  the  nniedy 
only,  he  could  not. 

The  Crown  is  allowed  three  times  this  period :  formerly,  no 
length  of  time  extii^thed  a  ri^t  action  in  die  Crown. 


.«il.+,t»,^i, 

Wn.  4,  obt,  94. 


*  Puf.  tom.  4, 

•  C.  7,  6.[  14. 

'C.4,  je,  i+,4i. 
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There  ia  no  limitatioii  to  criminal  prosecudoni.' 
Fiscal  or  revenue  actions  indure  various  periods, — all  of  them 
very  short,  varying  usually  between  six  months  and  two  years- 
It  would  be  endless  to  go  into  all  the  difierent  terms  within 
which  motions  for  new  triak  and  other  macters,  question*  of  court 
practice,  must  be  made,  and  useless,  as  they  involve  no  principle 
bcTond  that  of  giving  a  reasonable  time  to  the  adverse  party  to 
take  the  step. 

'  ^  ii]6,  h.  Of. 
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TITLE    XII. 


— Fnju^uro— Eicqxin   DiliCnii    me    Tcmponria— Pemnpiorii    ■ 
rcipnon— In     rem— In     Penonws—Dc     Replialianibiu— REplkitia— DopficrndB— 
Triplicatio — Qgadnpliudo. 

S  1231. 

Exetptic  is  the  allegation  of  tome  matter  hy  the  defendcotr 
which  operates  as  an  answer  to  the  plaintiff's  action,  in  such  a 
way  that  his  suit  must  bil  in  whi^c  or  as  to  part.' 

The  defendent  may  admit  that  the  action  is  founded,  but  cefer 
to  some  fact  which  rendered  it  inoperative  as  gainst  him,  and 
equity  required  that  due  weight  be  given  to  such  ttctt"  t^ept  aim 
accidit,  ut  quit  jurt  civiii  ttntatttr^  ttd  iniqutim  tit  twn  (ream] 
jtaiieii  smdmnari. 
A(c  of  tbt  1^  It  is  not  clear  in  what  manner  these  exceptions  were  piacdcafly 
Kdiian.  treated  in  the  age  of  die  Ugii  aetientt;  but  it  would  appear  that  no 

exception  was  admitted  alier  trial,  alia  eatua  fuit  elim  Itgit 
oetimum  nam  qua  it  rt  attum  ttmtl  trat-,  ii  la  ptttea  ipso  juie 
a^  nan  pattrat:  nte  tmnint  ita  ut  nunc  usus  erat  iltit  ttmptriha 
tKctptieaum.  This,  then,  refers  to  a  particular  sort  of  excepdtm 
different  to  that  of  Gaius's  age,  in  which  the  exceptions  were,  af 
vrill  be  seen,  in  some  reelects  difierent  from  those  of  a  later 
period. 

The  more  reasonable  pr^umption  is  that,  as  there  was  then  no 
written  formula,  but  all  Vas  oral,  the  exctptit  or  ]Jea  had  to  be 
brought  forward  at  the  trial  orally  -,  and  if  this  was  omitted,  no 
ratitutie  in  inttgmm  or  new  trial  would  be  granted,  on  the  grcnind 
of  there  being  a  defense  to  the  action  of  which  the  defendcnt  bad 
not  availed  himself. 

In  the  ^c  of  Gaius,  the  plea  was  mentioned  on  the  fece  of  the 
formula  sent  down  to  die  judge  to  try,  a  principle  introduced  with 
the  fonnular  system. 

'P.  44,  «.  "■  'Ouui  4,4115-118  J  1.4,  ij,p.4  l-l. 
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§   2232. 

The  mode  in  which  the  dcfendcnt  meet*  the  ictioa  of  the  plain-  I 
tiff  has  the  greatest  effect  on  the  subsequeitt  proceding^  in  the  l»»a«li«»»' 
suit ;  for  if  the  de&ndeot  traverse  the  principal  facts  upon  which 
the  action  is  founded,  the  plaindff  must  undertake  the  proof  of  his 
allegations  so  denied  by  the  delendent, — Actert  enim  nen  probaxte^ 
4ui  cmvtMitur^  ttsi  mbtl  ipit  fr^itat^  ebtintbit.^  On  the  other 
hand,  if  the  defendent  conress,  injure^  the  ptainiiff's  allegauons  to 
be  true,  without  adducing  any  refutation,  he  is  condemned  without 
more  ado,  upon  the  principle  cmfitna  pro  judtcaU  eity  fue  qiadam  CmfMo. 
medt  sua  ttntmtia  damnatur.^ 

But  the  defendent  may  generally  admit  the  foundation  of  the  Con&moa  tai 
action,  but  refer  to  certain  cu^umstances  and  facts,  which,  if  dicy  »'"''*»««• 
be  true,  may  have  the  equitable  efiect  of  intirely  or  partially,  at 
least,  meeting  the  action  of  the  plaintiff,  which  English  pleaders 
term  confession  and  avoidance  i  and  it  is  in  this  manner  that  the 
conception  of  the  praicriptw  or  txceptu  arises,  taking  those 
words  in  tbcir  restncted  ugntficadon,  eamParalie  twit  txctptima 
tUfmitHtlaton  terum  gratia^  cum  qtiibia  agitur.  S^ft  tnim  accidity 
tUy  iittt  ipsa  perttcutitf  qua  acttr  txperitur,  juta  »V,  tanun  imqtia 
tit  advtrsta  moh,  ran  qut  agitur.  The  author  of  the  Institutes 
then  precedes  to  give  examples  of  such  cases,  and  continues, — 
Ferti  gratia,  it  m«t»  coactus,  aut  d»h  tnductui^  aut  irrer*  iafsui 
ttiptilanti  Titio  pmmititti,  quod  nan  dtbueras^  palam  est,  juri  ctviti 
tt  obiigatum  tssi,  tt  actio,  qua  initnditur,  dart  te  otfrttrt,  efficax 
est.  Sed  iniquum  est,  tt  eendtmnari,  idttqu*  datur  tibt  cxceptio  quad 
nuttu  eausa^  aut  doH  mals,  aut  in /actum  camposita  ad  imfugnandam  . 
actiottim.* 

§  2233- 

The  judge  was  originally,  under  the  fbrmular  process,  allowed  |<><)«  mtncD 
to  take  cognizance  of  exceptions  then  only  when  they  had  been  ""^Z™!' 
specially  {deaded  in  the  Issue  sent  down  to  him  to  try  by  the  ^mpi^^^ 
superior  magistrate,  in  which  case  they  ran, — Si  in  la  re  nihil  delo  p<o^ 
mala  jtuii  Agerii  factum  sit  neque  fiat;    as  in  the  case  of  money 
sued  for  which  h^  never  been  had  and  received,  non  numerata,  or 
if  it  be  claimed  contrary  to  ^cement — Si  inter  Aulum  Agerium  tt 
tfumtrium  Ntgidium  non  tonvenit,  ne  ea  ptcunia  ptltrttur. 

In  all  such  cases,  ^en,  a  special  direction  was  given  to  the 
judge  by  the  pnetor  before  whom  the  issue  was  made  up,  to  take 
cognizance  of  the  fact,  and  condemn  contingently,  if  this  or  that 
be  not, true,  otherwise  to  give  the  defendent  judgment,  such  plea 
being  held  by  the  superior  magistrate,  if  true,  to  be  a  sufficient 
answer  to  the  action.     This  contingent  power  of  condemnation 

>C.  1,4,  I.  >P.4i,  X,  1.  >  1.4,  i},^  i}Giiui4,^ll6. 
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ive  origin  to  the  term  txctttit^  because,  in  effixt,  the  pnetttf 
rected,  "  Except  jou  find  a  Iraud  has  been  practised,  you  wul  con- 
demn."   The  exception  here  takes  the  precedence  in  the  direction 
to  the  judge,  as  indeed  it  must  do,  because  it  cuts  the  ground  from 
under  the  plantifi^s  feet. 

The  pracdce,  however,  applied  to  actina  stricti  jurit  only, 
because  in-- diose  bante  fiM  die  exception  was  of  the  essence,  so 
diat  the  judge  was  auUiorized  to  tab:  cognizance  of  sudi  excep- 
tions  without  special  direction  *,  ioA  this  was  the  realty  important 
distinction  between  the  two,  and  was  expressed  by  the  maxim, 
'^=f?«'*«  banx  fidti  judiciis  exeeptimer  (a«Kf ;  nor  was  Ac  principle  changed, 
a^encM^**  "It^ough  tbc  formular  process  fell  into  dissuetude.  The  only 
alteraUon  was  in  the  manner  of  adducing  the  plea :  it  was  no 
'  longer  inserted  hi  the  firmalBy '  but  required  to  be  preferred  in  the 
deiiinse  to  tfae  action,  where  it  was  not  of  such  nature  as  to 
require  it. 

§    223+. 
iiccrtio  Inasmuch  as  the  exception  or  plea  waa  originaUy  insorted  in 

"^"^f^  the  commencement  of '  the  ftHTInlh^>  quasi  pn^^tritta^  these  fimn 
'^'^  '"''  tatima  came-  to  be  caHed  prmtfriptiuuij  although  uib  term  had  a 
pardcnlar  »  well  as  a  general  meaning:  we  also  find-thewoid 
prtt-judmumi  This  was  a  parliculai  species  of  exception,*  wbidi 
by  its  nature  required  to.  be  ttied  belora  die  matter  mofeirame- 
diMety  under  constderadon  was  entered  upon.  Thus  A  may 
claiAi  an  inheritance  by  legal  descent^  and  B  mayot^ect'to  his 
action  in  that  behalf,  that  he  is  a  slave,  and  cannot  take,  or  he  is  a 
bastard,  and  therefore  not  the  heir  at  law.  It  is,  therefere, 
necessary  to  get  rid  of  the  previous  quesdon  before  proceding 
with  the  action.  Hence,  a  prajudieium  is  clearly  an  exetptit; 
but  every  txciptia  is  not  necessarily  a  prajuJicium ;  on  the  con- 
trary, the  more  usual  course  is,  that  the  plaintiff  prove  his  case, 
and  the  defendcnt  his  plea,  so  that  all  the  case  is  tried  together ; 
but  here  the  defendent  has  to  commence  by  proving  an  affinnadve 
denied  by  the  plaintiff,  and  this  done,  the  plaintiff,  if  unsuccessful, 
taltes  his  usual  position  in  the  main  question  in  issue. 

Prascriptia  has  a  much  more  general  sense  than  prtejudlcitim, 
and  it  may  be  asserted,  that  under  the  formular  process  cveir 
exception  to  a  striiti  jurii  actio  was  a  prascriptia^  because  it 
required  to  be  specially  pleaded  ;  but  it  would  have  been  incorrect 
to  have  applied  this  term  to  an  actia  hana  fidei. 

We  may  say  in  summa  that  both  prascriptiants  and  prajudicia 
are  exctptianes,  that  the  excepiia  in  strict!  juris  actio  is  alone  pro- 
perly called  prascriptia,  and  prajudicium  only  when  it  involves  a 
'  question  so  distincc  as  to  form  of  itself  a  separate  action  to  be  tried 
uonc. 

'  S  »oi».  •>-  op.  '  S  M44,  b.  Of. 
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In  later  times  a  specific  meaning  came  to  be  attached  to  pro-  Spacidc  mcMc 
scrlptioy  when    the    limi6ition    of   actions  was    introduced   by  '"t**?^" 
Honorius  and  Theodosius ;  for  though   this   plea  was,   strictly  f"""?""- 
ape^kingfPrascriptia  ttmporii,  the  plea  of  expiry  of  they'u  actionitj 
the  qualiticatory  wcml  was  usually  dropped,  and  pr^seriptio  used 
alone  in  the  same  sense  as  the  term  *'  statute  run"  in  England. 
Before  this  period  all  actions  were  perpetual  in  the  proper  signifi- 
cation of  that  vordy—Hec  hcc  admontndi  tumus  las  quidem  acttmtSy 
jtia  Mr  iege^  ienatusvt  censulie  live  ex  tacris  comtiiutiantbus  prtjicis- 
amtur  perpctuo  soleri  antiquitus  comptterty  donee  sacrte  eaniitttitiona 
tarn  in  rem,  quam  in  periatiam  actionihus  eerlos  finet  dtderunt,  eas 
vera,  qua  ex  propria  pneturis  jurisdictime  pendente  pUrumque  intra 
annum  vivere  -,  nam  et  ipsius  Prietorii  intra  annum  erat  impertum^- 

Notwithstanding  the  limitation  to  thirty  or  forty  years,  these 
actions  retained  the  name  of  perpetual,  inasmuch  as  they  were  so 
compared  with  the  short  terms  of  limitation  applicable  to  pne- 
torian  actions,  and  that  founded  on  usucapion,— i/<r  autem  aettmet 
peipetuae  videiantur  non  tlla  que  ex  antiquit  temporibut  limtta- 
bantur.^ 

Exceptions  are  of  two  descriptions,  those  arising  out  of  the  Exeeptuiet 
civil  law,  and  which  are  therefore  termed  eiviUs ;  such,  for  in-  ^*"."' 
stance,  as  the  exceptio  Scti.  Maeedoniani,  Vellaaniy  nm  numerata  f"**""* 
peamia,  dtvittottit,  ordiniiy  rei  judicatigy  &c.,  or  pratoria,  which 
owe  their  origin  to  the  edict,  as  the  txeeptio  daU  mali,  pactiy  juris 
jurandiy  metus  mSnarit  atatit,  and  the  like. 

That  exeeptioy  the  effi»:t  of  which  is  to  exempt  the  party  bdrely  PemnptoriB 
and  for  ever  from  the  action,  is  termed  peremleria  or  perpetua^  ^«  '"^''jII!* 
diosc  being  termed  dilatoria  or  temperarta,  which  have  only  a  uniwmifc 
postponing  operation. 

Jdpellantur  autem  exceptiones  alia  perpetue  et  peremptoriz  aUa 
temporales  et  diktorix.  Perpctuo  ct  peremptorix  sunt  qua  temper 
agentibus  ebstant,  et  temper  rem  de  qua  agitur,  pertmunt ;  qualis  est 
exceptio  deli  mali  et  quod  metus  eausa  factum  est,  el  pacti  sattventty 
aim  ita  canveneril,  nt  omnina  petunia  peteretur. 

Tempor^es  atque  dilatoriz  sunt  qua  ad  tempui  nocent  et  temporit 
£lationtm  tribuunt ;    qualis  est  pacti  conventi^  cum  canvenerit,  nt 
intra   eertum    tempus   ageretur    veluti   intra    quinquennium'  Jinitt 
enim  to  tempore  mn  habet  locum   exceptio  eui  similis  exceptio  est 
litis  dividua  et  rei  residua  ;*  this  litis  dividua  was  nothing  more  Tbc  liiii 
than  a  splitting  of  demand,  by  suing  for  a  part  of  a  thing,  and  di;Ma«aiui 
again  bring  such  during  the  continuance  in  office  of  the  same  I^J^'*'* " ' 
prxtor ;  the  rei  residua  is  of  a  similar  nature,  where  a  plaintiff 
has  many  causes  of  action  against  the  same  defendent,  some  of 
which  he  has  prosecuted,  but  others  of  which  he  has  distributed, 

'  I;  4.  ".  «  4,  F-  1 1;  ^  "'  f      I 
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with  the  view  of  having  them  tried  bjr  otherjudges,  in  which  case 
he  can  be  met  by  the  excepth  re!  residua  it  he  sue  again  during 
the  continuance  m  office  of  the  same  praetor.^ 

The  dilatory  exception  had  the  mere  efiect  of  deferring  the  cause 
of  action,  whereas  the  peremptoiy  one  was  perpetual,  and  a  ground 
for  restitution.  Dilatory  might  be  in  respect  of  the  time  or  of  the 
person.  In  the  age  of  Gaius,  if  the  defendent  pleaded  a  dilatotr 
exception  to  a  plaintiff,  and  the  plaintiff  went  on,  he  lost  his 
cause,  if  the  plea  was  proved  by  the  defendent ;  not  so  if  he  there- 
upon stayed  procedings,  the  prmciple  upon  which  this  was  founded 
was  sound,  viz.,  that  the  dilatory  plea  denies  that  there  is  any 
cause  of  action  at  that  time;  and  if  the  plaintiff  chuse  to  try  that 
issue>  he  is  at  liberty  to  do  soj  but  if  he  &il,  then  die  cause 
having  been  once  tried,  cannot  be  tried  again,  for  if  the  plaintiff 
attempted  to  do  so,  he  would  be  met  by  the  exceptto  re!  jadicata^ 
wliich  would  be  conclusive  against  him. 

Another  sort  of  dilatory  plea  concerned  the  person ;  thus,  if  one 
>■  sued  by  a  cogttittr-^  that  is  by  another,  and  if  the  defendent  objected 
that  such  eogn!tor  could  not  legally  represent  the  plaintiff,  or  that 
the  plaintiff  was  not  intituled  to  be  so  represented,  such  exceptit 
cogn!teria  acted  as  a  ddatory  pleaj  and  this  objection  must  be 
obviated  ;  if,  then,  the  cognitor  could  not  so  undertake  the  ngnitiej 
the  plaintiff  vras  free  to  chuse  another,  or  to  sue  in  person,  by 
either  of  which  means  he  can  meet  the  exceptia ;  but  if,  notwith- 
standing, he  shall  be  guilty  of  misrepresentation,  and  precede  of 
his  own  wrong,  he  loses  his  suit.  If  a  dilatory  exception  were 
not  pleaded,  it  would  appear  that  it  was  doubtfiil  whether  a 
reiiitut!e  in  integrum,  which,  in  this  case,  must  be  translated 
"  new  trial,"  would  be  granted  ;  but  this  is  not  so,  if  the 
defendent  neglected  to  adduce  a  peremptory  plea,  because  such 
does  not  merely  defer  the  cause  of  action,  but  goes  to  the 
foundation  of  it,  perimtt. 

The  natural  progress  of  equity  in  the  Roman  law,  however, 
introduced  great  modifications  in  this  respect.  The  vexatious  re- 
sistance of  a  dilatory  plea  did  not  involve  the  loss  of  the  cause  by 
consuming  the  action ;  but  another  punishment  was  prepared  for 
die  plaintiff,  calculated  to  effect  the  same  purposes :  he  is  declared 
to  subject  himself  to  the  provisions  of  the  constitution  of  Zeno, 
de  Hi  ttmpere  plus  petentibui^  the  effect  of  which  is  to  mulct  him  in 
double  {in  duplum)  the  value  of  the  anticipated  demand,  togechet 
with  all  the  costs  of  the  suit  up  to  the  time  of  the  second  acdon. 

Dilatory  pleas,  arising  out  of  the  person  of  the  attorney,  are 
swept  away  by  Justinian,  who  adopts  the  modem  word  praatratir 

'  Si  quli  paitem  rd  pcderit  ct  intn  ^u-  dc  qnibiudun  diMileril  nc  ti  iBia  jUka 
den  pnetim  rtlifuin  pMtem  petit,  hac     eaat  n qine  d^elUtur  ra  mj^ 
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for  the  cwnitar  of  the  formular  period,  but  he  markedly  provided 
that  a  soldier  cannot  appear  as  the  attorney  of  even  the  nearest 
relative,  although  he  may  conduct  his  own  business  in  person ; 
the  remark  that  this  is  not  obnoxious  to  discipline,  confirms 
Finlay's  view,  that  law  retained  its  paramount  mfluence  even 
over  military  organization,  till  the  Byzantine  empire  stood  on 
the  very  brink  ofdest  ruction. 

The  dilatory,  moratory,  or  temporary  plea,'  we  have  seen,  only 
has  the  ei^t  of  postponing  the  suit ;  whereas  the  peremptory ' 
is  perpetual.  The  mixt  exceptions  are  to  be  repudiated,  for  by 
such  are  meant  those  dilatory  pleas  only,  which  if  followed  up, 
produce  a  peremptory  effect.^ 

Exceptions  may  be  confined  to  the  thing,  in  rem,  or  in  ptrso-  Eiccpdano  in 
m/m,  personal.     The  difference  is,  that  the  former  pass  with  the  '""> '"  P*'- 
cause,  which  the  latter  do  not  j   where  the  exception  is  valid  ^J^^^jl 
^inst  every  one,  it  is  termed  pepularii,  or  vulgaris.* 

The  division  of  modern  jurists  admits  the  division  of  exceptions 
into  juris  and  factif  certa  nominala,  intirtx,  and  utiles.^  It  is 
true,  they  may  he  reduced  under  these  heads,  but  there  is  as  little 
practical  or  theoretical  ground,  as  there  is  authority  for  it :  the 
re^y  logical  division  is  into  dilatory  and  peremptory. 
.  The  txctptiotia  ptrsonaUs  are  confined  either  to  the  person  of 
him  who  pleads  them,  or  to  that  of  him  against  whom  they  are 
pleaded."  Of  the  first  description  are  the  txctptie  bentfidi  cem- 
petentix^  to  inforce  the  right  of  the  insolvent  to  retain  a  bare 
subsistence,  and  the  pacti  at  nan  pitmdo  personalis,  or  plea  of  an 
agreement,  not  to  demand  the  debt  so  long  as  the  plaintiff  shall 
live,  which  amounts  to  a  release  as  to  him. 

The  exceptio  doli  belongs  to  the  latter  categoric,  because  it  is 
av;ulable  only  against  the  person  on  whom  the  fraud  is  chargeable; 
thus,  if  a^Kj  seruitutis,  or  grant  of  casement,  be  obtained  from  the 
owner  of  a  landed  estate  by  fraudulent  representations,  the  exceptio 
doli  will  lie  against  the  grantee ;  but  if  such  grantee  alienate  the 
estate,  and  the  purchaser  sue  for  the  easement,  the  plea  will  be  no 
longer  available.'  This  is  clear,  on  the  principle  that  this  plea 
charges  a  personal  delict,  which  does  not  pass  against  heirs  or 
successors,  except  in  special  cases,  and  then  only  to  the  extent 
of  that  whereby  they  may  have  become  inriched. 

<P.44,i,a,pc.i  Id.11,13:  Schmidt  'Frag.  Vnt.  ^  iti6;    P.  4.7,  aj,  a; 

T.  d.  KL  ^  5,  6 ;  Tide  tt  Vfthra  tbeoi.  Schmctcr  oba.  ;ur.  dr.  Jca.  iii6,  p.  87- 

pnct.    Gmndr.  d.  Lehre  v.  d.  gciichtl.  loa. 

Qavrend,  Ldpi.  1790)  Keller  ft  Meyer,  *  F.  44,  i,  7;  L  4,  14,  ^  ult.)  44,4, 

Rom.  lit.ciiDtert.^7a.  a,  ^a  &4,^  }]. 

'P.  44.  ".  3t  1-4.  I3f*  9.  »".  "I  •L4,iJ,%li  P-44.  l.»3i  HdpfiieT 

P.  G,  a,  tSj  P.  44,  a,  14.  com.  ^1196. 

'Tlubaut  Sytt.  %  74;   Dani.  %  tsSi  '^  1S45,  h.  cp. 

Wehm.  1,  t.  ^  9.  •  P.  44,  4,  4, 4  a7,  aj,  30. 
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§   2237. 

Eicepdaiw*  It  may  be  worth  while  to  draw  attention  to  some  of  the  prin- 

diittotw.  cipal  pleas  in  use  in  the  Roman  law,  and  to  endeavor,  in  some 

measure,  to  assimilate  them  to  the  Eng^h  practice  of  pleading. 

It  would  rather  appear  that  eveiy  special  plea  had  to  be  brought 

imder  one  of  the  acknowledged  forms  of  exception,  and  pleaded 

shortly  by  its  title.     The  extent  of  that  plea  was  well  known  to 

the  court. 

Excrpdo  ilbdii        The  txctptie  lihtUi  ehseurif  or  plea  of  undeamess,  lay  to  make 

obKmJ.  the  plaintin  amend  his  deckration,  and  state  it  in  a  more  lucid 

manner ;  this  is,  in  fact,  nothing  but  an  amendm«it  in  English 

law,  formerly  it  was  a  ground  of  special  demurrer.     More  im- 

portant  is — 

§  2238. 

Excepdojudldi       The  txcfptie  judicii  suspect! j  for  the  change  of  the  judge  ap- 
"^"•^  pointed  to  try  the  cause,  on  the  ground  of  the  ohc  selected  being 

biassed.  This  plea  is  unknown  in  England ;  that  most  neariy*allieo 
to  it  is  the  challenge  of  jurymen,  or  the  motion  to  change  the 
venue  of  a  cause,  on  the  ground  that  a  fair  trial  camiot  be  had 
where  laid. 


fririu^iti. 


%  2139. 
The  exceptiofori  ittcompttentis  is  exactly  analc^ous  to  the  plea  to 
the  jurisdiction  in  England ;  as,  for  instance,  where  a  coun^ 
court  judge  procedes  to  try  a  cause  over  50/.  without  consent 
of  parties  or  quarter  sessions,  an  olFense  c<^izable  only  by  the 
superior  court. 

§  2240. 

The  txctptie  ftri  priviUgiati  was- pleadable  by  him  who  claimed 
to  be  sued  by  virtue  of  some  privilege  in  a  particular  court,  other 
in  virtue  of  the  nature  of  the  cause  or  of  his  own  person. 

In  matters  of  fiscal  or  Crown  property,  the  ct/nts  fisci*  was, 
under  the  later  emperors,  the  proper  tribunal. 

In  religious  matters  the  bishops  had  a  certain  jurisdiction,* 

Certain  officers,  on  the  other  hand,  had  the  privilege  of  a  certain 
court;  senators,  since  Constantine,  tried  their  causes  before  the 
praficti  urbii.* 

The  master  of  the  offices  sat  as  jut^e  in  the  palace  court,  to 

'  C  Th,  II,  JO,  II,  »8,  41,  45  {  C  •  C.  Th.  9,  I,  I J  C.  Th.  »,  i,  4,; 
Th.  I,  10,  ]  i  C.  1,  9,  4.  LrniKh.  epiit  10,  69  ;  modifini  bf  C  3, 

■  WalEnJUnheoFccht.  ^  iSt-3.  14, 1, 
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try  the  causes  of  those  connected  with  the  palace,'  as  until  lately 
here. 

Tenents  and  slaves  o(  the  Crown  were  under  the  tonus  demo- ' 
rumi*  and  those  living  on  the  imperial  and  patrimonial  domain', 
under  the  RatUnaUs  rti  privata.^ 

Since  the  fifth  century,  the  magiiter  militum,  Jux^  comes,  or 
Titagister  affidarum^  in  frontier  lands,  had  jurisdiction  over  soldiers.* 

Lastly,  persons  in  holy  orders  had  their  court  before  the  bishops ; 
and  inferior  bishops  before  superior." 

Should,  therefore,  suit  be  brought  in  the  ordinary  court  in  any 
of  such  privileged  cases,  the  exctptit  fori  privilegiati  was  available ' 
as  a  dilatory  plea.  There  were  several  of  these  courts  tn  England 
which  have  been  gradually  abolished  or  swamped  in  the  county 
courts.  The  last  great  leprosy  of  the  palace  court,  anal<^us  to 
the  court  of  the  maghter  o^darum  in  its  original  jurisdiction,  was 
abolished  by  Act  of  Parliament  in  1850. 

§   2J4I. 
By  the  txceptto  prima  imtantia  the  defendent  allege*  that  he  Eraeptiopt 
must  be  first  cited  before  the  inferior  tribunal  before  being  sued  in  .'iMuti*. 
the  superior  court. 

,  §   2242.'   ■ 

The  txeeptio  deficientis  persona  standi  tn  judtcif  is  a  pl(  e  Eiccpdo 

capacity  of  the  puintUF  to  sue  for  want  of  legal  status,  Ht  '  ''** 

he  is  a  minor  or  a  slave.     In  England  the  objection  n 
taken  at  any  time,  and  be  good  on  writ  of  error,  that  ir 

sued  by  attorney  instead  of  guardian,  or  a  feme  convert  it 

joinder  of  her  husband. 

§  2*43- 
The  exceptio  dtfictentis  Ugttimatimis  ad  acta   impeaches  the  lutp.  <d 
agency  of  the  attorney.  ^^  ■*  •* 

§  2344. 
The  exeeptio  feriarum,  or  plea  of  vacation,  is  ^effective  as  a  Ztaf6o 
dilatory  plea  until  the  term  time  recommences.  farunm. 

§  2245. 
The  txeeptio  termini  nimis  angusti  is  a  plea  for  time.    There  is  Eiccp.  ten 
no  analogous  proceding  to  this  in  Eng^d  except  ±e  sumnxuts  i™-  "h* 
Jurtum. 

■C  »,  s,  Jt  C.   »,  16,  4)  C.  IS|         *C.  3,  s6,  7,  t{  C  Th.   i,  ii,  s; 
19,  II i  C.  II,  10,4}  C.  II,  «e,  },  4;     CTh.  3,  1,1,  II. 
C.  II)  a?)  1}  C.  ti|  >o,  J.  *  BrthiioMia-Hollw^  Som.  OciichM- 

'C.  J,  16,  II.  Kcf.^  S. 

•  Walter  Lc^ilj. 
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Eiccpt.  Dood.         The  excepiio  naiidnm  fratlitx  cautionis  pra  recanventiont  tf  tx- 

P""*-  *""•        ptniii  is  dilatory,  to  compel  the  plaintiff  to  give  security  should  he 

M  in  the  action  ibr  Costs.     In  England  special  bail  is  required  of 

plaintifi^  not  resident  within  the   realm,  but  not  if  personally 

presenL> 

§  2246, 

E«tpt.  piur.  The  txctptia  antt  £tm  fetilimis  sive  piurii  pttitimii  tempart  is  a 

^^  plea  of  notninff  being  yet  due  to  the  plaintiff,  or  the  matter  in 

q.uestion,  which  has  been  already  fully  discussed.     In  England 

die  pluntiff  would  fail  in  his  suit  op  this  plea  being  pleaded, 

because  no  cause  of  action  has  accrued,  aetia  nandum  nata. 

§  2247. 
Eieepdoiu  Exceptions  are  also  termed  perpetual  and  temporary  in  the  same 

indnring  H  sense  as  actions,  because  some  are  available  so  long  as  it  is  in  the 
«cSo"tenned  power  of  the  plaintiff  to  sue,  and  this  may  be  taken  as  the  general 
popctiuL  rule ;  for  although  the  plaintiff  can  chuse  his  time  for  suing  within 

a  certain  limit,  the  defendent  cannot  cbuse  his  for  pleading  his 
exception,  and  must,  so  to  say,  wait  the  convenience  of  the  plain- 
tiff to  sue  him.*  Thus  the  actia  redhibitaria  is  limited  to  one  Tear, 
within  that   time  it  must  be  brought,  or  with  that  period  the 
xpires ;  but  if  the  thing  bought  have  secret  defects, 
nd  the  redhibitory  action  lay  by  the  purchaser 
lor,  and  he  neglect  to  bring  it ;  after  the  ex|Hry 
B^cver,  the  vendor  sues  for  the  price,  under  these 
le  plea,  that  the  article  was  defective,  will  be  still 
:  the  maxim  omnts  excepttantt  tunt  perpttux. 

§2248. 

Exception  There  are,  however,  certain  exceptions  which,  by  their  nature, 

pwpetiw.  are  available  for  a  limited  time  only }  and  others  which  the  law 

requires  should  be  pleaded  within  a  fixed  term,  otherwise  they 
expire,  and  are  therefore,  properly  speaking,  obnoxious  to  limi- 
tation. 

If  a  creditor  promise  his  debtor  not  to  sue  within  a  certain  dme, 
the  latter  can  clearly  avail  himself  of  the  exceptia  pacti  dt  nan 
ptttnda  itmparalisy  only  so  long  as  may  be  stipulated  in  the  agree- 
ment.* 

Sometimes  the  sovereign  of  the  country  accords  his  debtor  the 
privilege  of  not  being  sued  by  him  for  one,  two,  three,  or  more 
years,  termed  a  merataritim  ;*  consequently,  should  he  do  to,  the 
exctptia  moratarii  is  an  available  plea. 

'  Ciratoo  v.    Hudd    6,  Tiint.    ta\         *  Buii  nbtil.  tui.  Cb.  i,  i,  1. 
TbambMca  t.  PidGcD,  Eidi.  igj*. 
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Other  exceptions  are  specially  limited  by  law,  among  which  the  ■ 
fxceptio  nan  numerata  petunia,^  which  is  restricted  to  two  years, 
and  the  non  numerata  dotis.^  to  varying  periods,  arc  to  be  par- 
ticularly mentioned  -,  but  in  these  the  defendent  has  die  means  of 
compelling  the  plaintiff  to  come  to  issue  with  htm  before  the 
expiry  of  the  term  fixed  by  law,  and  so  there  is  no  foilure.of  jutticc, 
save  oy  the  defcndent's  own  default. 

Some    authors  would    look    upon   excepdons  as  defiefldetits'  EiceptioMu« 
actions,  which  they  may  bring  against  the  plaintiff,  per  imdam  ""«'»«'•«■ 
actitnis,  as  it  were,  in  the  negauve,  and  so  force  him  to  an  issue  ;* 
it  is  hardlv  necessary  to  remark  that  this  theorie  is  wholly  devoid 
of  authonty.*    We  now  pass  to  pleas  in  bar. 

§  1249. 

The  exceptia  Scti.  Macideniani^  Is  a  civil  and  peremptory  plea  Excepdonn 
to  an  action  brought  against  the  father  or  son,  for  a  debt  con-  ^^j^f . 
tracted  by  the  latter  in  contravention  of  this  law,*  and  is  avidlable  ^^J^^J'^J^ 
against  all  actions  on  contracts  concluded  with  the  view  of  evading  Uued. 
this  laW}  contrattus  mabatne.^ 


§  2150. 

The  general  provisions  of  the  Scti.  VelUiani  render  void  all  the  Sicqit.  Set. 
intircmionts  of  women,"   opt   exctptiem^    and    this   includes    all  Velleuni, 
evasions  of  this  law.     Just  as  little  will  a  renunciation  of  the  law 
beneAt  a  plaintiff  to  whom  this  exception  is  opposed.' 

It  is  to  be  reckoned  among  the  htntficta  Ugti^  and  to  the  jura 
singularia,  as  departing  from  the  strict  rule  of  law.  With  respect 
to  woman,  it  is  a  prohibitive  law,"'  because  it  is  directed  against 
the  thoughtlessness  of  women  In  respect  of  promises  which  they 
may  be  subsequently  required  to  fulfil,"  and  puts  it  out  of  their 
power  to  renounce  its  benefits. 

Of  course,  this  exception  is  not  allowed  to  prevail  when  a 
transaction  has  been  fraudulently  disguised  as  a  female  interces- 
sion, with  the  ultimate  view  of  profiting  by  the  provisions  of 
the  Senatus  Conaultum. 

'  i  i6»7,  *  loSj,  h.  op.  •Jidli  P.  16,  »,  1,  i4i  C.4,*9, 

*j.  C  Ctipn^    due  de    reb.  menc  I,  4. 

ftcolt.  t  «  >q.  p.   3  iqq.  Goett.  i753[  '  ^-   •*'  ''  '*•  •!■  3"*'  C.  4j  »9f  3> 

Chmt.   Koch.  dla.  de   pnncrip,   KA  m  lo,  15,  ig,  so.. 

inlctr.  i  6,  >q.  Cim.  17S0.  '  Id- 19.  ^  nit. 

>  Weber  in  den    Btja.  nc  Uhn  der  *  C.  4,   19,    IJ,  16,  it ;    F.    iG,    1, 

KI4  !■  I  f  HopAier  com-  ^  1999-  ^r  '  f ' 

**3>>.§iS3>.§»i>o.n-<T-i  P-«4.  '•*'■  »*>  '■  >'•  *  'i  C.  *,  29,  i,  1, 

'•id.  3,  S  ]  !  Id.  7,  f-  *  J.  "  Thib.  SjBT.i  60J. 
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§   2151. 

The  question  of  the  degrees  of  age,  from  inlancy  to  old  ige, 
lenectiHf  have  been  altady  lullv  discussed.'  The  ixctptie  rtineris 
atatit  is  available  \xf  anjr  one  before  he  has  attained  the  full  age  of 
twenty-five,  provided  he  have  not  deprived  himself  of  the  buiefit 
of  hit  plea  by  acknowlednnent  of  his  Kability,  after  his  attainment 
of  fiill  aee,  or  the  case  be  not  within  the  provisions  of  the  Sctm. 
Macedonianum. 

The  same  is  the  Uw  of  England,  which  is  very  strict  respecting 
the  conclusiveness  of  the  acluiowledgment  by  a  major  of  obli^ 
tions  contracted  by  him  as  a  minor. 


§  2252. 

The  exteptu  rtijudicaLe  is  one  of  the  mosteffisctive  peremptory 
pleat,  for  when  the  sentence  has  once  become  a  ra  jadieata,*  it  is 
no  longer  rescindable ;  hence,  this  exception  lies  against  him  who 
attempts  to  bring  the  same  cause  a  second  time  to  trial,  or  would 
a  second  time  bring  suit  for  the  same  cause,  by  a  defendent  who 
has  once  already  had  judgment  in  his  iavor,  his  successors,  and 
sureties. 

Hence  the  action  to  which  it  is  opposed  must  be  for  die  same 
cause  i  and  it  is  still  held  to  be  the  same  where  the  plainttfi*, 
having  biled  on  the  whole  petition  already,  afterwards  sues  for 
a  part  of  the  same  subject  matter,  or  vice  veria,*  or  sue  upon  the' 
same  ground  of  action.*  Where,  too,  the  parries  are  the  same,* 
and  such  are  accounted  the  defendent  himself,  his  successors, 
whether  universal  or  singular,^  whether  dominus  and  procurator, 
tutor  and  pupill,  father  and  son.T  A  ret  inter  alios  acta,  aliii  nm 
facit  prajudicium^  except  in  a  eauta  Ubera&s^  him  whose  itatut 
is  no  quesdon,  and  a  eentradtctor  Ugitimus  is  present." 


§  "53- 
Inasmuch  as  the  cfiect  of  the  res  judicata  is  peremptory,  so 
the  exceptie  Juris  jtirandi  is  equally  so  when  it  tokes  the  place 
of  it,  because  a  sentence  in  some  cases  may  be  founded  on  the 
mere  oath  of  the  defendent  i^  consequendy,  no  appeal  lies  against 
such  sentence,'"  nor  can  it  be  revoked  upon  the  ground  of  perjury 


,;.'„;?;.Jo,t  ;.■'•"'""•""■ 
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unless  there  be  a  special  exception  in  the  particular  law  in  question 
in  that  behalf;  for  the  plaJntuF  has  agreed  to  rest  his  case  on  the 
dclendent's  oath.> 

§  2254/ 

The  *xceptio  pacti^'  or  paeii  eomjtnti,  is  a  plea  based  on  a  I 
special  compact  between  the  parties  in  contravention  of  some  par- 
ticular proviso  in  which,  the  defendent,  I^  his  plea,  alleges  that 
the  plaintiff  is  suing.'  This  pica  may,  therefore,  according  to 
the  nature  of  the  contract,  be  dilatory  or  peremptory,  as  that  he 
will  not  sue  within  a  certain  time,  or  that  he  will  never  sue  the 
defendent  at  all.  According,  therefore,  to  the  terms  of  the  con- 
tract, the  plea  will  have  a  vciy  different  effect,  including  all  the 
incidents  and  conditions  of  time  and  place. 


§  a255- 

The  txeipth  ntn  adimpltti   eentractut  is  only  available   in   a  Eicepdaiu 
bilateral  contract,  where  both  parties  have  to  do  something,  and  ■^■■npicii  c 
the  performance  of  the  one  is  contingent  on  that  of  the  other.*    In  '^"^ 
such  case  cither  party  can  protect  himself  by  this  plea,  and  hold 
back  until  the  other  has  fulfilled  his  obligation.^ 

The  ixeeptia  mn  adimpltti  contrtictus  need  hot  be  proved  by  him 
who  resorts  to  it,  whatever  the  nature  of  the  suit  may  be,°  pro- 
vided the  exception  be  pleaded  with  certainty ;  but  where  the 
exctptio  tun  rite  adimpUti  contractus  is  pleaded,  proof  is  required  Nm  rite 
that  the  contract  has  indeed  been  performed,  but  not  fulfilled,  that  ■■'""pieti  ^ 
is  to  say,  that  the  execution  of  it  has  been  imperfect.'  tractui. 

Where  the  contract  is  not  bilateralis^  or  reciprocal,  this  plea 
is  no  answer  to  the  action. 


f  2256. 

The  txceptia  rii  venditx  et  tradila,  or  plea  of  goods  sold  and  de-  Ex«ptia  n 
livered,  is  an  answer  in  eviction,"  by  the  acquirer  and  his  heirs,  to  »«nditje  a 
an  action  by  the  auctor,  or  those  making  with  him  one  and  the  same  '"''""■ 

'  P.  II,  »,}li.C.  4t  I,  t.  *F-  A-   KSnh(ri4  de  ».  empr.   nOo 

»  4  ISM,  b.  op.  I  P.  1, 1+,  7,  S  +•  »dinipl.  coolf.  ImnL  Upi.  1716. 

*  Ciiu)  4,  If  116.  '  Lcyiet  ip.  108,  M.  i,  Sp.  i]l,  M.  t, 

*  Preher  parerg.  L.  I,  c.  t6  (Otto  3 ;  HomiDel  rhipi.  ota.  87  ;  Weber  iibei 
Thet  t  I)  i  C.  Birth,  de  neg.  contr.  die  Veriind.  lui  Bewuifiibr.  in  Ci».  Proc 
nnibt  Lip*.  170$)  led  vide  Schick  de  H>1.  iSoj,  tL  d.  17  {  H.  E.  Borneminn 
iSrd.  conlT.DDilat.  (^lyph.  170!.  de  confen.  qmlif.  etc.  Hani.  1E061  Gliick 

*  P.  19,  I,  TJ,  4  1;  Id.  25;  C  I,  3,  Pand.  17  lal.  p.  iiS-1391  Borit.  t.  d. 
II  i  Cocuii  J.  C.  L.  19,  t  I,  qu.  3i  BrwutUii,  p.  116-7;  AreluT.  f.  C.  P. 
J.  F.  WahUenit.  et  indole  Impleni.  noa  7  vol.  3  Htt  n.  iS,  14.  vol.  z  Hit.  n.  9; 
■ec.  Ooett  I751 ;  H.  C.  F.  Wehm.  de  u-  Ading  iiber  die  Etnt.  d.  nicht  erTDllUn 
cept  DOS  a^pl.  coDIt.  Erf.  179O.  contr.  Regenib.  1I19. 

*  %  *10$,  h.  op. 
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legal  person  or  surety  in  eviction,  where  no  special  contract  has 
*  been  concluded  in  that  behalf. 

This  plea  goes  further  and  compeb  them  to  surrender  that 
which  they  have  illegally  detained. 

Instead  of  pleading  this  plea,  the  possessor  "os-t,  if  he  prefer  a, 
surrender  the  object,  and  become  himseli*  plaintiff  in  evictioa. 


S  2257. 

The  iiictptia  diminiij  or  centra  vindUatit,  is  the  converse  of  the 
action  of  vindication.  If  it  be  established  that  the  defendcnt, 
who  denies  that  he  Is  in  possession,  is  so  notwithstanding, 
he  is  obliged  to  take  the  place  of  the  plainoff  by  way  of 
penalty.^ 

If  the  possession  be  proved,  but  the  defendent  deny  that  he  is 
the  Jominusy  he  may  do  so  by  the  txctptia  damnii;  and  it  lies 
upon  the  plaintiiF  to  rebut  this  allegation,  after  having  previously 
given  due  description  of  the  object  in  controversy.* 


§  2258. 

A  rescript,  which  has  been  issued  petitorily,  ad  tHstantimi^  and 
not  of  free  unll,  tx  ariitria,  loses  its  effect,  when  the  person  who 
moved  its  issue  can  be  accused  of  an  txceptit  eh  et  tubrtptimit^ 
that  is,  of  having  obtained  it  by  a  suppression  of  the  true  state 
of  the  lacu,  or  by  the  assignment  of  lalse  grounds.  If  tbe 
petitioner  be  in  a  position  to  receive  that  which  the  retoipt 
secured  to  him  in  course  of  law,  by  giving  the  necessary  proof^ 
he  is  bound  to  make  good  his  case  against  him  who  opposes  the 
rescript,  by  proving  the  falsehood  of  the  txctpiia  sut  or  ai  rep- 
tiatisy  but  ui  all  other  cases  the  reverse  is  the  rule.' 


§  2259. 

The  txciptia  tattui  is  available  by  any  one  who  is  sued  by  anottier 
upon  a  transaction  based  on  illeg^  compulsion,  technical^  termed 
-  nutttSi  wherever,  therefore,  the  actit  quod  autui  causa*  will  lie  in 
&vor  of  a  penon  as  plaintiff,  it  equally  lies  in  his  luvor  as 
defendent;  and  as  the  action  involves  rescission,  so  the  plea  ii 
an  answer  to  an  action  under  similar  circumstances. 

The  form  of  pleading  duress  is  impersonal,  because  it  is  not  a 

■  P.  6,  1, 1],  ^5,  on  C.  3,  II,  s  i  uMbn,  C  O.  Cndw 

'Id.S;  P.47,i,iq.  D.  dc  except.  Sabr.  et  Obrept.  eira»iai 

*Boehmcr  J.  E.  P.  L  1,  t.  3,  4  11,  de-  prob.  Rint.  i7lt ;  ^pottHt.  At.  practa 

pani  from  the  geaenl  principle  i  Ha&cker  by  rtKripL 

dtfendtui<>cber;prisc.J.R.S.t.i,f  1151  *  f  ig6S,  \  V)%^,  h.  op.  |  lUb.  SjN. 
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question  of  constraint  by  the  plaintiff',  but  of  constraint  bjr  any 
person  in  the  matter  in  issue ;  therefore  it  is  an  exceptta  in  rim 
scripta :  thus,  it  runs,  $i  ia  ta  re  nihil  mttus  causa /actum  est.^ 


§  2260. 

The  excepth  dolt*  may  be  pleaded  against  any  plaintiff  or  his  Eiccftio  iloU. 
successor,  who,  being  in  fhiud,  brings  an  action. 

The  exctptit  in  factumi  however,  is  the  proper  answer  to 
stctions  by  those  to  whom  the  dcfcndent  owes  reverence.' 

This  IS  the  exceptia  dali  maliy  in  its  restricted  sense,  but  in  its 
more  general  signification  it  is  2  plea  founded  on  equi^,  and  is 
available  gainst  any  demand  which  may  be  resisted  on  e<]uitable 
grounds ;  this,  therefore,  is  a  good  plea  where,  in  fact,  no  fraud 
appears  in  the  transaction ;  hence  jurists  are  wont  to  distinguish 
between  the  two,  by  terming  the  former  the  txctptig  Jali  tpedalii, 
and  the  latter  gentralii. 

The  exceptia  Jali  mali,  or  dalif  differs  fix)m  that  of  metus  coma 
in  diis ;  that  the  ibnner  is  pleadable  generally  and  impenonally, 
but  the  latter  is  not  so,  and  hence  it  is  not  an  exceptia  in  rem 
scriftay  but  must  be  directed  specifically  against  the  plaintiff, 
St  in  ea  re  nihil  dela  mala  actons  factum;*  and  the  reason  of 
this  difference  is  clear,  because  if  a  man  have  been  constrained  to 
do  any  act  by  another,  the  wrong  partakes  so  far  of  a  public 
nature  as  to  intitule  him  to  have  it  considered  t  whereas  delus  is 
far  less  scriouri  in  its  consequeiKies,  and  it  would  be  hard  to  make 
a  third  innocent  party  responsible  for  the  fraud  of  another. 

This  plea  runs  on  all  fours  with   the  actit  dali;    wherever,  FoUtnntbe 
therefore,  that  remedy  would  be  competent  to   the  defendent,  ™iarfti>« 
if  he  were  phuntiff',  the  pnctor  allows  this  pica,  in  &ct,  to  him,  *"" 
as  defendent,  whether  the  question  at  issue  be  founded  on  con- 
tract, testament,  or  a  law.* 

Ilius  where  a  pair  of,  probably,  pearls,  has  been  pledged  as, Three uni. 
security  for  a  certain  sum  advanced,  and  has  perished  by  the 
£iuJc  of  the  pawnee,  who  then  sues  for  die  money,  he  can  be 
specially  met  by  the  plea,  //  inter  nu  et  te  non  canvenit^  ut  saluta 
petunia  unianei  mibi  reJdantur, 

Considerable  latitude  is  allowed  in  this  plea,  and  it  may, 
in  such  cases,  be  more  properly  termed  special ;  of  this  a  case  is 
given  in  the  Digest.  A  grandfather  leaves  each  of  his  grand- 
oiildren,  by  his  daughter,  100  aurei,  and  adds, — Ignatdte;  nam 
patueram  vebit  ampUus  relinquere,  nisi  nee  Fronta  pater  vester 
male  acetpisiet^  cui  dtdiram  mutua  quindecim,  qu^  ab  ea  redpere 


'  P.  44.  4.  4.  *  3J-  '  P.  44,  4.  ",  *  I  (  ]■!.  4.  4  "«■ 
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MM)  p^tuif  postrenu  bestei  qui  rrrihi  ftrt  emntm  nAttanttam  ab- 
ituurunt,^ 

If  the  heir  of  the  grandfather,  bj  the  son,  claim  fifteen  aurci 
from  these  grandchildren,  heirs  of  the  grandfothcr^  bjr  the  dau^ter, 
he  can  be  met  by  this  special  plea. 

Another  and  still  more  involved  case  is,  whether  a  dau^ter 
instituted  under  a  condition,  can,  if  she  lose  the  inheritance  fer 
the  salce  of  preserving  the  aetia  iutti^f  sue  for  the  i^gtcj  left 
by  her  nfother. 

Mtvia  filia  mia  ix  stx  uncm  teres  mibi  »fa,  li  aim  cobereMbus 
hiis  parent  rationim  fecerit^  pra  mea  portiotu  m  diem  mortis  m*^ 
ejus  actus-,  qui  pendtt  ex  tuiela  tua  quam  litius  pater  metis,  avtu 
tuus,  administravit — to  which,  on  this  statement  of  facts,  the 
reply  is,  that  as  she  is  clearly  stated  to  be  suing  contra  valuntatemj 
the  exceptio  deli  will  lie. 

This  plea,  then,  is  available  by  2  liberal  constructton  in  almost 
all  the  cases  in  which  other  pleas  arc  not ;  it  is  far  more  elastic 
than  the  English  plea  of  fraud,  and  fraud  and  covin,  whereby  an 
absolute  deceit  is  conveyed,  and  it  may  be  therefore  sud  to  be  the 
cover  under  which  any  uii&ir  act  can  be  constructively  charged 
upon  the  plaintifr, 

§  2261. 

The  exciptia  Jlviiimis*  enables  a  defcndcnt  to  demand  that  his 
'  correal  obligees  llnll  be  sued  pre  rata,  and  this  plea  Irees  him  for 
ever  from  the  liability  for  the  shares  of  the  other  parties,*  He 
cannot,  however,  refer  the  creditor  wh<4]y  to  his  co-obligees,  save 
the  law  give  him  this  special  privilege  ;  as  when  they  only  have 
wholly  received  that  upon  which  the  claim  is  basfcd.* 

If  the  one  correus  dtbendi  have  paid,  he  cannot  sue  the  others 
for  indemnity,  if  they  have  not  obligated  themselves  to  htm  b 
that  behalf,  or  he  have  omitted  to  obtain  the  cession  of  the  right 
•  of  actions  of  the  creditor.* 

Those  who  grant  the  plea  of  division  to  their  eo-oblieees,  form 
clearly  an  exception  from  this  rule,  and  in  which  case  tne  remedy 
is  available  then  only  when  he  who  has  paid  was  in  a  position  to 
avail  himself  of  the  plea  effectively,  and  has  not  done  so,  in  order 
to  benefit  such  other. 

Whatever  has  the  same  effect  as  payment,  liberates  the  oUict 
debtors,  but  not  in  virtue  of  a  simple  release  of  the  one ;  never- 
theless, they  are  protected  ope  exctptionis,  against  the  creditor,  if 

'P.44,^i7.4>-  'P-  4«.   '.  35i  P-4'.  J.  7«iC.I, 

'%  1589,^  >^t3>^  'B>4i  S  '^>S-  4°>  i>   f*bcr  mnj.  L.  it,  c.  6;  Vk. 

'Paul.  R.  5.  lo,  ^  4j  1.3.  !□,  V  4i  Qieu.  kI.  t..  i,  c.  6i   cooDi  S«U.  ia 

P.  46,  I,  36 1  Not.  9j  {  Wening  in  Linde  Unle  ZdCKh.  j  ml.  4  Hft.   n.  It,  4  nL 

Zcinch.  4  vol.  J,  Hfi.  n.  17.  t  Hft.  d.  i, 
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the  agreemeht  wm  tiot  co^toded  in  behalf  of  the  person  *(■  the 
coiurattoiHi,  or  if  they  hftve  a  remedy  agtmet,  such '  ccmtraeting 
parties,  provided  always  fhat'they  hate  paid.* 

If  the  crediiof  be  thtf'  Successor  of  a  debtor,  the  other  eo^ 
debtor)  are  only  liberated  as  far  as  regards  the  partnership  than 
of  such  odier,*  or  if-a  co-debtor  has  a  set-olT.* 

The'  penalty  of  delay  on  the  pari  of  one  debtor,  does  not 
injthi6usly  aScct  the  others  ;*  but,  in  other  respectt,  stf  for  at 
etrrtideitndi  a^e  concerned,  the  rule  is  more  seT^.** 

The  surety,  as  well  as  the  mandatary,  has  the  txctpta  htntficu  i  , 
ordinis  et  eueussianit,*  wherp  it  has  not  heea  expieSsly  repudiated,  "^^^ 
or  the  debtor-in-chicr  can  be  reached  without  any  great  difficulty. 
It  consist^  in  the  right  of  the  surety  to  require  that  the  debtor-in- 
chicf  be  sued,  to  judgment  ,befbre  the  su^t  is  made  ex^ci^^iy 
a^init  the  i»on4«nan. 

§  2263. 
The  txetptio  Ugis  anastasiaiue  is  to  be  found  ^  another,  part  of  Zuepdo  ixyt 
this  work,'  and  consists  in  a  .  special  plea,  to  the  e&ct,  that  a  '"""^'"■'' 
doubtful  claim  has  been  bought  up  by  a  ppw^rfulsiaior,  for  the 
purpose  of  using-  his   power  and  influence. to  make  it  available 
a^inst  a  weaker  adversary. ' 

%  2264. 
T^ere  is  so  great  a  similarity  between  the  English  and  Roman  Profrca  af 
pleadings,  both  in  their  history  as  also  In  their  nature^  as  to  induce  ^"S™"  P'*^ 
the  strong  presumption  of  the  former  having  been 'Imrro wed  from 
the  latter.     Under  the  oldest  system  of  pleading,  in  the  age  of  the 
legis  actiones,  when  everything  was  oral,  and  had  its  practical 
meaning,  pleadings  were  doubuess  as  fine  as  when  the  ort  tenut 
system  had  become  fully  dcvdoped  in  Westminster  Hall,  by  which 
a  great  part  of  the  cause  was  tried  at  once  and  off  hand ;  for  the 
defendent  was  compelled  to  plead  or  demur,"  and  the  is$u<;  was  then 
at  once  settled  before  the  jndge,  as  it  was  before  the  pnetor,'  axA 
went  to  the  jury  for  the  nets  only,  all  the  legal  questions  which 
could  be  settled  before  trial  being  disposed  of.     There  is  no  doubt 
that  this  came  through  the  Normans,  since  it  is  found  not  matured 
as  a  system  till  long  after  the  conquest,*'*  or  to  have  been  de- 
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lired  from  those  sources  of  the  R<Mnaa  Uw,  which  existed  in  tUt 

island  before  that  period  as  remnuits  of  the  Rooian  occupadoo,  or 
as  introcluced  subiequendy  by  the  Saxons,  who  hid  in  their  own 
countries  adopted  the  Romas  laws,  and  with  tbem,  alto,  the  prac- 
tice to  a  considerable  extent,  and  so  brought  them  to  England. 

To  save  the  time  of  the  courts,  as  business  increased,  it  wu 
though  an  iniffforeineDt  to  reduce  pleadings  to  writing,  and 
exchange  the  docuotents  between  the  parties  extra-ju£cially. 
This  was,  then,  in  so  far  as  the  writing  was  concerned,  analogous 
to  the  formular  process  of  the  imperial  age  of  Rome ;  but  it  had 
this  notable  (hScrence,  that  there  the  issue  was  settled  before  the 
magistrate,  reduced  to  writing  by  him,  and  that  sent  down  as  the 
record  the  judge  was  to  try  i  but,  according  to  die  extra-judicial 
srstem  of  England,'  the  issue  was  and  is  made  up  between  the  par- 
ties out  of  court,  controlled  but  very  insufficiently  by  the  discred(» 
rither  party  has  to  appeal  to  a  judge  at  chambers,  or  in  certain  cases, 
to  the  court  on  a  disputed  point.  The  consequence  of  this  was 
great  abuse,  the  pleading  of  sham  and  ialse  pleas,  for  the  sake  of 
delaying  the  suit,  and  gaining  time,  over  which  the  court  had 
no  control,  until  they  probably  went  down  to  trial,  and  were  thm 
exposed,  when  they  had  done  all  the  harm. 

This  system,  with  all  its  eiTors,  led  to  a  most  fine  and  logical 
development  of  legal  principles,  because,  where  a  point  came  to  be 
argued  on  demurrer,  the  advocates  on  either  side  bad  abundant 
time  to  consider  the  case,  and  put  it  properly  before  the  court,  and 
out  of  this  system  arose  certain  lo«cal  principles  of  the  greatest 
value.  These  are  admirably  explained  in  the  work  of  Mr.  Ser- 
jeant Stephens  on  pleading,  the  rules  laid  by  down  whom,  as  in- 
serted here  in  a  foot  note,'  give  a  general  view  of  that  work ; 
and,  although  a  late  Act*  of  the  legislature  has  altered  the  form,  it 


Kjos  I.— After  the  d«d«fadoa,  the  ptitia  mot  it  tstcU  Kite  JcmBr,  or  pie 
traiene,  or  by  mj  of  confeaioa  ind  aToiduce. 
I.  Of  danumi. 
II.  Ofpleidingfc 

I.  Of  (he  latan  ud  pfopaida  of  mmiriti, 
t.  Of  the  oature  ud  propertiei  c^tlimimp  m  miJhoM  tni  m 
3.  Of  the  natUR  ind  piopeitiei  of  fltaJii^  w  [iwtrid,  1 ' 
to  thar  quality,  ■■  boag  hy  wiy  of  tcaTOK,  a 


RuLi.~«AU  plndisgi  m 
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has  altered  nothing  in  substance,  for  logic  will  remain  logic  decfute 
all  the  legislature  may  do  to  the  contraiy. 

The  new  Art  has  shortened  the  form  in  which  pleadings  may  be 
drawn,  abolished  the  distinction  of  actions,  allowed  many^  causes 
of  action  to  be  combined,  and  increased  the  uimmary  junsdiction 
of  the  judge. 

This  could  not,  however,  have  been  done  if  diere  had  not  been 
a  matured  system  upon  which  to  base  it.  A  modified  restoration 
of  the  old  oral  pleadings  would,  doubtless,  have  been  an  improve- 
ment, but  the  expense  attending  that  mode  of  joining  issue— for  an 
incredible  proportion  of  issues  went  off  on  the  pleadings — prob^ly 
deterred  the  common  law  commissioners  from  adopting  that  inte- 
gral restitution.  The  principle  upon  which  this  Act  is,  in  {art, 
named,  is  the  citing  pleas  by,  their  abstracts,  instead  of  setting 

SEcnoN  III. 

or   lOLn   WBICB   TtNO  Tfi  noDDCI 

Rdlb   I.— Pltadiagi  muW  not  be  dooUe. 

Of  the  DMiue  of  duplidiT  in  gcneraL 

tt  tMd  iUiutreHvt— 


_ or  faelilj  a/iti  tnavitr, 

s.  Mtttur  mej  i*ffia  IS  mah  g  flauiitg  Jaitit  timgb  k  it  ill  fluJid. 

}.  Bu  maner  mmitrriii/,  viill  ml  nferali  a  mth  t  flia£*g  dmiii. 

4.  f/cr  auitrr  tbal  ii  flitJid  ailj  di  m  aaaiarj  nJucouirr  it  anelhir  aitt^a- 

J.  Ntr  wullin,  hwmr  mrnhiftrim,  tbal  It^aitr  aaititnti  twt  tm  cnnsW 

Rou  II.— It  It  not  lUonble  bodi  to  plad  ind  to  demar,  to  the  nme  nutter. 
N3.    Thli  a  now  pennittcd  by  15  ft  16  Tict.,  %  to. 

SECTION   IV. 

RoLi       1 The  pleadinp  miut  hive  cntuntyof  plue. 

RvLX     11.— The  pleadinp  mutt  h»e  cettain^  of  time. 

RuLi    lU The  pleadinp  muM  iped^  qiuli^,  qiundtjr,  and  Ttlne. 

RvLi   IV.— Thepkadingi  miut  ip«ci^  tbenanuiofperHni. 
Rm      v.— The  pladiop  mult  (how  title. 

1.  Of  the  cue  where  a  party  allegea  title  in  blnuelf,  or  in  another,  whow 
authoritf  he  pleadi. 

1.  Of  the  caw  Inhere  a  party  allege!  title  in  hit  *ijtiuij. 
Rou    VI.— Thepkidlnga  mutt  thowaathoiity. 
Rdu  VII.— Id  general,  whaterer  ii  alleged  in  pleading,  mint  be  alleged  with  certaintjr. 


I.  It  iiaM  lutaurj,  nr  ^AehEi^ 
1,  //  it  MH  tueaury  It  uatt  matter 
3.  Ii  h  lal  miatufj  a  lleU  malli 

'  '  ivBj  It  allrgf  draimiliaca  naalarilj  hi^Bid. 


1  aalt  tiain^ct  a  aurify  matiir  e/imJima, 

t/wbich  ibt  tmrl  tail  nuia  ix  tMck. 

vibkb  v/tuli  camr  min  fnftrly  Jnm  tbt  ahtr  uJt. 


t.  It  ii  ml  mrraary  a  allvi  lobat  ibi  lata  nUifrtami. 

6.  A  [inrrml  imdi  tfpUa&ig  it  allnttJ,  iiihtn  grtal  frslixllr  u  tbtriij  avtidti. 

7.  A  gairal  imdi  tf  fltaJing  it  tfia  uifficitwl  mtoY  lit  alUgatitB  «  lit  cdur  lijttt 


It  imaiiajt 
t.  til  grtaur  fartiemlariij  ii  rtfairtJ  liam  lit  nalan  tf  tit  ibimg  fliai^  v«ll  na- 

9.  Lmpartiadarif/it  njmrid,vitiiibt  fatii  lit  mart  in  tit  laaaitigt  if  tbi  t/faiilt 
party,  liam  tf  itt  farij  fkaMxg. 


ItvGoO^lf 
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them  out)  and  refeirtng  to  the  judge,  extn-judicul^,  a  great  nunj 
questions  which  Jbrmerly  came  before  him  in  court. 

§  3265. 

i-  As  the  defendent  has  the  power  of  defending  himself  agaiitst 
an  action  by  an  exception,  so  the  plaintilF  has  the  right  of  meeting 
the  dependent's  plea  by  a  reply.  This  is  termed  rtplica,  or  more 
commonly  t  rtplicatia ;  and  this  is  just  because  there  maybe,  not- 
withstanding the  admissibility  of  the  plea,  a  perlecc  answer  to  it, 
by  way  of  icfiy,— Internum  evinit  ut  exceptio  quet  prima  fatie 
jttsta  videatur^  inlqui  meet,  ^uod  cum  accidit,  alia  alUgatione  opus 
tst^adjuvandi  aclorit  gratia,  qua  repltcado  vacatur,  quia  per  eum 


10.  Ltu  partliiilaritj 


a  particularity 


Rbli        I.— FlOKJinp  mvM  not  be  InKoiible  or  tepugniat. 

Rnu       II. —Pleading!  mut  not  be  uabiguout  or  doubcfiil  in  meaning}  and  wbeo  twii 

different  meiningi  prcMnt  chenuelrea,  thit  eonnniUion  ihillbe  ttepted 

which  n  movt  uniaTouiihlE  to  the  party  pleading, 
Rvu      Ut. — Pleading!  muiC  not:  be  argnmPnfariTe. 
Riru     IV.— Pleadingamuit  not  be  hypotheticai,  or  io  (be  altematiTC. 
Rvu      V.—Pleadingi  mtut  not  be  by  way  of  recital,  but  mint  be  pontiTe  io  their  fono. 
Role     VL— Tbingi  are  Co  be  pleaded  acccrdiog  (s  their  legal  effect. 
Rdu   VU.— Pleading!  thould  obeerre  the  knowo  toam  of  exprtniaa,  aa  concained  a 

awicived  precedenti. 
Rvti  Vni.— PleadiDgi  ahoold  hare  their  proper  lonnal  commencement!  and  conclgtioM 

(the  Utter  ire  now  aboDahed). 
Rnu     DC.  —A  pleading  which  ii  bad  in  part  la  bad  altogethn. 

SECTION  TL  ;,.     ,       „      . 

or  aotia  wain  tchp  to  nxrwrer  raouim  akp  dilat  w  ruADora. 
Rn*    I.—There  mutt  be  no  departutc  in  pleadiaf. 

Rnx  n Where  a  plea  amoonli  to  the  general  iMue,  It  ihould  be  ao  pleaded. 

RduUL— Siupluate  i>  to  be  annded. 

s£cnoN  vn. 


RvLB       I.~The  declaration  muit  be  confemiable  to  (he  angina 
Ron      11.— The  declarabon  ahould  hare  it!  proper  commeDi 

condunoo,  lay  damagca  and  allege  ptodoction  of  aoil  (thit  \ma  it  ai 

naneceaaiy). 
Rnti    ni.— Fleaamnat  bcpleadediDdueDTder. 

Ruu    IT.— Pleaa  in  abatement  matt  gifc  che  plalndff  a  better  writ  or  JeclenKJon, 
Rdu      T.  —  Klatoty  pleat  mutt  be  pleaded  at  a  preLiminaiy  Mage  of  tlie  mit. 
Knz     VI All  tffirmidve  pleidingi  which  do  not  conclude  to  the  oouMry,  mnl  M 

dude  with  a  vetification  (both  conclnnont  are  now  abelitked). 
RvL>  VII — In  all  pleadioga,  when  a  deed  it  alleged,  under  which  the  party  cUmi 

juttifie!,  pnjfeit  of  loch  deed  muat  be  made  (now  ibniithfd). 
RntaVIII.— Ail  pleading!  mnat  be  prnperly  indtled  of  the  couit  and  tenn. 
Rnu    IZ.  —All  pleadinp  ought  to  be  true. 
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replicatuT  atqtu  resolvktir  vis  «xceptioniB.*  Si  nanftstia  -ctavAutil 
at  earn  ptcuniam  pettrt  lieerett  are  the  words  of  the  (onnular  pro^ 
cess,  in  which  Gaius  tdls  us  that  a  replication  was  clothed ;  hence 
it  is  patent  that  it  was  as  necessary,  in  a  itricti  juris  action,  that 
the  replication  should,  like  the  exception,  appear  on  the  ^e  of  the 
record.  The  above  is  the  form  of  pleading  in  a  case  in  which  the 
exceplio  pacti  eonventi  has  been  allied,  and  which  is  true  so 
hr,  but  where  another  and  subsequent  arrangement  has  been 
come  to,  reversing  the  first;  this  is  called  guaii  ixcepllonis  t*- 
ceptio. 

Gaius  g^ves  another  instance  and  fo 
banker,  suing,  for  the  price  of  a  thing 
auction,  is  met  by  the  plea,  that  the 
then  only  when  the  object  which  he  n 
been  delivered,  which  is  a  good  plea  ;  t 
provided  that  the  price  should  be  paid 
chaser,  the  banker  may  reply — Aut  . 
tmptori  res  traderetur  quam  st  pretium  er. 


§  2266, 

It  is,  boweverya  rule,  dut^achof  tbe  litigam  partiet^ould  be  Dapikuwor 
allowed  a  like  number  of  stttemeots ;  hence,  if  the  plaintUF  bring  dupika. 
his  acdon  to  which  the  defendent  pleads,  and  thereupon  the  plain- 
tiff reply,  the  defendoit  has  a  right  to  the  last  word,  which  is 
called  a  dupUca  or  dupUcatio. 

Rursus  iaterdum  evenit  ut  replicatio  qua  prima  facie  justa  sity 
inlque  noceat.  ^ad  cum  aceidtt  alia  aihgationt  opus  est  adjuvandtj 
rei  gratia  qua  duplicatio  vacatur  el  si  rursus  ea  prima  facie  justa 
videatur,  led  prater  aliquant  causam  inique  actori  noceat-,  rursus 
alUgatione  alia  opus  esty  qua  actor  adjuvetur^  qua  dicitur  triplicatio.  Tiiplieafio  01 
^arum  omnium  exceptionam  usum  interdum  ulterius  quam  diximus  Tripiim. 
verietas  negotiorum  introduxtt.' 


§  2267. 

The  pleadings  in  the  cause  did  not,  however,  we  see,  always  stop  Tripikada  ui 
at  the  duplication  ;  for  should  new  matter  arise,a/«^/iVfl  or  tripU-  Qii«lniplk»d>. 
eatio  was  allowed,  which,  according  to  the  principle  above  enume- 
rated, it  was  necessary  to  allow  to  be  answered  by  a  quadruplica  or 
quadruplicatie,  to  give  each  party  an  equal  number  of  allegations. 

These  were,  however,  unusual,  and  required  the  leave  of  the 
court,  venia  tripUcandiy  to  which  the  jut  quadruplicandi  followed, 
as  of  course. 

In  the  middle  ages,  and  in  some  ill-constituted  courts  on  the  con- 

•  I.  4,  14,  ^  3  i  0»lii»  4,  %  116.  •  Caiu.  4,  1)  116.  *  1. 4,  14,  $  }. 

VOL.   III.  4  A 
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Dsent,  the  advocates  are  allowed  to  run  into  qtantttpHcatimut 
and  itxtuplUatinnes^  a  practice  very  generally  cotidemned  by 
jurists. 

I  2268. 

These  triplications,  quadmplications,  and  even  the  quintupli- 
cations,  have  been  introduced  into  the  English  law,  under  the  deno> 
mination  of  rejoinders,  sur-rejoinders,  rebutters,  and  sur-rebuttcrs, 
beyond  which  the  pleadings  seldom  extend,  and  have  no  distinctive 
names,  and  the  nature  of  which  belone;s  too  exclusively  to  the  prac- 
tice of  the  common  law  courts  of  England  to  admit  of  detailed  men* 
tion  bere ;  it  suffices  to  say  that  they  have  gradually  ^len  more  and 
more  into  dissuetude,  and  will,  probably,  with  that  tendency  which 
the  English  law  has  gradually  acquirea  towards  equity,  follow  the 
example  of  their  Roman  prototypes,  and  speedily  become  matters 
of  mere  antiquarian  history ;  nevertheless,  an  acquaintance  with 
their  principles  is  necessary  to  the  student  who  studies  the  Roman 
law  in  order  to  lay  a  sound  basis  for  the  practice  of  that  of  his  own 
countfy  ',  and  for  this  purpose,  as  regards  their  general  principles, 
he  cannot  do  better  than  refer  to  the  admirable  work  of  Mr. 
Serjeant  Stephens,  already  cited  ;  and  for  their  practical  details  to 
the  no  less  meritorious  edition  of  Chitty's  Pleading,  by  Henry 
Pearson,*  of  the  Middle  Temple,  Barrister-at-law. 

'  Thii  gentlcnun  wia  m  monber  cT  Trinitjr,  Cunbiidge,  ud  gndoited  io  itjo  ■ 
19th  wnngler:  Benning  ft  Co.  1I47.  Tide  ilia  npplcnicat,  bj  the  sme  ladn-, 
i;  A  16  Vk.,  76,  pub.  1S51,  with  leTj  nhuUe  cmninenBiia  uid  »nnB<ibcn«i 
BauUut  ft  Cc,  Fleet  Street. 
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TITLE     XIII. 

De  InMrdiccn— Intcrdkti  umplicU— DupUcii— EihihiCoria— Rotitutarii— Prohibitorii 
— loccrdicM  (xbibitoria— Inlerdictuai  de  libera  hoinine  exbibcndo— De  liberii  «- 
Ubcndii  item  dnctndit— De  tibulii  exfaibeadii— lacerdicta  mcitucaru— latecdictum 
de  Ti  el  n  amuti— Ne  Tii  Gic  a  qai  in  poacsooem  miMul  ett— Remedram  iiiolii 
— InterdicCum  quod  vj  ant  cUin— Quonim  bononim— Quod  legatnnim— De  pre- 
cuio~FnudiCDriaiii— Interdicti  profaibitoria— InterdicCum  ne  i^uid  In  loco  Ncro 
SaL— Dc  mortua  inferendD— De  lepulcfan)  cdificaado— Ne  in  flunine  publico  iu*i- 
p»  liceat— Nc  in  Ramine  publico  ripave  ejnt  liaC  ne  peju  navigUuc— De  rip* 
minuenda-'Ne  quid  ia  loco  publico  vel  itineie  fiat— De  tii  publica  rel  ilineie 
publicci  rcficitndo — De  loco  publico  fruendo — Kunciaiio  novl  operit— Interdiccum 
de  reminioiubut— De  livit— De  aqua  quodduna  ec  wton—De  fbnte— De  ittoere 
acluque  privato— De  lupnRclebui  — De  arbnribiu  cEdendii— De  ^ande  legend!— 
De  diniao  infecto  iDCirdicnim  de  doadi— Uti  poaideai^Dc  migiindo— SalTiioum 
— Utnibi. 

§   2269. 

The  word  interdictum^  compounded  of  inter  and  dica^  implies 
the  giving  judgment  between  the  parties,  and  it  is  not  equiv^ent 
to  interlocutory  decree,  the  Romano-jurisdc  term  for  wl^ch  is 
rather  actio  prayudicialis.  The  prohibitory  class  of  interdicts  most 
resemble  the  injunctions  of  the  courts  of  equity,  since  the  ex- 
hibitory  ones  resemble  orders  to  bring  into  court  as  on  habeas 
corpus  or  the  production  of  documents,  the  restitutory  ones,  the 
decrees  for  specific  performance  or  actions  at  common  law,  for 
damages. 

Dice  must  therefore  be  ulcen  in  its  prsetoiian  sense,  da,  dico, 
addico,  as  applicable  to  cases  which  the  prztor  examined  in 
person,  and  thereupon  issued  his  decree. 

5  2270. 

Interdicts'  belong  to  the  extrarordinary  procedure  of  the  Roman  The  iDtodio 
hw,— in  other  woris,  the)f  rest  upon  the  honorary  law  of  the  turn  "  «p«''r 
pnetor,  who  was  in  the  habit  of  designating  in  his  album'  a  num-  *""     ""™* 

'  Bechnunn-Hollweg,  Rom.  Oeikhtt-     tbialu  inten&ti  oripoally  were  eibior- 
•eif.  (t  37  >   Walter  Gtach.  dea  R.  R.      diniiic  cognitkina. 
^   7ig  1    Leitt  Ban.   Poo.   1.  §    ;i-6o,         *  C-  8,  i,  i  i  I"'"!-  ^-  S-  5.  ^j  S  ^■ 
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ber  of  cases  in  which,  after  hearing  the  parties,  he  decreed  cm- 
interdicted  the  performance  of  certain  acts*  as  the  case  might  be, 
though  both  were  usually  comprised  under  the  general  term  inter- 
dicts. InterdictOy  properly  so  called,  were  ixhibitirria,  restitaria^ 
and  prahlhitoria ;''  it  then  remained  to  be  seen  whether  the  parties 
would  obey  this  injunction  or  not. 

The  scope  of  interdicts  applied  to  the  protection  of  consecrated 
and  religious  things,  and  of  chose  dedicated  to  the  public  use,  the 
relative  personal  relations  of  parties,  to  goods  and  chattels,  to  ques- 
tions of  dominion  and  possession,^ — in  short,  they  were  actions  in 
the  most  extended  sense  of  the  word*  as  to  their  positive  eficct 
and  operation,  notwithstanding  that  they  differed  froni  them  in 
their  nominal  and  restricted  signification.^ 
B  The  widest  sphere  of  their  operation  was,  however,  in  quesdoos 
of  possession  j  in  which  they  were  directed  either  to  its  recovery, 
its  maintenance,  or  its  acquisition."  The  £rsc  description  applied  to 
certsun  exceptional  and  faxateA  cases  without  any  connection  with 
each  other  i'  the  inttrdicta  uti  peuitUtis  and  utrubi  were  of  the 
second  categorie ;  the  uti  pauidttit  applied  to  land  and  buildings  in 
lavor  of  those  qui  nee  ft,  net  ciam,  nee  preearia  poss'uiebaHt^  '» 
which  case,  if  the  possession  of  the  one  were  found  imperfn^ 
that  of  the  other,  found  to  be  perfect,  was  preferred.  The 
inieriictum  utrubi  applied  to  moveables  in  the  same  way  as  the 
former  to  immoveables,  and  lay  in  fevor  of  him,  who  could  prove 
the  longest  unimpeachable  possession  retrospectively  in  the  year 
then  last  past,  from  the  date  of  application  to  the  court  -,9  which, 
according  to  the  later  law,  is  restricted  to  the  question  of  the  more 
perfect  possession  at  the  date  of  issue  joined,"*  Under  the  formular 
process,  both  were  given  when  on  an  action  for  dominion  the 
previous  question  of  possession  was  moved  between  the  coo- 
tentious  parties,"  and,  moreover,  in  all  cases  where  eitistent 
possession  was  disturbed,  because  he  who  would  disturb  the 
possession  is  looked  upon  as  disturbing  and  appropriating  it.** 

Under  the  old  law,  where  forcible  ejection  had  beeh  made,  it 
depended  upon  whether  it  was  simply  with  force,''  or  with  force  and 
arms,'*  which  were  ad  duat  disilmllei  reiy  duo  dijuncta  intenUctA^ 


'  In  the  proiinca  the  procDuul  itti- 

•  P.  43.  J".  '.  P'-l  C»™  4t  4  H»- 

M"    '^i    Pn"-   ^-   ^    S-   '•  *  "i 
Tfi«>phil.4,ij,*4. 

Theophil.+,t5,pr.                           ^    ' 

'Guui4,§  138-140;  P.  43,  I,  1,^1. 
'P.43,t.I,pr.iId.  1,1  ,,  .jOc. 

■"P.  43.  31, 1,^1;  1.4,15,^4- 

"Gaiui  4,  %  I4S(  P.  +3,  17,  ".  *)* 

proCK.  .3. 

C.8,6,  .iTh»pbiL4,.s,%4. 

;  P-  44.  7.  tl.V 

"  P.  43, 17,  3,  §  1. 

'P-1.3.3S.§»(  "■».!«• 

"  Ci«.  pro  Tullio,  44.  .p»ki  of  M  Wi. 

•GJ«4,?t43|P.43.,,i,43. 

»i    boa.   ript  »id.   c,  7.IJ,  14-19,  liiir 

'  Vide  KLelkr  .r>l  RudoriT.  b.  Sivigny'. 

StTigny'.  error,  right  of  po«e>ioo,  ^  40, 

p.  5.7   -ho  nli-ici  thi,iodidum'fcr. 

Pucht.ldrt.i,sog-ii. 

new  fb'itr.  of  th«  edict 

'P.43.'7, '.P-.^ii  G™  4,5148- 

''Cic.proC«.39,lI.proTull.46. 

"  Cic.  pro  C«c  31. 
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both  of  whichj  however,  apfrfied.cxduuvdy  to  nvwmUet,  because 
the  intirdictum  utnhi  and  other  tenedies  ntore  etpecUlty  afiected 
or  applied  to  immoveablci  ;*  and  lastly,  by  the  constitutions  against 
self-help.*  The  various  distinctive  differences  between  these  two 
edicts  were  abolished,  and  the  dt  vi,  and  de  vi,  armata,  were  fused 
into  one  interdict.*  The  principal  differences  between  the  two 
consisted  in  this, — that  the  undt  vi  did  not  L'e  against  persons  to 
whom  respect  was  due,  and  was  limited  to  one  year  ;♦  it  was  re- 
quired that  the  plain  tiff -should  have  had  actual  possession,*  and  the 
exception  that  the  plaintiff  himself  vt  aut  clam  aut  precaria  fisit- 
des'iet  was  allowed."  The  undt  vt  armata  lay  even  against  persons 
to  whom  respect  was  due,^  extended  beyond  the  year,^  simple 
detention  sufficed ;»  nor  was  the  exctptio  quod  vi  aut  clam  aut 
precario  available,"^  In  the  later  law  this  exceptiofi  was  dis- 
allowed." 

Subsequently,  the  interdictum  unde  vi  obtained  the  appellation 
of  immtntaria pstietiioHis interdictum'* — de  momente^*  and  momenti 
re/irmalio.'* 

§  2271. 

Interdicts  are  further  distinguished  according  to  whether  one  Imerdkntreic 
party  appear  as   plaintiff,  and  the  other  as  defendent,  termed  ""iplJcU  md 
limplicia,   such    are    inUrdicia   ristitutoria^   and   fxhibiteria,  or  ei£ibi„Jrii 
whether  one  party  could  be  both  plaintiff  and  dependent,  termed  prohiuiorii, 
duplicia^  as  in  the  interdicta  uti  possideiit  and  ulruii.'^  n^worif. 

Inierdicia  prehiiitaria  partake  of  the  nature  of  both. 

The  term  dupHcia  is,  however,  used  in  another  and  intirely  Dnplidi. 
different  sense,  namely,  because  it  has  a  double  prayer,'^  for  the 
acquisition  of  possession  not  thitherto  had,  and  the  reacquisition 
of  that  once  had,  of  which  nature  is  the  interdictum  quemfundum^^  "nKintiniic- 
which  comes  into  operation  where  the  possessor  of  a  fundus  does  ^^^  ^""^    "^ 
not  defend  his  possession,  in  the  action  of  vindication,  giving  the 
necessary  security,'*  which  enables  the  plaintiff  to  take  the  place  of 
the  defendent,  by  obtaining  the  possession  through  this  interdict, 
without  reference  to  the  question  of  his  ever  having  been  pre-  qjun  heudi- 
viously  in  possession.     The  interdictum   quam   hereditatem,  and  tatem. 

'P.43,  16,  t,  %  j-l;  Paul  R. 8.  5,         '•G»iiU4,^  ijj. 
*.4S-  "I.4,iS,%6(  P.43i»6.  "iPf- 

*C.Tb.4,M,  J}CI,4,  7;  I.+jl,         "C.  3,  ^  ji  C.  g,  6,  giCTll.4, 

S\\  1.4,15.*  6.  *Vi*-, 

»P.43,i6.  "CTh.  II,  J7.  ■• 

*  P.  4J,  16,  I,  pr.  S  39.  "  SyoiinuJi  ep.  lo,  48,  <J. 

'  Ck.  pro  Cat.  3l->,  ht  in  crroncout  "  Gaiu  4,  f)  156-160  ;  B.  41,  1, 1,  pr. 
lie*,  Tide  Sai.  1.  c.  "P.  43,   1,  »,  %  Jj    vide  trtf  Ulp. 

*  Cic.  pro  Tull.  44,  4J  }  pn  Cec.  31,      LuT.  dbconred  in  Vienni,  181S. 

id  fia.  7,  13}  Gaiiu  4,  %  154^  Paul  "  V\j.  A.  Vindob.  ft.  Vit  ^  gs } 
R.  S.  5,  6,  ^  7.  KudoTff  in  Sat.  Zcioch.  1 1,  7,  55. 

'  P.  41,  16, 1,  S  43.  "  Flag.  Vat.  ^  91  i  Wilier  Co.  d.R.  R. 

■  Ck.  ad  fain.  15,  16.  ^  677,  i  731 :  C.  I,  6,  >  ;  C-  6,  i,  lo. 

*  Vide  n.  S. 
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Qacm  uMftnc-    qiutn  Msufruchim^  in  support  of  the  vindication  of  an  inheritance,' 
™'  or  luufruct,'  follows  the  same  rule. 


§  2272. 

If  the  person  against  whom  a  dtcretvm  or  interdictum  was 
directed  refused  to  comply  with  it,  the  other  par^,  if  it  be  a 
simplicium  for  restitutio  oTexhiiitto,  prayed  an  arbiter  for  examina^ 
tion  and  determination  of  the  question,  who  was  named  forth- 
with, according  to  a  certain  formula  in  that  behalf.  If  the  judg- 
ment was  then  against  him,  and  he  obeyed  it,  he  su9er«l  no 
fiinher  inconvenience ;  otherwise,  as  in  all  arbitrary  judgments, 
he  was  condemned  in  the  id  quod  interett^  assessed  on  the  oath  of 
the  plaintiff,  and  executed  in  the  usual  way,*  or  he  might  chal- 
lenge the  other  par^  to  the  sponsio  of  a  penal  sum,  in  case, 
in  contravention  of  the  praetor's  edict,  neither  restitution  were 
made,  nor  inspection  tendered ;  the  other  party  then  demanded 
a  restipulation,  and  recupiratares  were  named  to  try  which  of  the 
two  penalties  were  forfeit,  the  plaintiff  adding  a  clause  to  his 
firmula  for  restitution  or  exhibition  of  the  object,  or,  failing  this, 
for  condemnation  in  indemnity,  for  the  id  quod  interest. 

The  proceding  on  interdicta  frahibiloria  was  always  of  thts 
wise,  because  no  prayer  for  an  arbiter  was  admissible*  The 
final  remedy  ;^insc  the  defendent  was  by  immiiiio  in  bona.' 

In  interdicta  dupUcia  the  sponsio  and  restipulatia  were  reci- 
procal, so  that  four  stipulations  were  submitted  to  the  judexfi 

In  the  interdictum  uti  possidetis,  the  State  of  possession  during 
the  suit  was  regulated  by  auction,  and  awardeid  to  the  highest 
bidder,  who,  if  he  did  not  ultimately  succede,  had  to  pay  the 
penal  sum  to  which  he  had  become  liable,  in  addition  to  that  of 
the  licitatit,  for  which  he  usually  made  himself  liable  by  a  separate 
stipulation;  this  was,  however,  not  indispensable,  as  it  was  re- 
coverable in  a  judicium  fructuarium,  or  secutoriumt  otherwise 
called  cascellianum ;  in  addition,  he  had  to  surrender  the  object 
»i..,^^  itself,  with  all  realized  profits,  for  which,  or  its  equivalent,  the 
judicium  secutonum  lay.' 

§  2273. 

^■^T         Interdicts  were,  nevertheless,  even  insufficimt  to  the  ends  of 
^™      justice,  where  the  object  decreed  to  be  produced  was  not  capable 
7  uetu-    of  estimation  or  indemnity  in  money ;  to  obviate  which  an  extra- 
ordinary remedy  was  applied,  by  which  the  magistrate  took  the 

■  Ulp.  (x.  Tiadob.  Fiuti  R.  S.   1,  it,  ■  Gnat  4,  %  141,   i6»,   165  ;  Gc  pro 

S  >i'  CccSi  tAhm.l,zi;  praTua  53. 
»  Frig.  V»t,  fj  9».  '  P.  4J,  19,  J,  S  14- 

'Gtiui  4,  ^  I4i-i6l-l64i  Ulp.  iiag.         *Gaiii>4,  i)  166-7. 
Vbdob.  ''  Ciiiii4,^  i66-i6j. 
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examtnarion  of  the  v^olc  question  into  his  own  haildst  and 
carried  out  his  decree  by  nulitaiy  force;'  and  as  the  practice 
of  appointing  delated  judges  fell  into  dissueiude,  this  extra- 
ordinary procedure  became  the  usual  mode  of  proceding,  the 
form  of  an  interdict  was,  it  is  true,  retained,  but  freed,  tot  the 
sake  of  expedition,  from  the  formality  of  the  litis  denunciatia ;' 
consequently,  when  the  dependent  opposed  and  refused  tjojobey, 
the  fiirther  proceding  was  at  once  before  the  magistrate'  himself, 
who  hence  sought  to  shorten  the  process;  die  interdict  was 
allowed  to  drop  altogether,,  the  magistrate  instituted  a  full  in- 
quiry, and  the  legal  principles  involved  in  the  interdict  were  only 
retained  in  their  material  operation,  which  was  the  ultimate  form  uWnuie  forai 
tbcy  assumed  in  the  law  of  Justinian.*  ofiatenficn 

We  now  come  to  the  consideration  of  these  interdicts  as  found  ""^f  J^wioiin. 
'  in  the  forty-third  hook  of  the  Pandects. 

The  soning  them  is  a  matter  of  some  difficult,  and  various 
systems  have  been  adopted ;  they  will  be  found  here  in  the 
foUowing  order — exhibitory — resioritory,  and  prohibitory  ;  the 
internal  order  in  each  being,  those  applicable  to  sacred  things, 
to  public  things,  to  private  rights,  to  private  immoveable  things, 
to  private  moveable  things. 

§  2274. 

In  the  interdict  dt  /iters  hemine  exhiitndo,  the  origin  of  the  intwdicwm 
English  habeas  corpus  may  be  traced.  dc  libno 

^em  liberum  hominetn  dab  mala  ritines,  exhtbeas.'  h^V  "' 

The  individual  object  of  this  edict  cannot  repudiate  its  benefits,"  "' 

nor  does  it  derogate  from  the  Lex  Favia.  It  extends  to  alt  ages 
and  to  both  sexes,  where  the  party  is  not  sub  patestote  paterno, 
because  there  can  be  no  fraud  in  such  case,  quit  dolo  malo  nm 
videtur  habere  qui  sua  jure  ulitur  ;"<  nor  to  him  who  retains  a 
free  man  without  fraud — as,  for  instance,  his  own  child,  freed 
man,  or  the  like,  or  a  willing  person.^ 

If  the  party  be  clearly  not  a  free  man,  this  interdict  has  no 
place,  because  the  status  eivilis  cannot  be  tried  by  this  edict,  but 
must  he  referred  to  a  prx-judicial  action.* 

The  individual  must  be  publicly  exhibited,  that  is  to  say,  pro- 
duced; and  as  any  one  may>make  application  for  this  interdict,  it 
is  for  the  prstor  to  chuse  the  more  fitting  person  to  whom  to 
grant  it ;  and,  like  all  public  judgments,  it  cannot  be  twice  tricd,>o 

'  P.  as,  4.  I.  M  i  1'-  "5>  5. ".  4  '  i        '  !•■  «.  »9.  ».  P'- 
F-  43)  4i  3<  F-  4  >■  *%  "49-;Oi  h-  ep-i  foi  ocber  eiimpla 

■C.  1,  4,  5,  £;  C.  Th.4,13,  i;  Wil-  ofthiidiBbliitj. 
ter  1. 1.  ^  700,  S  734-  '  H.  J.  %  i  i  Id.  4,  pr. 

>S]rmmachep.  10,  4!,  5j;  C.  Th.  15,         'td.  13,  ^5. 
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eoKcpt,  ittdeedj  some  perfitty  be  proved ;  or  if  the  defendott  boii^ 
condemned,  prefers  submiltiilg  to  tbe  litis  attimatio^  to  producing 
the  man. 

The  interdict  may  be  prmd  agauisc  an  absentee,  uu^  if  be  do 
nor  appear,  Ms  goods  niajr  ba  distrained  to  compell  appearance.' 
It  will*  not  lie  by  a  cKditor  fair  ihc  production  of  the  debtor.* 

The  intenii^  is  perpetuat   ' 

,        ^  '"'75; 

Tbi  interdict  dt  liherSi  txhihendis  item  ducmdii  supplies  the  want 
left  by  the  inderdict  de  libera  homine  exhlbende,  by  extending  it  to 
chfldren  ;  it  is  naturally  exhibitory.  ^i  qu,^e  inpatestate  Lucii 
Tiiis  est-,  si  is  eave  afud  ti  est^  dolov4  nwlo  tua  factum  est,  quo  minus 
apud  te  esieiy  ita  eum  eamve  exhihtas.* 

Si  Lucius  Titius  in  potestate  Lucii  Titii  est  qua  minus  eum  Lucia 
Titii  ducere  liceatj  vim  Jieri  veto.*         .         ,  ,  . 

The  first  clause  of  the  edict  makes  the  interdict  competent  f 
him  haviiigthe  paternal  power,  against  him  who  retains  the  object 
of  it^  The  mother,  however,  is  allowed  an  exception  against  the 
fether,^h  virtue  df  rescripts  of  Diviis  Pius,  and  of  Marcus  and 
Sevenis.*  The  res  judicata^  too,  is  a  good  plea,  though  Ae  judg- 
ment be  erroneous. 

The  production  is  imperative,  and  reason,  causa^  is  not  allowed 
to  be  alleged  as  in  the  edict  de  lihere  homine, 

A  husbaiid  may  be  called  upon  to  exhibit  his  wife,  of  course 
where  there  has  been  no  eonventto  in  manum  marltl^  and  the 
difficulty  caused  by  this  anomallc  appears  to  have  been  fully 
appreciated  by  the  ancient  lawyers. 

The  sequel  appears  originally  to  Tiave  been  a  separate  edict  from 
the  above,  and  not  a  second  clause':  ^  it  is  prohibitory,  wfiereas  the 
former  was  exhibitoiy,.  and  Is  intended  to  secure  to  him  who  has 
the  right  to  bring  a  child  into  court,  i^ejus  ductimis,  free  of  let  or 
hindrance  by  others. 

If  he  who  asserts  himself  to  be  the  &thcr  be  a  man  of  known 
respectability,  and  honest  repute,  and  good  laith,  he  may  keep  the 
child  till  the  day  of  trial,  but  otherwise,  a  tutor  must  be  appointed 
interinustically  lor  the  purpose  ,of  custody.  Here,  also,  the  re- 
scripts of  Divus  Ptu^,  and  of  Marcus  and  Severus,  permitting  the 
mother  to  retain  the  child,  apply. 

§  2276. 

That  which  we  possess  of  our  own  right  we  can  obtain  the  pro- 

ducdon  of  by  an  actio  exhihiiionisy  which  even  extends  to  testa- 

'  Id.  4,  t  3.  •  ^  516,  Sit,  6ss,  h.  o^  t  P.  ♦],  30. 
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nentary  tablets  if  such  belong  to  the  plaintiff  jurt  daminii  \  >  but 
if  any  one  have  an  interest  in  inspecting  the  tablets  who  has  no 
proprietory  right  upon  them,  he  must  appeal  to  the  interdictum  dt 
taivGs  txhibmMi  on  the  edict,  which  ran, — ^as  tabulas  Luciut  Ttmuofdie 
Tttiiu  ad  tauiam  testattuitti  lui  p*rtinenUs  reUquisii  dicetur^  ti  **^ 
bte  penes  te  mnt,  out  dela  malo  tut  /actum  eity  ut  desinereni  tsse^  ita 
tas  ilU  exbibiat.  Item  st  Ubellus  aiiudve  quid  reUetum  eist  dieetur^ 
decreta  timprebendam.*  * 

This,  then,  is  an  exhilutoiy  interdict.  It  applies  to  all  tablets, 
whether  directly  or  incidenully  connected  with  the  last,  or  any 
oriier  testament  or  codicils,*  or  whether  such  be  valid  or  not,  for 
the  word  reliquiite  is  to  have  the  widest  siniificadon,  as  to 
deceased  persons,*  both  in  respect  of  the  object  or  of  the 
persons.' 

The    interdict   natur^y   extends   beyond    the   year,"  and  is  iammMrftt 
competent   tt  the  heir  and  other  successors,  agatmt  whom   it  diWfniict. 
may  concern,  for  the  computation  of  the  measure  of  interest, 
astimatity  which   the   plaintiff  may  have  in   the  whole  inheri- 
tance, if  he  be  the  instituted  heir,  or  in  the  l^n^  if  be  apply  a 
legatee.^ 

The  interdict  does  not  attach  where  suit  is  pending  as  to  the 
inheritance,  or  where  a  public  question  is  involved,  in  which  casea 
they  are  deposited  in  the  cusutdy  of  a  fitting  person,  or  in  the 
sde  taerafi 

I  2177. 

The  histoiT  of  the  Interdictum  dt  vi  et  vt  armata  has  been  Intttdlctoni  Je 
already  ^ven  in  the  introduction ;  it  is  now,  therefore,  more  parti-  "  «  ^  komx. 
cularly  question  of  the  interdict  as  it  stands  in  the  Pandects : — 
Vndt  tu  ilium  vi  dejeciiti,  nut  familia  tua  dejeeitj  de  ea  quteque  iUt  Tomi  of  die 
tune  ibi  habuit^  tantum  tnode  intra  annum^  pnt  annum  dt  et  quad  ad  "''^ 
euttt,  qui  VI  dejecit^  pervenerlt,  judicium  daba. 

This  interdict  is  usually  alluded  to  by  its  initial  words  undt  vi^ 
and  is  directed  to  the  immoveables  of  a  private  nature,  for  the 
recovery  and  retention  of  the  rights  appertaining  to  such. 

The  plaintiff  in  this  case  is  every  ponessor  in  his  own  name, 
or  in  that  of  another,"  who,  directly  or  indirectly,  ts  deprived  "  of 

'  ^- 43)  St  3)  1 51  P.  10. 4j  3i S 8'         ^-^  '^^  ^'^  T"  *f^-  '}<'^-  Clc. 
*'''*•••  ~      eiliibct  ■.  Ckcranem  juM.  pro  Cm.  cu» 

ii^me  ortraditur,  Ludg.  B.  1769  i  F.  O. 

Fleck  ORD.  bisa  de  ismd.  ri  el  rem.  ^olQ 


'iilU""*'*'* 

Md.U%ii. 


Un.  17971  Sit.  ^411. 

W-J,*i6.  ^P.43.i6.'.*9.">.«3iC.I,S,t» 


*  t  tsi7,  h.  op.  i  I7  tbn  npnaioa  the  S^  d.  P.  R.  %  sog,  not.  L  I. 

ttnpleofTcMWBdoabdaimant  "P.  43, 16,  if  ^3)>9i4S- 
'P.  41,  16;  Rub.  ft  qaid.  t,  t4ji 
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dWpotsesMen^of'tbe  object  withoucdelivery;^- it  extends,  also,  to* 
moveable*  upoR  immoveables,*  such  as  fixtures  or  furniture. 

The  defendent  it  he  Wio  it'  the  immediate  or  mediate  origin. 
of' thff foroe,*  butnot  a. third  possessor,  or  an  heir  not  benefiwd 
Aerebyj*'  If  wiU,  ako,  Uc  when  oaf  one  has  ^propriated 
the  pMsessimi  of<  an  Bbsentee^  vrHo  has,  by  sudr  absence,  last 
it«        . 

The  prayer  is  for  restitution  of  the  possession,  and  i^' ger- 
timnt'  thingsj  ^Hge^  or  other,  which  may  be  thereupcm  widiin 
tbeyear  otuf  for  the  fliU  interest. 

The  «;rfr^ri#'that'the  plaintiff  posMsscs  vi  ant  clam  autprtcarUi 
is  here  not'avaflafate.*'  Formerly,  there  existed  an  iiifeniiettpa  Jf 
clandtttina  patsmitiUf  which  now  falls  of  itself^,  inasmuch  as-  tbe' 
clandestine  obtaining  possession  no  longer  vitiates  it.^ 

The  ioterdict' ii  available  in  the- case  of  ejection  from-  any 
real,  wbttber  just  or-  unjust  possession^i'  but  it  will  lie  for  tbc 
<^ectien  of  a  farmer  or  procurator,  because  tbe  master  possesses 
by  meanS' of  such.9  But  it  will  not  lie  by  the  lihertui^  or  chit* 
dren,  M^stapatronor  fiitber  ejecdi^,  on '  account  of  the  reve* 
rence  oue  to  those  persons,  except,  indeed,  in  cases  of  vis  armata,^ 
The  beMfit'of'^  interdicti  extends  to  tbc  beurs  of  the  person 
(^ected. 

-  In  summfj  thhQ,,tMs- interdict  is'  competent  tt  tbe  pkintiff'yfr 
recovering  the  possession  of  an  immoveable  thing,  with'its-poti' 
nences,  tnough  moveable,  which  may  be  thereupon,  and  from 
which  any  one  has  been  ejected  by  force,  and  to  his  heir,  against 
the  ejector  and  his  heir,  whether  he  have  so  ejected  in  person  or 
by  another,  but  hot  against  an  heir  or  a  third  possessor,  viltbin  the 
year  ;  and  ajtir  that  time  for  so  much  as  may  have  come  to  the 
possessionof  the  ejector. 

§,  2478. 

The  inttnlictum  ta  vis  flat  ei  qui  in  ftssestientm  miisstt  erit'^aet 

»■  for  obtaining  or  rctaiinng  possession^  wmcK  is  fraudulendy  inter' 

fered  with  or  superseded  by  another.     This  interdict  may  be, 

according  to  circumstances,  adifiseenJay  nttnenday  or  rieupfrawim 

peissstiiMis.^^ 

'P.+j,i6,si,P.4,»,9,pr,  'Id.  I,  i  4)}  H.  »i  3,  pr-iU  j; 

•p.4i,jfi,i,H-».33i  i-f-a.*  "i>    P-43.  iT.j.fiot  a 7, 3a, II. 

which  ii.nst  alicnd   by  C.  4,  65,. 34.)  *C.  S,  4,iiltt  ^*-i41. 
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*  Hit  p.  io<-tti  I  Liod*  ZeitKh.  i  laL  Id.  6 ;  C.  S,  5,  i. 
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No  special  picas  were  here  alloved  to  the  e0ect  that  the  dcfen- 
dent  has  not  acted  fraudulently,  :ot  diat  there  was  no  l»;al  grounds 
for  adjudging  the  possession  to  the  plaintifF.^     The  edict  rune, — ■ 
Si  fuii  oMa  main  fectrit  qua  minus  quh  permisni  mte,  ejutvty  cujus  de  T«nn»of th« 
ea  re  jurisdictio  Jiurit.,  in  poisetsiane  bonorum  tit,  in  eum  in  factum  "^ 
judicium  in  quanti  ea  res  juityob  quam  in  pasitsiionem  minus  trity 

The  prsetor  helps  to  possession,  and  having  put  the  par^. into 
possession,  maintains  him  in  it,  and  recovers  it  bacic  for  hitq,  • 

should  he  be  fraudulently  deprived  of  it;  hence,  diis  interdict  has 
a  great  scope. 

It  carries  with  it  the  id  quad  inttrtst  or  utllitat  of  the  creditor,* 
and  being  penal,  indures  a  year  only ;  nor  does  it  extend  against 
heirs,  except  In  respect  of  anything  which  may  have  come  to 
them  ;  but  it  Is  competent  to  heirs  and  lllce  persons. 

When  it  operates  as  a  prohibition,  in  the  case  of  legacies  or  Opentivc  eff«t. 
bequests  in  trust,'  it  is  perpetual,  and  extends  against  heirs,  be- 
cause it  is  in  die  power  df  successors  to  avoid  the  interdict,  by 
giving  security. 

The  canon  law  has  introduced  extensions  af  these  two  ititer-  RemedlDm 


idicts  for  the  recovery  of  lost  potsession,*  for  it  is  not  a  remtdium  v"'-'"''' 
-retitsendte  posstssianis^  under  the  denomination  of  remtdtum  spetii,'  aatan. 
which  may  also  be  used  in  the  fenti  of  an  acti^.  or  excepiio ;  uiid 
although  It  coincides  in  all  material  respects  wim  the  interdittum 
undt  vt,  is,  ncverthdess,  more  elastic  in  its  practical  application  tb 
summary  process,  than  the  interdict 

Even  one  can' take  advantage  of  it  who  has  been  d!stuH>ed  in  a 
'ppssession  de  factif  not  obnoxious  to  common  law  (or  if  it  be  so, 
which  has  been  justified},  even  without  any  fraud  on  the  part  tJf 
•the  sptUans ;  nor  does  it  matter  whether  the  possession  be  stncdy 
such,  or  mere  quasi  possession,  in  the  most  general  sense  of  the 
word,  of  either  a  real  or  personal  right,  which  the  party  has  been 
.  induced  to  relinquish  by  means  of  threats,  or  whether  the  object 
be  moveable  or  immoveable.^ 

It  lies  unconditionally  ij^dinrr  heirs,^  or  a  third  possessor,  who 
acqurrd  the  object,  with  knowledge  of  the  ipalium^  though  not 
against  third  h./.  passesseresfi  Nay,  it  even  lies  against  persons 
to  #liotn  reverence  is  due,  parciitG,  patr<ns,  and  the  likc,>o 

■  Id.  1, 4  4,  5,  6.  •(«.  t.s,di&i4at  Fkck  L  c  p.  97-99, 

*I<I.^{.  mS-iio;  HafakadT.Bwti,p.7j-g3. 

Md.^1.  'X.5,  i7,s. 

*  Dau.  Sommir.  Proem,  ^  ii.  *'In  tto,  vl>  it  it  h   <!  Bochmn 
*Thtbiui  I,  e.  ^  i]o;  HitpiiBtrCaai.      I.  O.  P.  L.  >,  i.  iJi  ;V7-ii,  ifii  I7i 

^  iiii.  J,  U.  Cnmcr  ofUc  c  ]>  ^  91,  iq.;  csn- 

*  la  (to,  1,  5, 1.  Ua  McTiui,  P.  4,  Dec.  69,  P.  i,  DecsSj. 

'X.  1,  ij,  t,  3,  4,  ,8,  10,  iJi  Puf.        "X.I,  11,7. 
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%  Z280. 

ixni^MBi  The  hlerdictum  quad  vt  aut  clam  is  mtitutoiy  onlj,  and  Sc5 

^^  "*  where  a  person  does  a  permanent  injuiy*  to  another,  eren  where 
he  has  no  right,  bv  a  clandestine,  or  violent*  erecting,  dcmdishing, 
or  removal  of  an  immove^le,  or  the  Immoveable  tmngs  attaching 
thereon,  with  the  exception  of  fruits. 

TtnaifAt  ^td  vi  aut  clam  factum  eti,  qua  it  rt  agitur,  id  qawm  a- 

•'*'■  pfriundi  fatestas  ett  rtitituai. 

The  plaintiff  is  any  one  who  is  interested  in  the  act  b«ng  left 
alone.*  The  defendent,  not  only  the  offender  and  his  hetr,  but 
also  every  possessor  of  the  object,  with  the  only  difference,  that 
the  offender  himself  is  held  to  restitution  unconditionally,  and  to  re- 
coup the  plaintiff  fiilly  within  the  appointed  time,*  but  uic  heir  only 
to  that  which  has  come  into  his  property  ;*  a  third  party,  however, 
can  only  be  compelled  to  restitution  at  the  charge  of  the  plaintiff.' 
The  defendent  may  defend  himself,  by  all^jing  that  be  was 
obliged  to  do  the  act  to  preserve  his  own  property  i^  or  that  the 
plaintiff  had  likewise  acted  secretly  or  vidently  with  respect  to 
the  same  property.' 

The  edict,  then,  restrains  this  interdict  to  acts  afiectiiu;  the 
soil,  and  it  extends  to  the  slightest  act  done  after  prohibitkMi,* 
which  may  be  in  person,  or  by  attorney,  or  by  a  »ave.*°  He 
who  comes  into  court  and  defends  himself,  and  offers  sufficient 
security,  damn!  in/kcii,  ceases  to  commit  violence." 

He  acts  secretly  who  conceals  Ax>m  his  adversary,  and  has  not 
announced  to  him  what  he  did;  but  the  animus  celandi  is,  k 
would  appear,  sufficient." 

If  one  announce  one  diing,  and  do  another,  the  act  is  dande*- 
tine  1"  or  make  the  announcement,  well  knowing  it  to  be  then 
too  late. 

AnaooiKenieDt       The  announcement  must  be  categoric,  as  to  place,  day,  hour, 

^^  >nd  sort  of  work ;  this  announcement  is  sufficient,  if  made  to  a 

husband,  when  the  wife  is  concerned.  In  all  cases,  the  real 
origin  of  the  order  must  be  sought  out,  through  never  so  many 
in  termed  iatarics.  ^* 

TUogi  for  The  things  for  which  it  lies  are  various,  but  they  must  all 

jrtkh  h  wiU      sj,yoj  j,f  ([)g  realty  j   indeed,  they  must,  in  some  measure,  be 

'P-4J.»4,«.44i  M-7.4s.«.7.ii       'H-  7,  p'.  4  » )  W",*  6;  U.  ij> 
Id.  10,  ii,Fc.^i,  1,  3|Id.il,  pt-i  M.     (71    Id.  14 1  Id.   \6,\*i   Hmm  Im 
RUn.  Mm.  / 1.  4  jror,  t  pt.  p.  l-s». 


Md.7,i4. 

•H.7,lj(M.» 
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»td.,,i..,,i^,H.  j,I,.i  n 
7,liM.4,S.P'.4l-lO(U-l>,*l 
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mmaSfyy  <ft  ewutntcttrd]r  at  least,  affixed  to  it  i  nidi  u  Ivanchet 
of  tree*,  tiles,  if  ob  a  house,  [rfougfaing  a  fidd,  or  maldng  a  ditch, 
thit^  thrown  into  a  well  so  as  to  corrupt  it,  for  living  water 
savors  of  the  realty,  statues  standing  in  a  public  place,  or  on 
sepulchral  monuments,  or  doors  thereof,  roots  of  vines.* 

On  the  other  band,  it  will  not  lie  for  tiles  in  a  heap,  locks,  Thjafitir        ' 
kejra,  lattices,  sfetularia,  heaps  of  earth,  Men  statues,  and  by  "l"ijtiiwai 
analogy,  fallen  wood,  stagnant  water,  and  the  like,  fuia  sale  nm  '^ 
nbertnl  ltd  terra  sustinentur.* 

No  distinction  is  to  be  made  between  the  copulative  and  dis-  Vi  ct  cUm 
junctire  €t  and  aut^  for  vi  H  tlam  is  equivaloit  to  vt  out  f/ow,  l"'"^** 
the  two  being  reconcilable  with  each  other,  as  puBii^  a  house  " 
down  in  the  night  time.* 

Any  one  having  interest,  may  apply  for  the  interdict,*  a  almui,  Snfficieiuy  jl 
fhictuary,  or  the  lord,  if  he  have  interest,'  a  partner  against  his  '"te"*.  / 
partner,'  an  heir  for  that  done  before  serving  himself  as  such  ;'  / 

jfgaiast^  the  possessor  of  the  work,  or  party  offendingj*  be  he  Afuiulwboii 
one  or  more,  if  by  reason  of  common  concert  with  one  or  all,  or  l'iiefc\ 
all  ht  soUdtmij  if  done  prt  indivisi^  if  one  of  his  own  motion  acted 
in  concert  with  all  these,  against  all  in  stlidumfi    Nor  does  sads- 
laction  by  one  release  the  odier. 

If  non-fruitferous  trees  be  felled,  then  the  lord  alone  can  move 
the  interdict,  but  if  they  be  fruit-bearing  trees,  dien  the  fructuary 
has  the  right  to  move  the  interdict. 

%  2281. 

The  jus  hereditarium  is  based  either  on  civil  law,- or  on  die  InicrdktaiB 
honoraiy  law  of  the  precor ;  to  the  latter  two  remedies  apply,  the  T"™"  ^^"^ 
one  petitory,  termed  hertditatis  petilio  poisessoria,  the  other  posses- 
soiy,  termed   the  interdittum  quorum   bmorum-,   from  its   initial 
words,~-J^((«rHm   btnsrum   ex    edictt  ma    Uli    pussessio   data    est,  Terau  of  the", 
qutd  dt  bis   iatus  pra  bertde   out  pre  passesstre  pessides^  petsid-  "*"*• 
trtsve  si   nihil  luucapatum  essel,  quod  quidem  delo   male  /icistij 
uti  dessisures  tessideref  id  ills  restituas.*" 

This  remedy  is  grantable  to  such  at  are  in  a  position  to  prove 
their  jus  btrtditariumy  to  a  certain  extent,  against  him  who 
possesses,  pre  beredty  or  pre  possessert,  without  bemg  able  to  assi|;n 
probable  grounds  for  his  hereditary  right,  and  pun  the  plaintiff 
mto  possession,  leaving  the  adverse  party  so  ousted  to  his  petitory 
rem^y,  for  proving  the  remote  grounds  on  which  he  claims. 

This  interdict  differs  materiaUy  from  the  hereditatii  petstie,  in  Diffiniivmtbt 
which  the  prayer  of  the  plaintiff  is,  that  he  be  declared  the  real  I— ^— '- 
heir,  and  therefore  he  sues  upon  his  jus  hereditarium  in  petittrit  j 

•M.l-u,i4.  •I'Lij.Vj- 

•  li  10.  '  Id.  S  5. 

*lif.II,lj.  'l<Lii. 

*]d.  II,  f  to^  'M.  15,(1,1. 

»W.  la.  '•P.43,s,  i,pr.  ' 
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I^snasflM  wVtafce&i^1¥aMBe<af4hc  odist-aiw  ^>««Mi(«W!flaf)r. 
"^hehfridiigih  ^Vra  applies^  aU  heietliaiy  quuttoos,  vlwdNf 
<p^p9r«al  vOT  iiKoipocoal }  but  inaGmuefa  as  the  latter  cannot  be 
objects  of  pocimuoi;,  the  .intsrdict  does  not  extend  lo  tbem. 
The  btrtdiUitit  petitie  rtduires  the  plaintiff  strict^  to  prove 
tun  jus'  h«riditariumt^^  ^bc  svasions  of  the  defendenc,  if  Atj 
bf,  w>co?duw  to  tl^  legtd  phrase,  abkris  ituf^gi/iisj  tboy -must  be 
illl  exwiinvJ  9nd  subfnittctl  to  strict  tests^  but  bytbe  iotenik^ 
the  plaintiff*  simply  gives  prima  faciei  proof  of  ois  jia  ber^S- 
tt^iWa.  AOd.  bU  itiodental  pleas  ac«  referred  to  an  heraHtatU 
ftftith-  The  Dpemtive  effect  of  thi«  interdict  is'  to  put.  the 
.pUJntiff  in&»' immediate  possession, .which  he  could  jiot  obtaia 
by  the  htriditatii  pttitio^  a  suit  which  might  indure  aany  yeai^ 
.  ..  during  which  the  adverse . party,  who  has  a  less  good  title,  isleft 

in' possession.  The  nsefiit  and  summary  nature  of  tbis  proced- 
ing  caused , its  extension  to  civil  heirs,  and  has  led  to  its  bcii^ 
urtned  utiU^  when  brought  by  him,  as  distinguished  from  the  s»- 
caljod  ^rrcAoK,  when  applied  for  as. according  to  its  original  inten- 
\  (ion.     Tbu«,  for  esemple,  A  has  been  hitherto  generally  takra 

4ad  accepted  to  (b«  the  brother. of  C,  deceased  ;  but  a  distaat 
relation,  B,  raises  a  qutetth  itatttt^  afieging  A  to  be  a  bastard,  a 
position  re<|utring  long  and  tedious  exammatioo ;  hereupon  A  b 
intituled  tp  summarily  prove  his  Intimacy,  And  consequently  hts 
right  of  inheritance  by  the  mUrdictuin  quorum  bmamm  wliUt 
prayine  that  the  other  party  may  be  referred  to  the  pttiiwitm 
with  bis  claims. 

,§  .2282. 

IttHuionof  This  inteitiict  has  received  a  further  extension  with  respect  ta 

^"""f^      testamentaiT  heirs,  in  which  case  it  bears  the  long  tide,  SmuiiKm 

S^^'     "f  ^fgt  »«"»«  Codins  He  Edicto  Divi  Hadriam  talkade:*     TTie 

edict  of  words  of  this  law  arc — Sancimus^  ul   ti   quit  am  vti  ex  part* 

Hidriui.  inttitutuif    compettnti  judici   testamentum    estmderity   ron    cancel- 

latum,   ntque  abolitum,    neqite   ex'  quacunque    suae   fenme    parte 

vitiatum,   leu  quod  in  prima  figura  sine  amni  vHuperatiane  ad' 

fartaty  et  depoaitionibus  testium   le^timi   numeri   vallatum   sit, 

mittatur  qnidem  in  possesiiantm  eantm  rerum^  qute  ttttatgrit  martit 

tentpere  Jherunt,  non  autem  legstimo  mods  ab  alia  detirtenixr,  et  earn 

testificaliant  puhliearum  perionarum  accipiat^   tui  autem  i!  aliquis 

coHtradieter  extiterit^  hunc  in  Judieie  ctmpeienti  causa  in  ptsitt' 

sionem  mitiimis  et  sub  secutie  emtradictienis  ventiltntwr.' 

Thus,  if  one  be  named  heir  in  a  testament  vHuch  bears  no 
ierror  on  the  fkce  of  it,  in  prima  figura^  which  in  fact  is,  to  dl 
appearances,  perfectly  formal,  he  may  demand  that  he  be  put  into 

■  C.  6,  33.  ip.  ;oo  med.  s\  Wd^biL  t.  Veda^A 

■HoplTMi   Con.  ^   III!  i  Cdgot  &      Eriilf  dotot.  &c^  597. 
Cluck  Rcchnfallt,  t  vol,  7  Foil.  LcfKr 
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[c  ofi  die-  itdiericinceT  aHi^  dnt:ttl«''esic«t>tion«'  of  heihj  ab 
Inttttatti  against  the  tesMmcnCv which  re<(uirt-  minBtt^'  ctonsidera" 
tion,.  Mrr^f'fflvi  ailtms  twb|im'fy. bo  referred  to' a  speetal' com^ 
vcoMaaa^  ad  itfmratum^ 

This  interdict  obtained  its  denotnkiatton  ftom  #e  circum^ 
stance  of  the  probate  duty  introduced  by  the  Ux  fulia^  which 
provided  that  all  heirs,  not  being  agnates^  should  pay  five  pro 
centum  to  the  iiscus.  In  order,  then,  to  get  in  this  vicastma 
with  the  least  possible  delay,  Hadrian  directed  this  edict. to  the. 
eiFect^.that  a  testamentary  heir  who  claimed  possession  of  the 
inheritance  within  the  year,  should  be  heard  without  delay,,  but 
not  afler  that  period  ;  and  although  the.  public  was  relieved  from 
this  tax  in  the  sequel,  the  term  allowed'to  the  heir  was,  neverthe- 
less, preserved,  until  abolished  by  Justinian,  who  allowed  heirs 
to  apply  for  possesuon  of  the  inheritance  uotil  the  cxiiiiy  of 
the  ususu  period  of  the  limitation. 

The  interdict  quorum  boiurum  is  restitutory,.  and.  lies,  for  an 
tmivtrtitat  £OTur»m,.but  not  for  singulat:  things  i,  it  is  likewise 
adquisitivc. 

%  "83, 

The   ihterdUtum   qtiod  Ugatorum    applicSi  to    singular,,  aft-  the  lattnlicnun 
fitfintr  to.,  universal    ^lings,  and  suppoaer  the  f^wing  oon-  so«<l  1<I*'<'<^* 
ditiMi):*— 

That' a<  legatee' occupies  the  object  bequeathed^,  without  the 
express  permission  of  the  testator,  or  lus-h«rs;.foK  if' be  har^ 
Ais  concuiTcnce,  the  interdict  will  not  lie.' 

If  this  have  taJcen  place  before  the  heir  have  Odcea  pesiatiin^ 
of  the  inheritaiKe,id)e  legatee  hat,  by  his  appropriadon,  ccM* 
mitted  a  sp»lium. 

If  the  heir  have  some  interest  in  die  letum  of  the  obj«ct,.as, 
fox  instaaoe,,for  the  purpose  of  c^culatii^  the  amount  of,  and  of 
deducting  the  lalcidian  fourth;,  or  because  the  option  of  giving  the 
lentee  the. thing. in  qudstionj  or  some  other  object,  resides'  in  the 
heu-. 

Or  because  be  desires,  to  give  security  for  the  ddivery  to  the 
l^atee,  shall  have  the  object  as  soon  as  these  difficulties  sbaU 
have  been  met ;  in  which  case  he  may  move  the  intfrdUttan- qnd 
Ugatorum^  praying  that  the  l^tee  be  ordered  to  deliver  up  the 
object  until  the  difficulties  be  set  aside.  This  interdict  is  extended 
by  analogie  to  fidei  commiita,  which  have  been  thus  improperly 
appropriated.* 

The  edtc^  probably  ran  as  follows, — ^td  Ugattrom  tuaiini  Temuafthn 
peijidereiy  dolovt  peitiatrt  deuret,  nm  tx  vtiuntate  tjia  ad  quern  interact 
ta  ret  pert'intt,  si  per  benentm  ptatistioium  nm  ttat  ut  sathaatur^ 
nisi  satisdatwm  lit  restihias. 


'  P.  «,  i-  '  C.  S,  J,  1 
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This  interdict  is  restitutoiy  and  adquisitive,  competent  tr  dir 
heir  or  hmtnim  pastttMr^  who  gives  Kcuri^  for  the  payment 
of  l^jzcies,  or  Jidei  tsmmiiia^  against  the  legatee,  or  fiJe  cammif 
lariuff  who  bat  occupied  the  object  despite  the  heir,  ^  Fcstitu- 
dMi}  and  the  «/  pud  inttritt.^ 

§  a284. 

The  inttrdictum  de  precario  lies  on  a  precarious  loan,  qmid 
predius  petmti  anetditur  tamdiu  quam  diu,  qui  cncessit  patttwr. 
This  not  being  actionable,  like  the  cammedatum^  to  which  it  is 
closely  allied  by  reason  of  the  duration  of  the  loan  being  uncer- 
tain, the  pfKtor  gave  a  restitutory  remedy. 

^uod  preearit  ah  Oh  bebet  aut  duh  mala  /eeistiy  ut  dtsintrtt 
habtrty  qua  dt  rt  agituTj  id  ilH  restituat. 

It  may  consist  in  an  easement,  and  against  the  possessor,  be- 
cause one  may  possess  who  has  not  prayed  the  prtcariiim,  or 
who  may  have  acquired  it  mediately  through  another,  or  he  may 
have  become  mad,  or  have  died,  and  may  not  possess  in  his  own 
name ;  nor  is  the  possession  divested  out  of  the  damintu.*  A 
prtearium  may  consist  in  a  pledee  whereof  the  pawnor  has  pr^ed 
It,  for  the  pawnee  has  sufficient  interest,  and  the  posscstiMi 
is  certainly  in  the  owner. 

A  precarium  indures  after  the  transfer  of  the  object,  if  not 
fccalled,  and  as  to  him  who  has  fraudulently  ceased  to  possess.* 

Dtlut  It  culpa  et  emnis  causa  est  praitanda  ^  but  the  heir  is  ooly 
liable  piattnut  ad  it  ptrvenit. 

A  precarium  makes  the  person  chargeable  in  whose  name  it  is 
prayed  by  a  slave,  or  house  son,  with  his  knowle^e,  othcrwiie 
the  action  is  dt  peculiv,  or  dt  in  ran  virst ;  it  is  also  acquirable  by 
adoption  of  the  person  who  has  prayed  it." 

A  prtearium  obtained  from  a  slave,  is  obtained  frY>m  his  master.' 

A  pupill  who  has  prayed  a  prtearium^  without  his  tutor's 
authority,  is  bound  by  this  interdict. 

Hence  this  interdict  is  competent  t»  him  who  has  granted  a 
prtearium  to  him  who  sought  it,  and  to  his  heir  against  him  who 
enjoys  it,  or  has  fraudulenuy  ceased  to  enjoy  it,  and  his  heir,  Ar 
the  restoration  of  the  thing,  with  liability  for  fraud,  n^jlect,  ana  aU 
ri^ts  and  appurtenances. 

*  2:^85- 

7^  inttrdictum  Jraudatorium  lies  in  aid  of  the  actit  PgulUatuf 
in  &ror  of  creditors,  but  is  one  of  those  taws,  the  nature  of  which 

'  P.  4J,  3.  ■.*•*>.*  'i  ct,      ;w.7.*»j. 

S,  I.  'H.**. 

•i  i;Si,  h.  op.;  P.  +3,  ><,  1,  f  j|  'H.  16. 

U.  14.  ^  Id.  la,  ^  I. 

■  U.  6.1, 1, 1.  •  lUb.  SjA  d.  p.  R-  i  «S. 
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must  be  inferred  from  the  principles  applicable  to  interdicts  in 
general  not  having  been  explained,  nor>  indeed,  more  than  alluded 
to  in  the  Digest. 

It  lies  for  the  fraudulently  counselling  to  cheat  creditors,  hf  Liaftrcheu. 
administering  and  handing  over  an  esUte  of  doubtful  solvency  to  "*  ""^^"^ 
another  by  a  trustee ;  the  receiver  is  here  not  in  fraud,  and  the 
remedy  is  necessary,  because,  remtlo  fidei  ccmmisso,  the  trustee 
cannot  be  compelled  to  administer  the  estate. > 

In  the  second  case,  it  appears  to  lie  when  the. debtor  of  a  Orpupiiit. 
pupill  has  paid  the  money  to  the  creditor  of  the  tutor  on  the 
delegation  of  the  tutor.  A  libiralia  accrues,  that  is,  the  payment 
operates  a  release,  if  It  be  not  proven  that  this  have  been  done  by 
fraudulent  connivance  with  the  tutor  i  but  the  creditor  of  die 
tutor  is  liable  to  the  pupill  by  this  interdict,  if  it  turn  out  that  he 
was  a  party  to  the  fraud.' 

%  2286. 

When  a  plaintilF  pursued  his  right  according  to  the  ordinary  Inurdicium  ne 
course  of  law,  he  did  so  by  an  action ;  but  when  he  sought  to  v^ '°  ^^ 
prevent  an  injuty,  the  better  and  more  speedy  means  was  oy  an  '*'"'  "" 
interdict,  which  is  also  termed  an  action  on  the  case,  or  in  factum^ 
some  deny  the  summary  nature  of  these  inhibitory  remedies.* 

In  the  first  categorie  of  prohibitory  interdicts  may  be  placed 
those  applicable  to  things  which  are  divini,  and  publici  juris,* 

The  interdictum  ne  quid  in  loca  sacre  fiat  included  res  sacra,  and 
the  public  res  sancia,^  and  is  popular,  that  is  to  say,  the  right  of 
praying  this  interdict  is  not  confined  to  the  administrator  of  such 
things^  but  is  competent  to  any  member  of  the  public  ^;ainst  him 
who  may  infringe  the  law  for  the  restitution  of  that  which  is 
ille^ly  detained,  and  inhibition  for  the  fiiture.^ 

The  edict  ran  in  general  terms, — In  loca  saero  faceri  inve  lum  TemuDrtbe 
immitire  qutd  veto?  interdict. 

'§  2287. 

Towards  the  end  of  th>  forty-third  book  of  the  Digest,  wc  find  intenBchun  it 
the  interdictum  de  mtrtua  infirtndo,  in  which  there  is  an  option  of  ^^^'''" 
an  actiff  in  factum.'*    The  edict  runs— 

^0  quave  ille  mortuum  inferrt  invito  tt  jus  est,  quo  minus  iUt  e»  TctmiaftlK 
eave  mortuum  tnftrre  et  Hi  sepelirt  Hceat,  vim  fieri  veto.  iwenlict. 


",  "7i  C.  4s,  f,  51.60;  S.». 

5  vol.  n.  i;  Siv.  f,  410-4,18;  led  Tide 
C.S,  i,  +  i  C.Th.4,ii,4i  C-Th.  1,4, 
S,  6;  C.  8,4,1;  eg,  5,1;  C.  11,47, 
14;  Bayer  Theoric  det  SummatiKhea 
ProcesKi,  I  Aufl.  f.  i6z,  iM,  167; 
VOL.   HI. 


Unde  CI'.  Pioc.  4  AuA.  %  J43 ;  Miihlcii- 
bmcb  Find.  I.  t,  p.  I9I,  I9I. 

'  ^916-919,  h.  op. 

»  P.  43,  6,  pr- 

•M.1.3. 

'P.43.».«.4Mf"-«,^«iC.i, 
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The  interdict  is  prohitntorj,  and  extends  not  only  TO  ifce 
ground,  though  it  be  a  loius  purus,  but  to  the  road  leading  thereeo ; 
.  and  is  competent  to  the  Jominus  against  him  who  wouU  prevcst 
the  burial  of  a  dead  body  contraiy  to  right.' 

In  England  there  is  a  common  law  ri^t  of  burial,  and  an  io- 
juncdon  will  lie  where  the  interdict  lay  for  its  free  exercise. 

It  is  a  common  ^acy  in  England  that  a  right  of  way  is  ca&- 
Btituted  wherever  a  corpse  has  passed,  of  foot  or  carriage,  accord- 
ing to  the  mode  in  which  the  corpse  was  transported.  TIs 
popular  superstition  may  be  referable  to  the  Roman  law  j  *  but  in 
&ct,  it  can  at  most  be  proof  of,  or  a  means  of  trying  a  r^^  of 
way. 

§  2x86. 

The  inUrdictum  tie  lepuUbrt  tedifieanJt  lies  against  him  iriw 
interferes   to   prevent  the   erection  of  a  sepulcnral   monumem 
against  right,  and  is  prohibitory. 
Tcmu  af  the  ^uo  iSi  jus  est  invito  te  mertuum  inferrt  quo  minus  ilU  in  n  La 

'^tii^t-  sefuUhrum  sine  dob  mala^  tedi^care  liceat,  vim  fieri  veto.* 

This  edict  was  promulgaMd  out  of  respect  to  the  feelings  of  the 
reladons  of  the  deceased,  and  extends  to  all  cases  in  which  impedi- 
ments are  offered  to  him  wishing  to  build,  by  obstructing  the  con- 
veyance of  maEcrial,  the  erection  of  machines,  and  the  like  ;  and 
applies  equally  to  new  erections  or  the  repair  of  ancient  construc- 
tions. 

This  interdict  is  very  necessary,  because,  after  one  inhuma- 
tion, subsequent  burials,  and  the  erection  of  monuments,  cannot  be 
prevented,  even  though  within  Che  prohibited  distance ;  but,  pre- 
viously, the  tiovi  operis  nuntiatlo  will  save  the  right. 
Enelbh  and  The  supervision  of  the  repair  of  monuments  was  in  the  poo- 

firagnjuralieU.  tifical  college,'  as  in  England  in  the  ordinary.  Under  this  head  a 
mentioned  a  spurious  lex  regia,  viz.,  that  no  pregnant  woman  can 
be  buried  until  she  has  been  opened,  to  see  if  the  child  be  Uvii^ 
lest  human  life  be  sacrificed.* 

In  the  Ottoman  empire,  the  poUce  regulations,  Taxim,  decree 
that  burial  shall  take  place  within  twenty-four  hours  afiter  the 
decease  J  and  there  being  diere,  as  in  En^aitd,  no  competent 
visitation  of  the  dead,  as  m  Germany,  Italy,  and  France,  persons 
are  often  inhumed  alive.' 

The  practice  varies  in  most  parts  of  the  continent,  but  in  many, 
the  dead  are  immediately  removed  to  a  public  building,  to  guard 
against  infection  and  pestilence.     There  they  are  set  on  wires, 

'P.  II,  7,1.  Turkiiti    umeCer;   of    Scntui     (ChiTn- 

*  Id.  %  3.  polu)  ^  '  pMKT  bf,  who  heard  it  aj,— 
'  P.  ii|  7,  I,  ^  {■  'be  mocbn  hinng  been  deljiered  ia  the 

*  Id.  5.  gnve.  The  child,  now  u  old  nan,  n  uDI 
*Id.i.  living  in  Conxandnople  uadu  the  name 
*A  child   wai    rcKued  in  the   gKtl     of  AUihTcidee  (Ood  hath  (inn  life). 
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and  watched  until  decomposition  takes  place,  and  the  visiting 
physician  gives  his  fiat  for  burial. 

By  the  Ottoman,  as  by  the  Roman  law,*  the  place  is  made- 
rtligieius  by  the  burial  of  a  dead  bo<hf  i  nor  can  the  body  of  a  true 
believer  be  taken  up.  To  the  chiefs  of  other  religious  com- 
munities is  left  tlw  care  of  their  own  places  of  sepulture,  who 
can  claim  the  interference  of  the  authorities,  ne  lepulchmm  vitUtWy 
which  is  cheerfully  afforded. 

§  Z289. 

This  interdict,  relative  to  public  rivers,  forbids  any  interruption  I 
to  the  craft  navigating  thereon,  quo  minus  tUi  in  fiumine  publict  '"^I""'" . 
navem  rattm  agere,  qusve  minus  ptr  rifam  antrare,  exanerare  lictat  ^  y^^  ' 
vim  fieri^  vtto.  Tcmu  of  (Ik 

Ittm  ut  per  lacumj  fotiom-,  stagKum  puhlicum  navigare  lictat,  '"'«■''«'■ 
inlerJitam.* 

The  first  clause  of  the  edict  applies  to  public  rivers,  and  the 
latter  to  lakes,  canals,  and  ponds,'  and  secures  vessds  of  all  deno- 
minations, in  going  and  returning  in  such  water,  or  in  loading  and 
discharging  on  the  banks  of  such  places.  The  interdict  is  granted, 
utiUter^  to  those  who,  having  hired  such  places,  forbid  fishing,  and 
in  favor  of  those  who  are  interfered  with  in  driving  their  cattle  to 
drink  at  a  public  river. 

It  is  perpetual,  prohibitory,  and  competent  to  the  person  inter- 
fering with  the  free  use  of  the  river,  lake,  canal,  or  pond. 


§  2290. 

The  same  law  which  applies  to  public  ways  on  land,  equally  Neqnid  b 
affects  those  by  water,  provided  such  rivers  and  their  banks  be  ijnmiae  publico 
public.     Ne  quid  in  fiumint  publico  ripave  ejus  facias^  ne  quid  in  '^l^^J^l 
fiumine  publico  neve  in  rifa  ejus  immittas^  quo  statie  iterve  navigatto  gewr, 
deterior  sit,  fiat,* 

^uad  in  fiumine  publico  ripave^  ejus  fiat,  sive  quid  in  fiumen  ripa-  Tanuoftbe 
neve  ejus  tmmitsum  babes  quo  statio  iterve  navigio  deterior  sit,  fiat,  lowdiet 
restituasfi 

A  public  river  is  defined  to  be  that  which  is  perennial  or  ever 
flowinz,  iimaa^,  as  distinguished  from  a  winter  torrent,  \tifsA^^ ; 
but  this,  although  one  of  the  essentials  of  a  public  river,  is  not 
alone  sufficient  to  constitute   it  such ;    it  must   also   be  navi- 

'  See  Liyard'i  Niaeteh,  vbere  he  re-  ibidem    lUgnaatem.      Fna    eat  rccepti- 

mora  gnva  on  proving  chcy  could  not  culum  »<f>x  nunutactum,  P.  4],  14,   i, 

faive  been  true  bclicTcn,  not  being  pbccd  %  3,  4,  5. 

with  the  leeC  U  Mecca.  '  P.  4},  11,  i,  pr. 

'  P.  43.  '4,  >.  F-  '  P-  4J.  ".  1-  %  »■ 

'  LtffMjEjui  ia  pcrpcCuamcoDtjactAquun,  '  f d.  ^  ig, 
Smgnm  ijuad  mopcralcm  conlinet  aquam 
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gable,*  otherwise  the  edict  does  not  apply,  except  utiSter  for  Ac 
impediment  to  the  course  of  a  private  river. 

It  is  also  necessary  that  the  act  complained  of  should  be  ak 
'        jurious  to  the  navigation  in  some  respect  or  other,  by  Feoderag 
the  ctlrrent  more  rapid  and  the  like. 

The  banks  of  a  river  arc  those  which  contain  it  under  ordinaiy 
circumstances,'  thence,  whence  they  begin  to  verge  towards  me 
water ;  the  Nile  is  instanced  as  an  example  of  a  river  overflow- 
ing its  banks,  yet  the  banks  are  those  which  bound  the  river  under 
ordinary  circumstances,  to  preserve  which,  acts  may  be  justified;' 
but  as  to  the  atveus^  or  bed  of  a  public  river,  which  cbai^ 
its  course,  it  converts  private  land  over  which  it  permancjitty  ntu 
into  public. 
Second  cbiue  of  The  second  clause  of  the  edict  applies  more  cspeciafly  to  At 
the  edict.  ports,  siattonfSj  of  navigable  rivers,  and  is  restitutory  j  in  which  it 

differs  from  the  first  clause,  which  is  prohibitory,* 
b  proiubiMiy,        The  edict  is  perpetual,  and  lies  against  all  ofienders  who  m^ 
radtutorj',  ind    \yc.  inhibited  and  compelled  to  restore  the  river  bank,  or  faaibov, 
f"f^-  to  its  original  state. 

'  Tbe  edict  ae  This  edict  will  not  apply  to  the  sea,  the  seashore,  or  ports  of  Ac 

fiud  in  mve.  gg^  .s  but  an  interdict  of  a  similar  effect  appears  to  luve  lain  in 
that  case,  ne  quid  in  mart  invt  littore  que  partus  static  ittrve  iiavipf 
dettrius  fiat. 

%  2291. 

Intardktam  ae  The  next  interdict  applicable  to  rivers  was  more  special,  and 
^Mi'" &™^  aiFccted  the  supply  of  water,  m  quid  in  fiumine  publico  fiat  fU 
»Uter'»oiu  fluit  alittr  aqua  fiuat  atque  uii  priert  testate  Jiuxit ;  whereas  the  fbrmer 
itqne  Dci  prion  and  more  general  one  is  directed  to  the  navigation.^  The  edict 
t"*"  of S  runs, — In  Jiumine  publico  inve  ripa  ejus  fitcertj  aut  in  pma 
toterdict  ripamvt  ejus  immittere^  qut  aliter  aqua  fiuat  quam  priore  asUU 

Jiuxity  veto. 

^od  in  fiumine  publico  ripave  ejus  factum^  sive  quid  i     " 
'«,  si  ob  id  alitei 


'tamve  ejus  immissum  habes,  si  ob  id  altter  aqua  fiuity  atque  tts 
priore  astate  fiuxit-,  restituas^ 
b  pnihjbitoiy  The  first  clause  is  prohibitory,  and  therefore  prospective  i  '^ 
Md  reiticutoiy.  ]atter  restitutory,  and  therefore  retrospective.  Its  application  is  to 
all  public  rivers,  whether  navigable  or  not ;  and  the  word  n/''"' 
applies  to  every  species  of  change,  provided  it  be  not  for  die  pre- 
servation of  the  banks  ;^  or  the  protection  of  the  petitioner's  own 
lands,  so  long  as  it  be  done  without  damage  to  others.  Tbe 
beds  of  rivers  are  more  certain  in  summer  (which  is  the  seasoa 
between  the  vernal  and  autumnal  equinox)  than  in  winter,  tbdr 


'Uiii. 
Md-is. 
'  Id.  i  16. 


•Id.  4. 7. 

•fd.?;;.^-^- 
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State  during  the  prior  testas  renders  its  former  course  more  free 
from  doubt  than  an  average  of  ^ears  would  do. 

Xhis  interdict  is  popular  and  perpetual,  and  lies  against  him  only  Suqmur  «f 
who  has  diverted  the  water  and  bis  heirs  prohibttorily,  and  for  ^"^  interdict, 
restitution.* 

%  229Z. 

The  edict  de  ripa  munienda  is  imitated  from  the  dt  via  pubUca  launiktuni  de 
refideitda.,  in  the  interest  of  general  traffic.  Suo  minui  US  in  ^v*  muoimd* : 
fiununt  publico  ripavt  ejus  opus  faceri^  npx  agrrve^  qui  circa  rtpam 
tstj  tuendi  causa  Jiceat,  dum  ne  oi  id  navigatia  dettrior  fiai^  si  tibi 
damni  in/ecti,  in  annas  dtcem  viri  boni  arbitratu  vet  cautum  vel 
satisdatum  fit,  aut  per  tilum  nan  stat,  quo  minus  viri  bmi  arbitratu 
eaveatur  vel  satisdetur,  -oim  fieri  veto.*  ' 

Every  repair  of  the  bank  of  a  public  river  is  therefore  to  be 
tolerated  which  does  not  interrupt  or  injuriously  aflfcct  the  navi- 
gation^ but  he  must  give  security  against  future  damage  for  ten  ^ 
years,  the  amount  to  be  assessed  by  arbitration  ;  this  interdict  is 
granted  to  those  who  [dwell  sufficiently  near  the  stream  or  possess 
estates  on  the  opposite  side.  The  interdict  being  only  prohibi- 
toiy,  and  not  also  restttutoty,  must  be  applied  for  before  die  work 
is  commenced ;  for,  afterwards,  there  is  no  mode  of  making  it 
elFective,  and  recourse  must  be  had  in  case  of-damage  done  to  an 
actio  injuriarum. 

This  edict  did  not  extend  to  the  banks  of  lakes,  canals,  and  ponds,  Aiut<«icai 
but  has  obtained  this  extension  by  analo^e,  or,  more  probably,  by  *"«*«>■ 
an  interpolation  of  the  commissioners  into  the  fragment  of  Ulpian, 
as  is  inferable  from  the  expressfon  sed  idem  erit  observattdumj  &c.* 

J  2293. 

The  next  class  of  interdict  applied  to  public  places  and  high'  interdjctsm 
ways,  intituled  interdiclum  ne  quid  in  loco  publico  vel  itinerefiaty  and  °-^^^  m^txa 
is  perpetual  and  competent*  to  any  member  of  the  public,  but  fdomfiat. 
more  especially  to  him  who  may  be  obstructed.     The  edict  runs, 
~-ife  quid  in  loco  publico  facias^  inve  eum  locum  immitlas^  qua  ex  re  Tenu  cTilw 
quid   ill!  damni  detur,  praterquam    quad   lege,  senalus  cmsultOy  ioteidiet. 
edicto,  decretove  principium  tibi  cancessum  est,  de  «,  quod  factum 
trit^  interdictum  daba.' 

In  via  publiea  itinereve  publico  facere,  immitttre  quid,  quo  ea  via, 
idve  iter  detenus  sit^fiat^  veto,^ 

^od  in  via  publico  itinereve  publico  /actum  immissum  babes,  quo 
ta  via  idve  iter  deterius  sit,J!at^  restituas.^ 


■  Id.  H  ft 


....  'M.ij!- 

«.'.'.»44- 
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^ue  minus  illi  via  publica  iimtrtvt  puhlies  in  agere  Uceat^  mm 

fieri  w/ft.' 

Dntinctioo  I'he  cdict  ;(pp1ies  to  things  dedicated  to  the  public  use,  and  if 

bcMen  poUk    directed  against  any  act  whereby  the  cnjoj^nent  of  them  nu^  be 

daii^mib!^    interfered  with,  and  is  in  supplement  to  certain  other  laws,  Seiatu 

Consults  edicts,  and  rojral  decrees.     Under  public  ways,  or  the 

royal  highway,  are  comprehended  the  accommodation   boiindaiy 

roads  prcscriocd  between  contiguous  larms  ;*  those  differ  from 

military  roads,  which  always  abbt  upon  the  sea,  puUic  livett,. 

cities,  or  like  termini ;  whereas  these  vicinal  roads  abut  on  ludi 

militanr  roads. 

To  build  a  mole  into  the  sea,  oc  to  6sb  therein,  or  do  other  acts  to 
a  public  place,  is  not  obnoxious  to  the  edict  per  se,  except  special 
damage,  let,  or  hindrance  be  proved,*  gua  ex  re'HU  damnum  Jetttr, 
or  qua  ea  via  idve  iter  deter ius  sit  fiat.,  or  quo  minus  ,  .  ,  irt 
agere  liceat^  in  which  case  the  pntor  orders  it  to  be  restored  to  its 
original  condition*  (restituas),  by  taking  away  what  has  been 
thrown  down  or  otherwise. 

If  damage  be  done  to  a  public  place  by  a  private  aquacduct  or 
river,  an  action  lies  against,  the  individual  by  the  Twelve  Tables* 
or  de  noxa. 
Power  to  com-  It  appears  that  there  was  power  to  compel!  an  offender  against 
pell  demoiitiaD.  this  edict,  to  demolish  and  remove  what  he  had  built  contrary  to 
common  right,  ne  minis  urbs  difoKiteretur i*  and  the  Court  of 
Chance;^  can,  in  like  manner,  compell  the  demolition  of  an 
obstruction,  whether  public  or  private,  by  what  is  termed  a  man- 
datoiy  injunction,  as  against  continuing  the  removal  of  the  sKip- 
gate  of  a  canal ;  gainst  the  continuance  of  staUes  impropo^ 
Built  in  an  ornamental  garden  s  or  of  a  railway  tunnel,  which  had 
the  effect  of  completely  destroying  the  road.' 

§  2294. 

InteriiKtucn  nc        Thc  ^dilitian  edict,  giving  a  remedy  by  the  interdictum  intituled 

^uid  in  Tij  pub-  de  via  pubUca  et  si  quid  in  ea  /actum  rise  dieatur^  applied  to  the  atj 

ha  fiac  jjj-  p^o^g  jj  tj,g  former  edict  to  the  country.     This  fragment  is 

professedly  taken  from  the  itber  singularis  of  Papinian,"  de  egicit 

Mdilium,  and  from  its  being  in  Greek,  it  is  presumable  that  that 

work  served  as  a  compendium  of  tbe  law  on  this  subject  also  in 

Byzantium,  and   forbade  interference  with  the  soil  by  digging 

undermining,  or  building  in  the  public  streets,  with  a  provision  for 

the  restitution  of  the  statui  quo  antt  and  interference  with  the 

public  traffic  and  health,  by  throwing  out  ordure,  Kovpov,  carcases, 

vtKpitt  or  hides,  S^p^ra,  and  the  like  (doubtless  of  animals),  under 


> Id. 4  45. 
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the  same  provision.  A  wheelwright,  HKTmvTp6x<n)Si  might  place 
a  chariot  outside  if  it  did  not  interfere  with  the  exercise  of  the 
right  of  carriage  way ;  and  a  fuller,  inratj>tvst  might  hang  out  gar- 
ments to  dry.  ^ 

These  were  questions  under  the  c<^nizance  of  the  metropolitan  An  MUhiaa 
police,  as  in  London  and  most  other  municipalities  tn  England  ^  """^T- 
the  words  of  the  edict  are  not  given,  but  probably  were, — ^e^  in 
via  pttblica  factum  {ffoiium.,  mbrutwn^  canitrvctum,  immissumhabet^ 
quo  ea  via  tdve  iter  deterius  fiat,  restituas.  The  edict  also  injoined 
the  duty  upon  the  aediles  of  caring  for  the  repair  of  the  streets  and 
bridges,  ai^  for. the  repair  of  walls  of  all  sorts  abutting  on  the 
public  streets,  which  were  in  a  condition  dangerous  to  the  pnblic. 

§  2295. 

The  inttfdictum  dt  via  fubSca  et  itiiure  publico  refictrndo  appKes  iDtEnfictnm  de 
b6lh  to  rustic  and  urban  ways,  and  to  the  obligation  incumbent  i^  paUiai « 
upon  every  one  to  keep  the  public  way  repaired  according  to  the  J^J^j^  "" 
frontage  of  his  oWn  houses     ^w  minm  illi  viam  pubUcam,  iterve 
publicum  apfrire,  reficere  Hceat.^  dum  ne  ea  via  idvt  iter  deterius  fiat^ 

The  word  aperire  means  to  maintain  the  roadway  af  ks  ^cicnt 
height  and  width)  the  keeping  free  and  clean, ^ur/i7ff,  and  at  lis 
original  level,  "which  is  an  incident  of  refeetio;  but  in  so  purging  or 
repairing  the  ways,  care  must  be  taken  to  throw  nothing  on  the 
adjoining  fields,  the  doing  which  subjects  the  ofiending  party  to 
an  action  of  injury :  disregard  of  this  edict  will  not  be  excused 
by  the  plea  that  the  road  has  ceased  to  be  public,  because  ho  road 
ceases  to  be  public  by  non  user.* 

The  interdict  is  perpetual  and  popular,  lying  against  all  parties  Somnuijof 
who  shall  have  infringed  itj^drthe  computed  amount  of  the  injury  thii  laMidiix. 
sufrered.* 

»§  2296. 
Connected  with  the  above  interdict  is  that  de  loce  publico  fru-  laterdktmD 
/«ab,s  the  object  of  which  is  to  protect  any  one  who  has  duly  ^j!^ •"'''■"' 
hired  any  public  thing,  qui  publicum  qui  conduxit^  as  in  the  case  of 
&rmers  of  the  public  taxes  ;  contractors  for  public  works  would 
also  be  included,  also  those  who  had  obtained  a  right  on  a  public  place 
by  hiring  or  procuring  the  concession  of  a  right  upon  it,  such  as 
placing  a  statue  there^  or  the  like,  which  was  readily  granted,  as  it 
tended  to  improve  the  city..    For  the  protection  of  these,  the 
pnetor  edicted — ^uo  minus  loco  publico^  quem  is^  cui  lecandt  jus  Temuofthe 
Juiril^  frucndum  alicui  locavil.,  ei,  qui  conduxit  soclovt  ejus  ex  lege  "te^ct.^ 
hcationis  frui  liceat,  vim  fieri  veto. 
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§   2297. 

The  Roman  law  recognizes  some  modes  of  procedure  wlud 
cannot,  strictly  speaking,  be  called  interdicts,  but  which  are  to 
closely  connected  with  that  summary  mode  of  procedure  as  to  be 
properly  treated  in  this  place. 

It  has  been  seen  that,  where  any  one  commits  an  injurious  act 
on  the  land  of  another,  the  party  damaged  has  his  remedy  by 
the  interdict  ^u/  vi  aut  clam  for  restitutio^  or  repair  of  the  damage  j 
but  when  it  is  a  question  of  a  work  not  yet  begun  the  measure 
is  preventive,  and  the  means  to  the  end,  prohibitory ;  *  thus  eveiy 
one  who  holds  himself  aggrieved,  or  in  the  case  of  property  of  t 
community,  each  and  every  citizen'  can  campell  the  other  puty  bj 
an  Bptris  nevi  nunciatio,  made  according  to  a  certain  form,  to  desiac 
from  his  work  until  the  question  have  been  decided,  or  tl^  be  gre 
security  to  be  answerable  for  contingent  damage.-*  If  he  refuse  txt 
do  this,  the  interdict  for  restitution  issues }'  and,  c  converso,  by  the 
nuntiam^  should  he,  after  security  given,  continue  in  his  obstnic- 
tive  course.* 

The  mode  in  which  this  annunciation  was  made  in  andent 
times  is  a  matter  of  controversy ;  Hotoiffann^  asserts  that  it  could 
be  done  verbally  by  a  solemn  form  of  words, — Denuncio^  tihij  nte 
fic/^  in  ilio  hco  novi  cperis,  mt  invito,  faclat,  or  by  the  act  of 
throwing  a  pebble  at  the  work  about  to  be  commenced,  which  is 
described  as  vii  quadam  fistudaria  it  dvilis.  This  is  supposed  to 
be  a  Active  dispersion  of  the  materials,^  driving  the  undertaker  of 
the  new  work  to  resort  to  some  remedy  a^mst  him  who  thus 
prohibited  him  from  preceding,  whereupon  cause  was  shewn,  and 
the  matter  adjudicated  upon. 

The  praetorian  edict,  giving  the  interdict,  runs,— J^u«m  i'm  leaim 
jiuntiatum  est,  ne  quid  operts  novi  jierit,  qua  de  re  agitur,  si  dt  tart 
iatisdatum  est,  quod  ejus  cautum  sit  aut  per  te  stet,  que  miiius  satis- 
detur,  quo  minus  ilU  tn  to  hco  opus  fa  cere  liceal,  vim  fieri  veto.9 

The  later  law  from  this  principle  became  developed  into  a 
regular  system,  adapted  to  the  different  state  of  society.  Thus, 
when  any  one  has  commenced  the  erection  or  alteration  of  an 
artificial  work  attached  to  the  soil"  contrary  to  right,  the  person 
aggrieved  can  prohibit  the  continuance  at  any  moment,'^  in  diven 
ways ;  and  first  by  acts. 

These  acts  are  competent  to  those  only  who  defend  a  possession 

'  Cic.  pro  TuU.  53  }  P.  43, 14,  i,  pr.  •  P.  39,  1, 10,  *  9-n. 
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they  have  not  yet  lost,  or  to  prevent  the  loss  of  it.*  This  is 
termed  a  nunciatio  realis^  which  may  be  done  by  driving  awa^  the 
laborers,  and  destroying  the  work,*  or  symbolically,  as  in  antienC 
times,  by  throwing  a  stone  against  it,'  as  already  alluded  to. 

Or  it  may  be  effected  without  acts,  either  by  the  party 
aggrieved,  be  he  or  be  he  not  in  possession  judicially,  termed 
nunciatio  ,pttilica,  or  indeed  extra  judicially,  provided  it  be  done 
wthin  sight  of  the  work,*  by  maJcing  protest,  nunciatio  verbaKt 
privata^  and  one  is  as  binding  as  the  other.^  The  prohibitor  is 
termed  nwidam,  the  person  against  whom  it  is  directed  the  nuneiatus. 

The  nuncians^  m  respect  of  the  protection  of  public  questions,  Wboci 
may  be  any  member  of  the  community  to  whom  an  actio  popularis  "TJ™" 
13  competent*  in  private,  be  who  has  a  real  right  on  the  object,'  "    ™ 
yet  in  such  wise   that  those  who  possess  simply  usufructuary 
rights  for  their  own  person,  must  procede  in  the  name  of  the 
owner.' 

Whoso  has  a  mere  personal  right  on  the  object,  is  intirely 
excluded  from  nunciatio^  if  he  have  no  mandatutriy  or  power  of 
attorney,  except,  indeed,  the  owner  be  absent  i"  also  every  one 
who  has  not  the  free  disposition  of  his  property,"  and,  in  like 
manner,  one  co-owner  cannot  make  it  against  the  other." 

The  nunciatui  is  every  one  who  may  be  carrying  out  the  wort 
in  question  in  his  own  behalf,  or  on  that  ot  another;  but  in 
judicial  annunciations,  the  former  only ;"  in  which  case  the 
nuneiatus  can  demand  from  the  nuncians  the  oath  of  calumny** 
before  the  prztor. 

The  annunciation  operates  in  cases  where  delay  is  not  attended  Effixi  of  the 
with  danger  i"  the  prohibition  to  the  nuneiatus  to  desist  firom  the  "'      *"' 
work,'*  which  equally  passes  to  the  universal  and  singular  suc- 
cessor of  the  nuneiatus,^''  is  binding  on  co-owners,  although  it 
passes  no  rights  to  the  co-owner  of  ue  nundans." 

Should  the  work  be  proceded  with,  an  inttrdictum  demelitqriura 
must  be  moved  for,  which  obligates  the  defendcnt  to  clear  every- 
thing off  at  his  own  cost  and  charges  ^'H  or  if  he  be  the  heir  of 

.   '  P.  4J,  iS,  3,  ^  J.  Haw  I.  c  p.  ]$l-395  1  WiDderhold  L  e. 
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sucb  dofenddit^  in  10  (Jur  4s  wijr  betitiU  ma;  tuve  accnied  to  lum/ 
and  the  lutetuer  singHtarif^  tn  so  &r  at  leaw  as  r^ards  subautdn| 
tp  the  demolitioil  of  the  work  4t  the  cost  of  the  nuatiass.' 

The  unicular  sorts  of  aiinunciation  have  their  special  opec»< 
ttons.  Th^  i^i  '^^  instance,  binds  the  atMciatut  ahsolut^y  to 
dQsist  froin  the  work  pending  die  settlement  of  the  question.^ 

f  his  is  also  the  cafe  if  the  nunciaiu  ^pply  to  the  judge ;  wfaeresi* 
t^  operation  of  the.  ettra-judicial  aiuiuociatioa  simpljr  is  to  tint 
e9e<^  that  the  HKncistm  shall  rial;  piocede  vith  the  work  bofive 
sccuritf  givev,  and  that  he  wili^  in  case  of  the  decisioa  hetog  given 
a^a,Inft  him,  demolish  all  the  work  complained  of.* 

Sut  a  cUstinctioo  must  he  m^e  9»  to  whether  die  mundmu 
have,  comtvenccd  judicial  groc^diogs  forthwith  or  otherwise  ^ 
ii^  which  latter  i^a^e  thv  nattier  remains  as  before;  bitf  io  tlie 
formo^,  the  vineiatHf  cannot  inunediatel;  continue  the  wovk,  but 
must  wait  three  months,  at  the  expiry  of  which  period,  if  tbe 
dispute  be  not  terminated,  he  can  procede  with  his  building  on  - 
giving  the  security. before  mentioned.' 

If  the  t/Mfuiatia  have,  gjven  &uch  cautttyW  the  nuncians  ill^gi% 
refii^e  tp  accept  it,  the  stttfifittu  has  his  inltr£ftuM  pvaiititmvai. 
for  the  purpoK  of  protecting  himwiT  in  tbfi.  cfMviauatioa  of 
tiifi  wotlp.*. 

The  inhibhorjr  operation  of  the  anntmciation  expires  irith  tbe 
>•  g^e  of  the  object  bx  the  tiuneians^  and  by  his  d(»th,T  am^  as 
above,  by  sving  of  security,  consensuajhr  by  the  vohmta^  remis- 
sion or  rmase  by  both  parties,^  or,  imiateiBJly,  b^  pemus^on  of 
thjshi<^.* 

Otherwise  die  ordfaiary  procedure  is  always  o^  tp  the  mm- 
eianf,  who  is  beat^.n  in  court  as.  such> 

The  interdictum  dt  Ttmiaimihm  will  only  hold  where  mama^ 
wil^  no^,  for  nunciatia  is  valid  then  only  when  the  nunciant  has  a 
right  to  make  such  nunciatipQ."  The  interdict  thcijcpf  is  tiier*- 
,fore  prohibittm^ 

^uod  jut  ut  Hit  prehibtre,  fu  st  invitt  fiHty  m  t».  mmcrath 
ttneat.     Grierum  nunciationem  mi'tam  facia. 

If  sadsdadon  be  given,  it  venders  the  nunciatia  unnecns^^l. 

»H.  8^  %  ult.;  Id.  10,. «  Si  li  ^i  pliih],c...^u5i  BpdinMrrt  EsPsU-V 
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It  it  compfltent  to  tb*  dmiMiti  teS,  or  ttrvlimtity  to  liuke  die 
announcement,  or  oven  tho  ftuctuaty  mspf  tnROuncA  n  tumtm  opilt 
to  his  neighbour,  In  which  case  %  rtinUtit  will  bt  operuive  t  but 
not  to  the  deminus,  for  ^c  interdict  wiU  not  Ud  B^lilttt  the  lord 
as  againtt  \  ncigbbouTi 

§  22^0. 

t^e  inter£etttm  dt  rivii^  applies  to  the  repair  of  the  bank*  of  iat«rdictam  i* 
riven'— Rhtt,  tptetu,  ttpta,  rtfictri.,  aqua  iuctndM  cauit^  pit  ^'"- 
minut  Uctat  iiH,  dum  nt  alittr  aquam  ducaty  quam  utt  pritrt  ditatt  jom^ 
nm  vi  tun  e!am  nut  pricarit  U  duxitf  vlmfitri  Viti. 

The  interdict  ^^pUn  to  n'vi,  which  art  depr^Mlott*  ott  the 
bonktOMde  for  the  pnrposd of  getting  at  the  w«tef  ini  rdO^dk*; 
to  ipaiUi  *  tumet,  from  spttU)  to  itfUy  or  long  b«Kkt,  to  keep 
in  tb«  water,  in  contradisiinctlcai  to  in6Uy  Which  il  a  Sort  of 
ditch,  or  backwater,  ak  intidtrty  for  drawing  off,  or  diverting  the 
wMsr,  under  wWch  are  includ«l  fitm  and  putiiy  to  bring  which 
within  the  edict,  they  must  be  apim  ducthd^e  taui^ 

Rtfictri  hH  a  vei^  wide  ugnification,  and  Aeans  to  upht^tl  or 
restore  In  uijr  nmnnn'  %  purgarty*  dmeforAf  wouM  seeol  to  b6  . 
•orplMage.  Makmg  a  iione  hard,  causeway,  or  staki,  is  not 
within  the  edict,  for  this  is  a  new  woilc,  not  the  repair  of  in 
dmstent  one^  and  wouM  be  inconvenient  to  the  p»sons  driTirig 
cattle  to  water}*  aekber  <iaA  a  tunnel  be  formed  where  the  damd 
was  fbmufy  open/  an  embankment  of  earth  m^  be  Uid  with 
MOM,  but  if  of  stone,  it  cannot  be  unpared  and  laid  in  earth ;  new 
pipes,  y&/»/tf,  cannot  be  laid  Into  the  rivar.^ 

The  edici  applies  to  both  public  and  pritace  rivtfrSJ 

It  ties  utililtr  respecting  a  cuniculum^  fiue^  or  Ihlft,  fer  COli- 
veyiiig  rapour  into  baths. 

The  tuni  tpttit  Mtidstis  does  not  into'fere  with  the  cdiet,  but 
damitum  infictum  nuet  bo  c»itioned.v 

All  materials  necessary  to  the  repairs,  xt  within  Ac  \Mtr&6t^^ 
uritich  is  prohibitory^  and  mast  be  brought  Within  dte  sunaKf 
next  past,  or  within  the  year." 

%  ajoi. 

The  matter  of  water,  throughout  the  Targer  portion  of  the  loteriictBrn 
Roman  empire,  was  a  matter  of  great  importance,  and  it  wis,  J^j^J**" 
therefore,  found  necessary  to  supply  a  summaty  remedy  by  inter-  ■.^„, 

43."'.  "il'-  'III.  3.6 4- 

ii.  'id-fe. 

■'■.       ..  JH-H'?; 

vGoo^lc 
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£ct  to  all  questHMis  relating  to  it ;  hence  it  was  provided  in  tbe 
TcnnoTtbe  edict, — Uti  hoe  anae,  qua  4t  agitur,  nan  vi,  nm  clam,  iwn  fretarm 
interdict.  ^^  ,-/^  duxitti  que  minus  ita  ducat  vim  fieri  veta.^ 

Uti  priert  testati  aquam  qua  de  agitur,  nee  w(,  nee  ckmt,  mm 
preceirio  ab  ilk  duxiiti,  quo  minus  ila  ducas,  vim  fieri  veto. 
Inter  heredes  et  emfitores  et  henorum  possessares  interdieam,' 
4|k9  ex  cattelie  ifli  aquam  iueert  ab  «,  cui  ejus  rei  jus  fiat, 
permissum  eit,  quo  minus  ita,  uti  permissum  est  diuat,  vtm  Jitri 

^uandeque  de  opere  faciendo  interdictum  erit  damni  tnfetti  caotri 

FuwcUuic,  The  aqua  quotidiana  is   water  available  daily*  or  with  inte^ 

a^iu  ^uotUuni.  missions  1   (he  lettiva  in  the  summer  time  only,  hence  teniwd 

temporalis  i  but  the  former  perennis,^  of  which  description  are 

wells,  which,  however,  do  not  come  within  this  interdict,  fine 

.    dud  non  passunt,  they  are,  nevertheless,  the  subject  of  a  servitmi 

haustus  or  right  of  drawing,  as  distinguished  from  laying  on, 

Cipnt  *f  oc.  A  caput  aqua  is  a  head  or  source  of  water,  where  it  first  be^ns 

to  appear  in  whatsoever  manner.' 

The  purpose  for  which  the  water  is  used  is  immatetialj  pro- 
vided it  be  drawn  in  good  Jaith,  the  posse^or  believing  he  has  a 
right  to  do  so,'  be  it  in  town  or  country.     The  interdict  lies  fiw 
driving  too  many  cattle  to  a  watering  place  as  to  the  excess.*    It 
is  not  requi^te  to  have  die  dominion  ;9  nay,  the  interdict  is  stiH 
available,  thou^  the  iirsn  have  been  sold  and  transferred ;  and  lies 
for  the  amount  of  the  damage  arising  out  of  the  prohibition,  and 
by  reason  of  anything  done,  dug,  sown,  cut,  delved,  or  built, 
whereby  the  water  is  corrupted. 
Second  cliuK, .       The  second  clause  of  the  edict  relates  to  aqua  testiva,  or  water 
de-«i]iu  «ti»i.    available  i(i  summer  only  j  the  only  material  difference  being  d»e 
insertion  of  the  words  priore  testate  instead  of  hoc  anno — that  is,  at 
any  time  between  the  ^ernal.and  autumnal  equinox ;  but  the  inter- 
Aqiubiboni.     diet  is  extended,  utiliter,  to  hibema  aqua.^"   The  concluding  par^ 
graph  of  this  clause,  inter  heredes  et  emptares  et  banorum  ptssessores 
interdieam^  applies  to  both  clauses — that  is,  to  quotidiana  and  to 
astiva  aqua. 
Thiij  dauN,  de      The  third  clause  of  the  edict  refers  to  water  drawn  from  a 
"''^"'  castellum  or  public  reservoir,  tank,  bend,  or  river ;  the  right  may 

be  either  personal  or  run  with  the  land,"  and  is  grantable  by  Ae 
*     sovereign  alone ;"  it  must  be  exercised  in  such  a  manner  as  not 

'  P. «',  »c^  I,  pr.  •»J.»4- 

'.      'Id.6ia.  "Id.  ^34. 

*44i4»*-  "H9.*ii  PU11.H.N.  31,  6,36,151 

*  ^  6.  VicriiT.  Arch.  S,  7  j  FrODtk.  de  Kpwiax. 

*U.  ^  S.  p.  106,  109.' 

'%  10,  II,    10.  "4  4»i  F"WS  ».  diTidiculum,  C.  Th, 

■Id.*. 8,  .9.  iS.l,v 
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to  datn^e  other  persons  having  similar  rights.'  If  tl|e  rieht  be 
ceded  to  two  persons,  of  drawing  water  through  an  aqu'seduct,  a 
judicium  utile  cammuni  dividundo  lies  between  them  as  to  the  mode 
of  use.* 

Lastly,  if  any  shall  commence  a  work  likely  to  be  injurious  to  Damni  mtet.6  ' 
the  right  another  has  to  draw  water,  a  cautio  it  damne  infeita  may  <^>'iio. 
be  demanded  j  in  which  case  it  is  necessary  to  prove  the  right,  not 
only  of  quasi  possession  as  above,  but  also  of  easement.' 

^  2302. 

Thej  interdictum  dt  fmti  has  much  similarity  with  that  dt  aqua  Intetdicnua  de 
quotidiana  et  attiva^  and  applied  to  water  taken  from  a  fountain,  ^^"^ 
Like,  well,  or  fish-stew.*     Uti  dt  to  fonte^  quo  dt  agitur^  hec  anno  Temu  of  the 
aqua  me  w,  nee  clam,  nee  precario  ab  ilU  usus  ts^  que  minus  ita  ""*'^'* 
utariij  vim  fieri  veto. 

Dt  iacu,  puteo,  piscina^  ittm  inttrdiiam. 

^uo  minus  fintim,  qua  dt  agitur  purgts,  rtfictas  ut  aquam  coer- 
etrt,  utique  ta  possis,  dutn  nt  aliter  uteris^  atqut  uti  hae  anna  nan 
vif  noH  clam,  nm  precario  ab  ilia  usus  «,  vim  fieri  vets.'  . 

The  first  clause  of  this  interdict  applies  to  the  drawing  of  water  Pint  diiue 
or  watering  cattle ; "  but  not  to  a  cistern,  nam  nan  kabet  perpetuam  ?PP''*' '°  ^*- 
causam^  bong  filled  by  rain  ;  and  the  same  applies  to  all  waters  '"^ '"'"' 
not  having  a  perpetual  source — that  is,  not  being  viva  aqua. 

The  second  daasc  of  the  interdict  applies  to  the  repair  of  fbun-  The  lecoad  u 
tains,  which  would  be  useless  if  not  kept  free,  and  banked  up  so  "f^ 
as  to  hold  water ;  but  nothing  must  be  added  which  was  not  there 
before,  as  opening  new  veins,  which  were  not  there  in  the  pre- 
ceding year. 

This  interdict  lies  against  all  ptfsons  against  whom  the  inter- 
dictum dt  aqua  astiva  lies. 

The  fint  part  of  this  edict  refers  to  interference  with  the  use  of 
fountains,  and  other  reservoirs  of  living  water. 

The  latter  to  interference  with  those  who  would  keep  such  in 
repair  ;  this  interdict  is  therefore  prohibitory.    - 

§  2303- 

The  interdict   de  itinere  aetuque  privato  is  composed  of"  two  lotCTdictom  de 
clauses," — the  former  relating  to  possession  or  user  within  the  Wnere  jciuqiw 
year,  by  which  is  to  be  understood  a  period  of  not  less  than  thirty 
days ;  the  latter  clause  applies  to  the  right  of  rcpair.9 

^uo  itinere  aetuque  private,  qua  de  re  agitur,  vel  via  hae  anna  Tenmorthe 
■nee  vi,  nee  clam,  nee  precario  ab  ilh  usus  es,  quo  minus  ita  utaris,  *"'  «■"»=■ 
vim  fieri  veto. 

■'Id.  3,'%  I,  6.  «H.  %i. 
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^tu  itimrt  advpu  h»c  laau  tarn  viy  mm  rimrif  mm  fnaatm  «A 
mU$  Msui  ttf  pu  imnux  id  iter  Mtwoftu  at  tibijmt  ttut,  re/tamt^  tnm 
fitri  veta, 

^i  hoc  inttrdieta  uti  volttf  ti  advtriark  damni  infeetiy  ftad  ftr 
Mm  vitium  datum  lit,  eavtat.'^ 

He  who  applies  for  this  interdict  must  proTc  that  be  hs>  om^ 
dsed  a  right  of  wzj*  in  liis  own  name,'  neither  clan(lcstind|f, 
pedtorily,  or  forcibly,  within  thirtjr  d^s  of  the  tenninadaa  of  me 
last  year,  into  which  period  the  possession  of  his  predecessor  is  to 
be  accounted  to  him  in  all  respects  as  his  own,*  provided  Ik  liai 
not  been  disturbed  therein^* 

The  interdict  is  prohibttoty,  and  applies  to  rustic  tervkei  oefy  i 
the  servitude,  however,  is  not  inquired  into,  but  the  cxcrds*  of  dtc 
user  onljr :  casual  use,  bj  Ibrce  of  circumstances,  will  not  auffce^ 
because  it  is  a  precarious  and  no  permanent  user,' '  "piecariows  ia 
the  intention  of  the  grantor,  not  of  the  usor.' 

The  second  clause  of  the  interdict  applies  to  repairs,  rtfictima, 
which  it  an  incident  necessary  to  the  firee  use,*  and  cotiMta  ki 
keepine  it  up  in  its  former  state,  nevertheless  a  new  bridgv  m:^ 
be  buin  if  such  be  necessary  to  the  enjo^menL*  The  ^inscidict 
nms  with  the  land,  and  loi^  possesnon  carries  with  it  aU  the 
efiects  of  a  servitude.'* 

5  2304- 

The  inttrdicttm  4t  luptrfidtiia  was  introduced  ia  aid  of  the  stfi 
puMdttity^  to  meet  case*  «f  confiiscd  lights  of  owoenhip  Hpoi 
soil. 

Vti  tK  legt  iKatitHts  tivt  am^uthiii  tttperfid*^  oua  it  sgittVy  mtc 
vi,  ntc  elaiHf  net  prtcarlo  alter  ah  altero  fruemintf  qm  mima  Jrm- 
Mmini,  vim  fieri  vett.  Si  fua  alia  gfiit  ie  ntperfiti*  fotttdahlMr^ 
causa  c^nila  dahs. 

The  possessor  of  the  tt^fidts  of  the  8«m1  of  another  hat  his 
actit  empii  or  cmducti  aniast  his  landlord,  according  as  be  has 
purchased  or  hired  the  right ;  and  if  the  landlord,  on  the  other  hand, 
would  impugn  his  right,  he  also  does  so  by  action  ;  hut 
as  a  personal  action  is  less  advantageous  thi 


s  advantageous  than  one  on  the  poeses- 

aion,  this  Interdict  is  proposed  to  give,  as  it  were,  a  real  actioa ; 
hence  the  prxtor  demands  only  fi'om  the  superficiary  that  he 
prove  a  possession,  which  is  ntc  tri,  ntc  tlam,  Mtcjrecaria,  nor  cvea 
by  sulFerance  from  his  adversaiy  i  and  by  the  aSa  actio  dt  suprrfrie 
it  meant,  that  it  extends  to  limited  teases  of  rbe  superficiei." 

'I^  S)44t  "toitd  to  ptobiblt  tcimi     naklitperlklMT  Sacbea  N.  I,  «t  IntcHkt  de 
oftlic  fidejuNcnjdiott,    .  it.  Ktoqiie  piiT.  Ldf*.  lt>6- 


'Id.  i,pr.( 


(  3pr.i1.  Md-U.  *H.4« 


•ld.4,s,ii6. 
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Heiiwecius>  diki&ks  tkeatmedoiibtwhicbiipidiedtotbeiiatMeof 
the  tmptyttvsiii  vix.,  wbetha  it  was  a  parduse  or  a.  kasmg, 
applied  also  to  thajus  superficUi. 

TUs  interdict  is  retaitory  and  recupatorr,  and  follow*  die  nile  iDtndict  n- 
to  be  applied  to  the  uii  positdtlis  in'all  respects.  As  tt  no»  with  ^'^^ 
tW  Lud,  it  is  perpecual.  nKap.uij. 

§  2305. 
'  The  interdict  dt  Kfiariiia  cadmdit  cooiists  of  two  dauMS,  and  intEniktani  dc 

i»  prohtbttory.  ■rboribui 

^a  arbor  ex  adilmt  tuky  im  mia  ilHnt  baptnditj  si  ptr  U  staty  jl^  gf  ^^ 
quo  nanus  tam  admittai,  tune  quo  minut  tile  earn  arberem  admttert,  btcrdkt. 
tibimt  habere  liceat,  vim  fieri  veto^ 

^ua  arbor  ex  agro  tuo,  in  agmm  Slius  impendety  si  per  te  itaty 
quo  minus  fedes  quindetim  a  terra  earn  altias.  caerctaSj  tunc  quo 
minur  iHi  ita  cottrcere,  lignaqu*  stbt  habere  liceat,  vim  fieri  veto  J 

Tbe  difference  between  the  two  clauses  of  this  interdict  aie,  tliat.  Ditdncdim 
he  first  applies  to  urban,  and  the  latter  to  ms  '  <■—  ji- 

oj  the  first  clause^  the  tree  may  be  cut  down  _ 

by  the  second,  it  may  be  only  lopped  fifteen  feet  ftata  the  ground, 
which  is  in  conformity  wUh  a.  law  of  the  Twclxc:  Tald^*  md 
the  wood  appropriated. 

If  the  party  complained  of  refuse  to  reotove  oc  lop  the  ticee, 
the  other  may  take  ^vaotage  of  this  interdict  f  fax  the  purposes,  of 
which,  vines  are  trees.' 

The  interdict  is  competent  not  only  to  the  lord,  t)ut  aho  to  the-  To  wbom  mm- 
usufructuary.  P**"- 

Maay  lords  have  this  interdict  in  loUJum^  because  the  actio  ra 
vindieationii  lias  in  toUdum^  in  the  case  of  servitaies. 

It  Ces  against  the  person  to  whom  the  ncighbouriag  prapec^ 
belongs ;  but  it  does  not  prevent  him  from  removing  such  tree  if 
willing  so.  to  do,,  and  this  clearly  00  account,  oi  the  rigltt  which 
the  party  overhung  has  otherwise  to  tb&  wood. 

5  1306. 

Under  the  simple  tidb  de- glande  Ugendi>^  th^ixterdictunrextenJk:  iDtefdktDm  de 
to  all  fruit  whatsoever,"  and  is  prohihitory^,  l^"^  l«ieni». 

Glandtmy,quai  t».  iUtw  agro  in  tutan.  cadit^qav.  mhtut  iHl  tartio- 
qutqti^£e  ligertyoujirre- lictaPj  vim  fieri  vetg, 

AndrMtad.I^ti.D.  dcnfa.Bad.  Jcai.llll, 

For  othiE  nemi.  liiUi  KinCEiu  dc.cocfd* 

fioDc  ub.  Goett.  iSa«j.I.  Idoci'^'*'''' 

tbofi-.  LL..xu.Tab.  7  Tib-,  ati.  Hdddb.    iSij  j    CsiLlBUDa-  LiUn 

*tiab.  S]tt.  d.  A.  IU^7dj  E-43n     Mif.  4,mL  1  Hlfaa.  tg. 

>7>.lf  S  li.iiS-h  >>,  ■l.'tluii.  CiK         'F.  43vSli  l^^lii  conq>..B:,4},.  Mi 

Aab.f.  1,0.*;  Krluenin  !»*,  "--—■-       -   '    - 
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The  plaintiff's  neighbour  can  obtain  this  interdict,  allowing  liim 
to  gather,  every  thinl  day,*  the  fruits  which  may  iaD  over  i^a 
the  plaintiff*s  land. 

A  similar  right  applies  to  things  carried  by  accident  oa  to 
'■    another's  ground.* 

Similar  is  the  duty  of  suffering  or  submitting  to  the  natoirf 
discharge  of  the  water  from  the  land  of  another;*  and  that  of 
supplying  what  is  necessary,  or  indemnification  for  the  repi^  of 
public  ways.*  The  lord  of  the  soil  cannot  complain  of  his  groond 
being  undermined,  for  otuaining  metals,  so  long  as  die  surftoe 
be  not  damnified,  if  the  miner  render  him  one-tenth  of  the  pro- 
fits,* and  the  fiscus  a  like  per-centage  on  them. 

§  2307- 

pe  dunoa  The  damnum  inftctum  has  considerable  similarity  with  the  optrit 

infecioetde       „^,-  „undatio.  With   this   difference,  that  it  is  directed   against 

protecijonibui.     worlj  already  perfected;  and,  furthermore,  subjects  the  defehdefK 

to  a  kg'ts  actio  ^y  the  Lex  jEbulia,  being  one  of  the  only  cases  in 

■   which  this  remedy  was  left  subsisting,  because  it  remained  within 

the  cognizance  of  the  centumviral  court.^ 

Generally,  then,  according  to  the  edict  lie  damns  inficfa^  the 
complainant  can  demand  sufltcient  cautio^  by  sureties,  or  by 
simple  stipulation,  according  to  the  circumstances  of  the  case^ 
or  on  refusal,  and  on  proof  of  the  de  facis^  joint  posscssioo^ 
of  the  object,  can  demand  for  his  protection  an  interdict,^  as 
may  be  done  in  all  cases  of  prztorian  distr^nt,  and  on  continued 
contumacy,  definitive  or  absolute  distraint,"  t<^ether  with  pnetotiaa 
dominion,"  and  the  capacity  of  acquisition  by  uscapion.**  Mun^ 
cipal  magistrates  have  no  general  power  to  decree  either  cautit  or 
immissio i**  nevertheless  the  right  of  decreeing  cauthy*^  and  die 

■Html  de  Jiff,  glandii  legends,  Jen.  *  P.  S,  ti,  14,^  I ;  P.  11,7,  la. 

I7jfi;  Thib.  Syit  i.  R.  R.  f)  ^t.t,ua  *C.  11,6.  3,6. 

CTToaeoui  ideal  lopecdng  the    limiaiioa  '  ^  tmi,  n.  op. ;  Giiiu  4,  ^  ]  t. 

■ftet  tbiee  dayi;  H.  Hildebraad  de  frnct,  ^  Lei  Rubrii,  c.  lOj  P.  39,  a,  7,  pt. ; 

*                          in  lUen.   prcd,    pia   pendentibui,  Altoif,  P.  43, 10,  t,  f  38;  P.  43,  i 

1717,  c.  I,  i  !;    Tide  Thib.  Ci».  Abh.  •"-■■■■.      - 
p.  1-6  ;  ,C.  Einerl  de  act.  ad  eiiiib.  Lipi. 

1516,  p.    104,    >q.  i     Schweppe    Magii. 
I  ToL    I  Hfc  p.    141-s;    KLupfel   iibet  fto ;  P.  4a,  4,  I. 
eiozelae  Thcile  da  burg.  Recbt*.  Slut.  "  P.  43,  4,  i,  pr.  ^  i,  s,  4. 

1517,  p.  117-11 }  Arcbir.  f.  C.  P.  i  ToL        "  P.  39, 1,  7,pr.i  Id.  15,^  iJiS*. 

I   St.   p.   116-119  ;    Pucbta  ia  Schunk  "P.  391a,  I5>  %  16,  17,  33;  P.  7,  i, 

Jihcb.   3  JahrE'   }  >ol.   i    Hft.  p.  ai'-  7.  ^  I.  . 

35;   RoMhin  Zaoch.  I  Hft.  p.  117-9;  "P.  39,  a,  SiPr.t  Id.  15,  16, ^ aG. 

concct  a  I.  C.  RupneUi  da  tb.  contra*.  '*  P.  1,  i)  4  j  P.  ;o,  i,  a6. 

Bononue  i69a,c  6,  ^  a-j.  "  Let  Robiu,  c.  ao.    Ther  did  not  here 

*  P.  39,  a,  9,  ^  1-a.  xcqnire  ibe  nf^ta.  of  decteeing  immiBiaa 

*  P-  19>  J>  If  i  "1^  >  H.  de  Cocceli  de  on  refuul  of  caudoD,  but  the  milter  pn- 
KintuL  lut.  cMUt.  HddeL  1676  (£ieK.  ceded  u  though  oadon  bad  leillj  bee* 
T.  t.  n.  6)  I.  N.  Hert.  de  eod.  irg.  Giea.  giren. 

1704^  c.  ». 


'^^  43.  «>.>>?  J8  !  r.  43,  a3,  i,  pr. 

■  Not  jundiaL    P.  41,  a,  j,  ^  a]  |  P. 
«,i,9}  P.  4J.  »7.  S.  »  I- 
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capacity  to  issue   the  inchoate  distraint,  delegated  to  them  on 
account  of  the  urgency  of  the  case.' 

Damni  titfecti  sua  nomin*  promitti,  aliem   latitdari  juheho   ei,  TemuDfchc 
^aV  juravertty   run   calumnia   cauta  id  st  pastulare  etimvef  cujus  f^J^  ^*  ■"'""' 
nemint  aget,  pestulaturum  fuissiy  in  tarn  diem,  quam  causa  tag-  '"    ""' 
ttita  ttaluen. 

Si  contTwersia  erit,  daminus  tit  tuene,  jui  caveiit,  lui  exeep- 
tiont  latitdari  jubtha. 

Dt  ta  opere,  quad  in  fiumnt  putlia  ripaiit  tiut  fiety  in  atinw 
dtctm  tatisdari  jubth. 

Bum,  cut  ita  h»h  cavebitury  in  posttssiantm  tiut  fct,  cuius 
ttamint  ut  cavtatur  pastulabitur.,  irt,  et  cum  justa  causa  eft* 
videbitur^'ttiam  pcssidrrt  jubebo. 

In  turn,  qui  ntque  cavcrit,  ntqui  in  pesseitient  ttsty  nequt 
potsideri  passus  erit^  judicum  dabo,  ut  tantum  praettet,  quantum 
praettart  turn  opeiitrtt,  si  dt  ea  re  tx  decreto  mto.,  ejusve,  cujut 
de  te  rt  jurisdictia  fuit^  quae  mea  est,  cautum  fmsset. 

Eiut  ret  nomine  in  eujus  possetsianem  misera,  st  ab  to,  qui  in 
pessessione  ertt,  damni  infectt  nonune  nm  satisdabitur,  turn,  cut 
nan  satisdabitur,  timul  in  passessiane  esse  jubebo.* 

It  is  to  be  observed,  in  respect  to  damnum  infectum,  that  the  ( 
owner  is  bound  to  positive  acts  on  his  property.  f 

Private  dispositions  not  obligatory,  or  a  third  party  cannot 
apply  to  every  possessor  of  the  object,'  except  they, have  that 
^^ct  hj  law,  and  of  this  nature  is  the  cautlo  di  damna  infeeti,* 

By  strict  Uw,  every  one  might  do  that  which  he  lilced  with  hii 
own,  and  leave  it  unrepaired  ;  so  that  if  it  fell  and  damaged 
another,  such  party  had  the  mere  right  of  lien,  or  retentie,  on  the 
materials  fallen  on  his  land  ;*  but  n  this  remedy  was  clearly  in- 
sufficient, inasmuch  as  the  damage  might  exccde  the  value  of  such 
materials,  the  prxtor  interfered  By  his  edict,  and  provided  that  the 
owner  of  a  Work  which  threatens  artificial  damage,^  should  repair 
it,  or  give  security  for  any  damage  which  might  possibly  arise  from 
die  neglect  to  do  so  ;T  this  eautia  may  be  obtained  by  an  actia  in 
faction,  if  the  plaintif  be  ndt  secured  in  any  other  manner  from 
future  damage,^  or  the  thing  which  threatens  danger  be  not  placed 
contrary  to  hw,v  and  the  plaintif  do  not  himself  deny  to  the  defen- 
dent  the  privilege  of  giving  security.** 

•  P.  39, «,  1, 4,  pr.  ^  3,  ♦■  •  p.  39,  «,  6, 7,  i  1, 3  (  H.  g,  9. 

»P.  39,«,7.F.  '  P- 39.  ».  »4.  ?».•»■  i  "■«■ 

»P.  I,  I,  i5,iii  Thi[»uiLVon.t«l.         'M.?. 

*U.  Mirincb  de  dun.  infect,  uiit.  'Id.  13,  ^7. 
AiJ.  17M  j  WcKplul.  de  libert.  rt  lerrit.  '"  Id.  13,  ^  11. 
pndioc.  \f  101-309  ;  WeMcnberg  de  cant.  , 
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§  2308.        ■         • 

Eveiy  one  who  fears  damage  from  his  neighbour's  buHding  aaj 
claim  this  caution,  be  he  owner  or  be  he  in  possession  of  the  almo 
which  threatens  the  damage,  by  virtue  of  a  real  or  personal  fipt' 
The  b.  f,  possessor  alone*  cannot  claim  the  security,  became  the 
petitory  possessor  alone  has  no  right  to  it.^ 

The  owner  of  the  object  is  under  the  primary  obligatMO,  ba 
after  him,  every  one  who  has  a  real  right  thereon  can  and  mMt 
be  challenged  to  give  security.* 

The  security,  which  can  only  be  imposed  for  a  fixed  peno^ 
although  it  may  be  renewed  from  time  to  dme,  as  circumstaws 
may  require,  with  an  operative  effect  in  favor  of  and  ^naat 
successors,*  is  due  from  the  owner,  or  b.  f.  possessor ;  aiM  de 
quasi  possessor  of  an  easement,  who  if  he  be  procedcd  aguast  k 
respect  of  a  work  he  has  himself  erected,  or  which  to  him  bdoogi^ 
may  give  the  plaintif  the  required  security  by  a  simple  pnnaii^ 
wherewith  he  is  constrained  to  rest  satisfied,'  otherwise  the  defcs- 
dent  must  find  fidejuisorti,  or  bail,  which  course,  where  any  iaobt. 
exist  as  to  the  &cts  of  the  case,  is  always  adopted.^ 

The  obligation  is  for  full  indemnity  from  damage  arising  ^ 
reason  of  the  default,  on  account  whereof  the  caution  is  rcquireds* 
and  not  only  the  institution  of  the  suit  for  security,  but  even  the 
intention  to  bring  it,  but  which  has  not  been  realized  hf  ream 
of  inevitable  impediments ;  now  cautis  carries  with  it  abstJiitc^ 
the  effect  of  indemnifying  the  party  damaged." 

If  the  defendent  illegaliv  decline  to  ^ve  the  required  cautio,  ^ 
"  immissio  ex  prima  dicreta  is  awarded  to  the  plaintif,  the  efibct  ti 
which  is  to  put  him  into  posfcssion  jointly  with  the  delendeid;  if 
this,  however,  have  no  effect,  he  prays  the  immltsh  ex  seeuwdt 
deerett,  which  deprives  the  defendent  of  all  rights  on  the  object^ 
and  confers  upon  the  plaintif  the  capacity  of  acquisitive  pre- 
scription.io  Whoso  obstructs  the  immisiio,  or,  being  a  magisttauv 
illegally  delays  issuing  the  order  for  bail,  maites  himulf  liable  to  an 
aetie  tn  in  factum.^^ 

%  2309. 

The  inleriitctum  de  ckacis'^*  is  both  prohibitory — appUc^e  to 

private  sewers  only  in  the  first  clause — and  restoratory  as  r^afdi 


I  i  Id.  13, «  5 ;  Id.  il. 


■  Id.  5, ^  I  i  10.  13, » 

■  Id,  13,  %  9  i  Voet,  L.  J9,  t.  »| 
or  the  Tiewt  of  otbcn.  Tide  Fiber 
L  «,  c.  171  Walpbal.  1.  t-S^yj.. 

•P.  39,  *,  13,  44- 

*  Compire  P.  39,  1,  4,  %  5,  6,  Id.  19, 
>r.,  irilh  P.  47,  %f  I,  %  11. 

*P-39.». 'S.*-!!-;  Id.  15.  pf-i"- 
[7,%4i  Id.  14,^  I. 

•Id.  13,  pr.  ^  i;  Id,  30,%  I. 

'Id.  9,  ^4;  U.  11,4  t. 


■  H.  ij,  4  »8,  %  30J  M.  44.  pr.i  Tott. 
4i4i  Wntphil.  L  c  ^  »69. 

'•I.  J,  pr.;ld.  ii,%  16,  13,  3) i  H- 
44,  ^  I  i  Archi*.  f.  C.  P.  S  Tol.  I  Hft 
f.  158-1&OJ  Voet.  %  II,  ncribei  i  rifkt 
of  redcRiprion  ro  the  ovdct  who  vuhott 

■■  Id.4,%  7,  ».  9,  15,  Suit. 
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private  ones  in  the  second.  The  remarkable  portion  of  the  edict 
is,  that  the  usual  words,  aut  vi  aut  clam  aut  precaris,  are  omitted, 
because  inasmuch  as  the  cleansing  of  sewers  was  a  matter  of  public 
utilitjr,  it  was  thought  well  to  impose  upon  their  purgation  as  few 
restrictions  as  possible. 

^uo  minus  illi    cleacam  qua  ex  xdibus  ijus  in  tuas  pertinety  Tenmofchii 
yua  de  agitur,  purgare,  Tificirt  lieeat,  vim  fitri  vtte.  inimlkt. 

Damni  inficti^  ^uad  operis  vitia  factum  sit,  covert  jubebs. 
^uod  in  cloaca  publica  factum  live  immisium  habety  quo  usus 
tyus  deteriar  sit^Jiat-,  restituat. 

Item  ne  quid  fiat  immittaturve  interdicam.^ 

Cloaca  is  a  hollow  place,  through  which  eollitvits  flows,  and  eiiMci,wbat  ». 
includes  tubta^  a  soilpipe,  and  fistula^  a  smaller  pipe  ;*  and  the 
-  interdict  lies  to  prohibit  any  obstruction  being  offered  to  such  as 
propose  to  clean  them  out,  it  being  a  question  of  public  health, 
that  they  be  kept  in  good  repair,  since  they  emit  a  pestilential 
effluvia  by  Jailing  in  and  becoming  obstructed. 

The  drains  in  question  must  be  from  building  to  building,  or  Man  be  be- 
pass  through  buildings,  to  be  within  the  meaning  of  this  inter-  t*""  buiwiogi. 
diet,  and  not  abut  on  a  iield,  but  may  discharge  into  a  public 
sewer.*  It  is  allowed  to  come  into  the  house  of  another,  and  to 
take  up  the  pavement  for  the  purpose  of  cleansing  the  drains ;  nor 
is  there  in  so  far  any  case  for  a  cautio  damni  infecti,  if  the  party  be 
prepared  to  restore  what  he  disturbs,  and  a  nunciatio  novi  ^erit 
may  be  disregarded ;  security  may  be  required  against  damage  to 
the  buildings,  by  reason  of  any  work  undertaken  on  the  drains. 

The  second  portion  of  the  edict  refers  to  public  sewers,  and  Is  Sewnd  v»n  of 
restitutory,  provided  that  nothing  be  thrown  into  public  sewers,  edict  nka  to 
which  may  tend  to  impair  their  utility}*  to  repair  and  cleanse  ^    c •"•«'»• 
them  is  permitted,  but  not  to  undertake  any  new  work,  or  operate 
any  change  in  them. 

These  ckacte^  having  an  edict  particularly  alFccted  to  them,  are 
specially  excepted  in  the  edict  uti  possidetis.^ 


'  %  2310. 

The  interdict  commonly  called  af^er  the  initial  words  of  the  inKrJictam 
edict  uti  possidetis,  lies  in   fevor  of  him  who  has  been  ejected  >""  p<i«iJ*d». 
from  the  possession  of  a  landed  estate,  or  disturbed  in  the  enjoy- 
ment thereof,  whether  as  possessor  or  dominus,  and  is  conse- 
quently retentory,  or  conservative,     Uti  ades,  quibus  de   agitur.  Text  of  the 
««  t/i,  nee  clam,  nee  precario  alter  at  altera  possidetis,  que  minus  "^''«' 
ita  possideatis,  vim  fieri  vetofi 

De  (loads  hoc  interdictum  non  dabo,  neque  pluris  quam  quanti 

'  Id.  %  ij-  *ii%  "6- 

'  Id- 1  4t  6.  '  fj  1170,  %  ijio,  h.  op. 

•Id.^S,9,ii.  •  P. +j,  .7.  1, % 4. 
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ea  ret  erity  intra  mnttm  quo  primum  iitprrtundi  ptttttas  fwra 
agirt  ferfiuttam. 

This  edict  separates  the  possession  from  the  property  in  th 
soil ;  and  when  it  is  doubtful  which  of  the  two  contendii^  puM 
is  possessor,  either  may  have  recourse  to  the  interdict.* 

The  interdict  is  perpetual,'  and  requires  that  the  potsenn 
should  have  been  neither  by  force,  nor  clandestine,*  nor  precKoij, 
from  the  adversary,  tbougfi  it  may  be  so  from  a  third  patty,  lai 
it  does  not  extend  beyond  the  possessor. 

It  applies  to  landea  property,  or  any  part  thereof,  be  it  a  dniU 
or  midivided  moiety,*  aiid  is  competent  to  a  landlord,  1A0  a 
~  impeded  in  building  upon  his  own  ground,  because  thermit  ii 
taken  that  his  possession  is  disputed  ;'  and,  in  like  manner,  i  1 
lodger  prevent  a  landlord  from  repairing  his  own  house ;  te  it 
wilf  not  lie  where  the  house  of  one  projects  over  the  hod  of 
another,  because  the  property  of  the  soil  is  in  the  one,  ai>d_  dm 
of  the  house  ^d  of  the  superAcies  in  the  other  par^;'  batff  u 
apartment  project  over  the  land  of  another,  in  which  one  dvdb 
as  domtnus,  the  interdict  lies  against,  but  not  by  him,  became  tk 
superficiary  right  always  yields  to  that  of  the  soQ. 

Creditor»  put  into  possession  rti  ctnttrvanite  causa  are  not  D 
be  looked  upon  as  possessing  so  as  to  give  them  the  benefit « 
this  interdict 

The  interdict  goes  for  the  computed  value  of  the  retendoi  of 

thepossession.' 

:.      This  interdict  is  available  as  between  fniauaries,  even  whm 

one  defends  the  usufruct,  and  the  other  the  possession ;  in  lib 

manner  where  the  one  defends  the  uiuf,  and  the  other  thejnctni- 

It  is  not  granted  with  respect  to  sewers,  clcariy  because  there  is 
a  special  interdict  affected  to  them.^ 

In  summa,  then,  it  lies /or  the  retention  of  an  immoveable  tlungi 
and  of  such  right  as  savors  of  the  realty,  possessed,  or  quasi  pos- 
sessed, at  the  time  of  the  suit,  neither  forcibly,  clandestinelj,  t"" 
petitorily  against  the  disturber,  /br  the  retention,  the  »^  f* 
intrratj  and  cautia  di  run  ampUut  turhands. 


%  2311- 

The  interdictum  dt  migrandt  refers  exclusivdy  to  urban  1o(^(Bi 
inguUini,  as  distinguished  from  nlani. 

Si  is  hamOf  que  de  agitury  mn  tst  ex  his  rebus,  dt  qidbus  inlifU^ 
acterem  canvenity  ut^  qua  in  earn  bebitatimtm^  qua  d*  agitur,  t"^ 
dueta,  impertata.  Hi  nata,  factavt  esstnt.,  ia  pignori  tiii  pn  wn** 


■Id.  §3. 


Md.  3,^1. 


'  P.  43i  131  S  a}09>  h.  op. 
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^us  batitationis  etsenl-,  stve  ex  bit  rebut  ttt^  et  ea  mertet  tiH  loluta, 
eave  lumini  satisfacta  est,  out  per  le  tiat,  pto  minus  tthatur,  Ita 
yuo  minus  ei,  pit  eum  pignarit  namine  induxit,  inde  ahdueere  liciaty 
vimfieri  veto.^ 

'This  being  a  matter  of  extraordinary  cognizance,  this  edict  is  of 
unfrequent  use. 

The  Wger  may  appeal  to  tt)is  interdict  provided  he  have  paid  his  iDquiUnni  miy 
rent,*  or,  if  not  then  due,  is  ready  and  willing  to  pay  it  up  to  the  *ff^, "  ^^ 
end  of  his  term,  unless  there  be  some  special  convention  engaging  '"""'"'• 
him -to  fiiiish  the  year  i  and  so,  where  the  contract  consists  m  a 
lease  for  years.     The  principle  upon  which  this  goes  is,  that  all 
the  house  contains  is  tacitly  pledged  to  the  landlord — that  is  to 
say,  the  landlord  has  his  lien,  and  therefore  thegoods  are  subject 
to  his  claim  ontil  discharged  by  payment.'    The  origin  of  the 
landlord's  lien  is  clearly  that  the  rent  is  a  commutation  for,  and  Ludlori'i  Uen. 
represents  the  profit  of  the  crop,  which,  of  coiirse,  with  the  soil, 
belongs  to  the  owner,  and,  as  an  urban   property  produces  no 
fruits,  the  furniture  is  allowed  to  supply  the  place,  a  rule  whidi 
reflects  on  rustic  property  where  the  larming  instrumenu  are  sub- 
ject to  the  landlord's  lien. 

The  edict  even  applies  where  the  goods  are  not  those  of  the 
lodger,  li  pigmorit  nimne  tnJucta  tunt. 

This  interdict  lies  uft/i>^  where  the  lod^ng  is  gratuitous, — upon  UaatiGter 
what  principle  it  is  difficult  to  see  j  also,  where  the  things  have  "here  lodging 
been  lent,  let,  or  deposited  with  the  lodger,*  probably  on  the  "S'*'"'™^ 
ground  of  their  being  security  for  taxes,  which  the  landlord  does 
not  remit  to  his  tenent,  though  he  remit  him  his  rent." 

SemtU,  it  lies  utiliter  for  furnished  lodgings.  FumUbed^ 

The  interdict  is  perpetual,  lying  in  favitr  of  and  againit  sue-  ^^^*^ 
«««>"•  P^t. 

§  2312. 
The  interdictum  Sahianum  differs  from  the  de  migrando  in  its  Inurdictan 
application  to  a  pradium  rustictanfi    The  Words  of  the  interdict  SiiYJaniun  * 
are  not  given,  but  its  eiiect  is  to  give  the  party  possession  or  the  J„,„_ 
moveables  which  a  larmer  had  brought  into  the  farm,  and  upon 
which  he  had  granted  a  right  of  hypotlick  as  security  for  the  rent.^    ~ 

The  quaii  Sahianum  extended  the  principle  to  other  hypothe- 
carian  creditors,  but  only  as  against  the  person  by  whom  the 
.    hypothek  had  been  constituted.^ 

Ctmch  obi.  qucd.  id  interd.  Salv.  HaL 
I774J  I.  L.  E.  Piittmann  dc  Inttrd. 
Salv.  Ilpi.  I77J  ;  Thib.  Abfa.  im  Arch.  f. 
C  P.  II  val.  3  Hft.  n.  15;  Hcpp.  in 
L.  A.  L.  Z.  1831,  p.  631-636;  nijiag, 
Zinuncm  in  Linde  Zdtichr.  t  HA.  p.  J4. 
56 ;  HiMchke  Slnd.  I  vol.  a.  4. 
'  Sdnnidt.  T.  d.  Kl.  &  Einr-  ^  174. 
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Inierdkiam  ex       Some  jurists  add  to  this  an  tnterdichim  ex  Z.  iU.  C  tU  f'ptv^ 

L.  iS.  c.  de  pig.  when  the  debtor  has  allowed  the  creditor  to  take  possessioo  of 

the  pledge  in  default  of  payment  in  virtue  of  a  paction  J*  m- 

gredien^:  it  is  true,  that  in  such  case,  he  takes  possession  of  hb 

own  right ;  but  should  the  debtor  of^se  him,  he  must  still  ap|^ 

for  judicial  aid  to  give  the  contract  effect,*  and  the  question  whioi 

then  arises  as  to  the  mode  in  which  he  is  to  make  such  a 

available,  is  clearly  by  means  of  this  interdict. 

Rkotot  of  In  order  to  recover  possession,  he  has  a  remedy  by  the  i 

?"•'«"■         dictum  undevi  and  the  actio  spaiii;^  and  for  retention  of  posses 

by  the  interdicts  uti  posiidetii  and  utribt^  or  by  the  qutd  vi  aat  ttmm 

and  de  pricaria^  and  lastly,  by  the  ntvi  operts  nuntiatio,^ 

Dificitdube-        The  difference  between  this  interdict  and  the  actio  hjpttbttaria 

iwnn  the         consists  chiefly  therein, — that  by  this  interdict  the  [dainuf  pagrt 

dk™d'ih'e       ''*"*  ^^^  pasiesstoti  of  thc  hypothck  be  granted,  by  the  action,  tkM 

hfpxiiiaMuj      the  right  be  recoenized.      The  actia    Sirviarta   lies  ^ainsc  At 

■cdaa.  possessor,  the  Salvian  and  quasi  Salvian  interdict  against  the  debtor 

only.     Si  tt  non  rtmittentt  pignui  debitor  tuus  ea,  qua  tibi  ehiaxia 

sunt,  vmum  dedit :    integrum  tibi  jus  tit  ea  persequi^  non  inttr- 

dicto  Sahiana  (id  cnim  tantum  modo  adversus  conductorem  debi- 

toremve  competit),  sed  Serviana  actimtJ     SI  colenus  ret  in/km^Km 

duorum  pignoris  nomine  intulerit^  ita  ut  utriqut  in  tolidum  obSgttm 

eiient,  singuli  adversus  extrane'um  Sahtano  tnterdicto  ride  tatp*- 

rientur  :  inter  ipsos  vero,  si  reddatur  hoc  interdictum  p«fsidentii 

conditio  meliar  eritfi     The  extraneuSj  as  a  contrast  to  die  inter 

ipsos  vero,  &c.,  points  at  the  colonus ;  and  if  we  will  thereby  undei^ 

stand  a  third  possessor,  he  can  be  no  other  than  he  who  acquired 

the  object,  with  the  knowledge  that  the  right  of  pledge  attached 

on  it,  or  one  who  held  by  no  title  at  all.o 

PccsuiDptiTc  On  application  for  the  interdict,  presumptive  evidence  is  bdd 

eridcaccwffi-    sufficient  foT  Summary  interference,  whereas  the  Servian  actioa 

"'"^  requires  strict  formal  proof  ^^^  and  the  plaindf  must  submit  to  dl 

the  rules  of  an  ordinary  action,  to  all  the  delendent's  exceptioa*, 

and  admit  those  inclu^led  under  the  vciy  extensive  term  of  altimis 

,  indaginis.^* 


;  Scnibcn  t  ial>  31 
J.  Proc.  4.Tel,ii.  Si, 


■  Puf.  (.  1,  oU.  61  i 
Bed.  IT. 

*  GoDner  Hudb.  i 

•  P.  +3, 16, 1, 6  9. 
*P.  13.  7.  IS.  i  »- 

■P.43,  ie,6,  S  "It-i  P.  4J.H.I 

*  i^ 

•p.  30,1,9. 

TThHuitlaRtlieD: 


>*'  P'  7*9)  "*■  3  i  Endebea  de  flfB. 
p.  147. 

'  P-  4J>  33i  "1  *  >i  Berjer  Om.  Je 
SalT.  iatcfd.  th.  10 )  Wilcc  oba.  O.  R. 
(,  )4j  Bocbmer  ftmhi.  id  Bicn.  ^  it, 
D.  p.  in  £1.  >d  P.  tDm-  I,  p.  75  I  el  ia 
tnct.  de  *ct.  KCt.  1,  c.  3,  ^  103 1  ContS 
JDT.  CMimxr.  ih.  de  SiIt,  interd.  Piinnuu 
di«.  it  Sal*,  ioteid.  6,  p.  34J  Bnnuim 
a  s,  D.  Oonl.  LipL  1793 ;    Miillc 


Kc«dia(ta  C.  >,  91  t ;  cootn  Cnj.  5,     Lmciabi.t57. 

oba.  c.  14;  FKhiDiew  controT.  joi.  lib.  *  WcmtiaL  *.  PTaudr.  $  aSa,  - 

t,   c  911  Fader   din.  de  Sal*.   Interd.    ,     "  SdmiidC  1.  c  ^  491  {  Watf 
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The  Inlerdictum  ulrubi  a^iplies  to  moveable  objects  in  the  same  I 
way  in  which  the  uti  possidetis  does  to  immoveables,  '"^^■ 

tltrubi  bic  homoy  que  dt  agitur  majari  parte  bujusce  anni  fiitt^  Tew  of  the 
qua  minus  is  eum  duetit,  vim  fieri  veto.*  inierdjcL 

The  same  condition  applies  to  this  as  to  the  interdict  uti  passt-  RequiremenB.] 
detis,  viz.,  that  the  possession  be  nee  vi,  nte  elam,  nee  preeario  ah 
adversaria.  The  question,  however,  originally  was,  who  had  been 
the  longest  time  in  possession  during  the  year  then  last  past  ?  In 
Justinian's  age,  however,  the  question  was,  who  was  in  possession 
at  the  time  of  the  litis  centestatio?*  The  defendent  is  he  who 
commits  the  grievance  complained  of,  but  which  does  not,  how- 
ever, attach  upon  his  heir. 

The  prayer  is  for  prohibition  of  further  disturbance  and  in-  Prater, 
dcmnity,  and  eautio  di  nun  ampUut  turbando.' 

Upon   the  defendent  proving  bis  exception,  that  the  plaintif  Defendtoi  luc- 
possessed  aut  hi,  aut  elam^  aut  precarto^  with  regard  to  his  advcr-  JJjJ^^^"""* 
saty,*  which,  under  circumstances,  can  be  strengthened  by  the 
defendent  proving  that  he  had  a  more  andent  or  better  possession, 
the  positions  of  the  parties  are  reversed,  and  the  plaintif  must 
suffer  judgment.* 

The  exception  of  limitation  is  in  this,  as  in  all  the  interdicts  in  limiMdoa  die 
the  book,  for  the  nonce  disrezarded.  rejuded  \o. 

I   2314. 

Injunctions  in  England  supply  the  equitable  element  deficient  in  injuocijoiu  in 
the  ttrictumjus  or  common  law.     They  are  mandatary  when  they  Engiind  m 
direct  something  to  be  done,  or  prohibitory  when  they  forbid  any-  ^tJ™^'^ 
thing.     Thus  they  are  mandatary  to  demolish  a  work  begun,  or  prohibitnij. 
to~inforce  the  specific  performance  of  a  contract  or  trust,"  in , 
which  case  they  are  also  restitutory  for  the  return  of  a  specific 
object ;  or  they  are  prohibitory,^  as  forbidding  a  man  from  selling 
that  in  which  another  has  an  exclusive  right,  or  doing  an  act  un- 
dertaken not  to  be  done. 

The  preceding  Is  summary,  the  injunction  being  granted  to  the 
plaintiff  ex  parte^  and  in  an  interlocutory  maiuier,  with  com- 
petency to  the  defendent  to  move  to  dissolve  it. 

The  maxim  of  injunction  is,  that  they  must  be  appli^  for 
speedily,  an  user  implying  tacit  consent, 

Disobedience  of  an  injunction  is  a  contumacy  punished,  ex 
offieiay  by  imprisonment. 

'  P.  43,  31,  I,  pr,^  I ;  I.  4,  15,^4.  *X.  %,  19,  9i  Langcnn  te  Kori  Eriitt. 

'  P.  43,  17,  I,  \  I,  4;  Id.  1,%%.  I  ml.  n.  II ;  Biyer  luK.  Proc.  1  Aufl. 

•P.  4,3,  17,  I,  pr.  i  Id.  Ji^ulC.  i  F.C.  p.  184-8]  Bolley  Term.  jur.  Auft.  1  lol, 

Coondi   ciiida  de   nan    impl.  tiub.    in  a.  a. 
JDiiic.  poo.  lua  forirecepC.  HcIdhU  1737- 

'P-43.  "7.  i.P'.iS.9l  "•  JfP'- 
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Modui   pruccdtodl  in   lidbui  —  Tocido    Id  jiu  —  Gado  —  Tindica  —  Pcatulxw  A 

editio  icaonit — Litn  dcDnnduio— Tadimonium— lotentio  li belli ^Eiccptioaet—Dais 
judicii  —  Sitiiditionet  —  Lilti  cooRKiuie  —  Ciiue  —  CollKtlo  dtc  coujectia  —  Pa^ 
nrio— Allenatio  —  Probstio  — Ptr  intFi  — P^  iiumimenti— JuramenU  —  SentwiM 
— EiDaordinnTiie  cognitionci— Conventut  in  prDvinciii— JuriadicdoBc*  eicepdcoalci 
—  ./Enrii  —  Fiici  —  Ritionilii  —  Comilii  domorum  —  Cooiidi  LujltioDVO  —  Pis- 
hd  urbii— Fncftcti  innoniE— Epiiuiporum— Magiicrotuoi  mlUrum— Magwtri  aBaa 

Conisliitiona—Iibcllui  nippUadoiui — SportBl»et  expttm— Eiceutio— AdptDjdfn 
— Poue  teincrc  tidgmtiuED. 

§   2315. 

TIk  moft  We  have  shewn  in  another  part  of  th!s  volume  the  steps  which 

*Dd^Dt  pioccM    \vere  necessarv  up  to  the  period  at  which  a  change  took  pUcc  ia 
nwKw   .  jjj^  more  ancient  mode  of  proceding  in  order  to  bring  the  suit  to 

issue.'  By  the  Ux  /Ebutia  many  of  these  were  simplified ;  and 
we  find  that,  at  that  period,  the  mode  of  proceding  was  for  die 
plaintif  to  cite  the  dcfendrnt  before  the  praetor,  by  the  process 
called  voeatio  in  jus,  or  personalty  calling  upon  him  then. and 
there  to  procedc  to  the  firum  with  him,*  and  give  sureties, 
termed  vindicts,  for  his  appearance  on  a  certain  day,  litis  tmteitart 
— that  is,  to  pleald  and  settle  the  issue  to  be  tried  ;  which  done,  i^ 
on  the  way,  no  iransactio  or  compromise  or  settlement  took  [dace, 
the  delendent  was  free  on  giving  security  until  the  time  appointed, 
provided  the  praetor  granted  him  an  action;  and  when  the  d^ 
arrived,  he  had  to  appear  again  and  contest  the  issue. 

§  2316. 

pecIineofdK         The  practice  of  thus  personally  citing  the  defendent  continued 

pncdceofpcr.    (©  bg  used  Until  a  comparatively  late  period  of  the  Roman  HisttHy: 

Se  bU^!"      fo'  w^  '""1  "  *^'1  practised  in  the  age  of  Gellius,'  with  certain 

modificadons  with  respect  to  persons,  time,  and  place,*  introduced 

'  4  1007,  h.  op.  <  Gum  4t  §  4C,  %  1)3  ;  p.  1,  4,  ■->, 

•i»oii>,h.  c^  II,  13, 11,  s],  m  1.4,  16,  4  J. 

*N.A.  13,  iji  C.  !,»,  i,»,  J- 
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by  the  edict  and  legislatton,  and  hy  the  sutndtutidii  of  the  ordiiMry 

securi^  in  place  of  the  ancient  vindex.^     It  became  the  practice 

of  the  parties  vduntarily  to  dispense  with  this  formality  by  entering 

at  once  into  the  vadimonium^  which  was,  otherwise,  the  second  Subnindaii  of  ■ 

step  in  the  proccdings,  whereby  they  undertook  to  appear  in  court  ""^^"^^J^' 

on  a  certain  day,*  and  which  we  find  rn  the  Pandects,  under  the 

terms  satiidatU  or  stipulatia  in  judick  itsUndi  cauta  factum.    Thus 

the  former  unceremonious  preceding  of  dragnng  a  reluctant  de- 

fendent  into  court  was  deferred  at  least  until  aefoult  Was  mdde  oil 

this  process.' 

In  the  municipalities,  where  the  matter  vna  of  Roman  cc^I-  [^icdee  ia  dw 
zance,  the  magistrate  decreed  a  vadimottium  for  appearance  of  the  manio^alitli^ 
defendept  there,  and  proceded  to  a  judicium  ncuftfaiorium  in  case' 
of  contumacy,*  or  in  that  of  absence  or  kscjping  out  <^  the  waV)  to 
issue  an  immiisia  in  btna  or  dittriaias  on  defntdcat**  goods  to 
compel]  his  appearance.' 

§  2317- 

Under  Marcus  Aurelius  cettain  modifications  were  introduced  Chuge  in  the 
with  respect  to  the  mode  in  which  the  process  Was  commencAl,  pioJ«of  b™. 
in  addition  to  the  vadimo/riun,  which  was  still  admissfclr.  The  jS^^au^Uiu 
citation  was  e&cted  by  a  simple  litii  dtnandatia^  giving  notice  c^  1^  ■  litii  denun- 
tfae  action  intended  to  be  brought,"  which  may  be  apt^  compaftd  ^^''°' 
to  serving  a  writ,  in  which,  until  lately,  the  form  of  action  wA 
mmired  to  be  stated. 

Constantius  directed  that  this  should  be  done  beJoTb  »  [n'estdent  By  CanMiniiat. 
in  the  provinces,  or  before  some  mlhanty  having  tfts  right  of 
public  notation ;''    and   thenceforth    such  wa»  undoiAtedly  tlite 
general  practice.     From  the  tine  of  suish  denunciation  the  pro=> 
ceding!  began  in  court."     Notwithstanding  this  improvement,  it  u&*  itatm- 
was  found  that  even  this  mode  of  proceding  led,  in  its  praCticd  cia^  whally 
working,  to  complications  which  it  was  advisable  to  shorten,  con-  ''"«"""«*• 
sequently  certain  actions  were  first  exempted  from  its  operation, 
and  it  became  ultimately  the  universal  practice  to  open  the  case  at 
once  before  the  competent  authority,"  leading  in  the  sei^l  to  the 
total  disuse  of  the  dtnitnciatit,  which  is  therefore  intirely  omitted 
in  JuStbian's  compilations  and  legi^ation. 

§  2318. 
Thenceforward  the  suit  commenced  by  a  simple  judicM'^ddiVery  The  umt  6im 
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'  p.  1,  e,  1,  1 )   p.  Of  tf  I,  a,  s. 

•  Aur.  Victor  de  CkMT.  ti. 

P.»,4,»i. 

'  C  Th.  I,  4i  «. 

•Symnaeh  eptt.  loi  s*i   &  Tlw  l. 

'CicproTulL2ojpraQ!!int<,6. 
1  H«.  SM.  I,  9,  T.  36.  J7,  74-71. 

*'»*C.  Th.  »,  4,  ^  tJl-dlloiM  jci  aomUI 

'Oc  rro  H^t.  .9jG^  3,  i  781 

"^GmmoIl  Tct.  jariMOMntt.  6  i   C.  r. 

P.J,4,i9i4ai4,7.4l'»3- 

4»»3- 
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of  bringing  tuit   to  the  defendent  of  a  /ii«//vx,  signed  by  the  plaintiff,  containing  a  de> 

by  deli'eiT  of      scHpticHi  of  the  gTOund  and  object  of  the  action  to  an  exeemttr^  of 

'  '  '     "'■        officer  of  the  court,  accompanied  by  a  v^bal  or  written  citation  to 

appear  i'  and  all  the  operative  effect  and  principle;  ai  the  cdder 

Cumubtivc        law  of  vocatio  in  jut  and  ediih  aclionis  were  transferred  to  this  pn>- 

iffeciofthii        cednre.*     Hereupon  the  defendent  was  obliged  to  deliver  a  written 

m^™.  **"'"*  acltnowledgment  or  receipt  within  a  ceruin  period,  granted  to  lani 

in  this  behalf,*  and  give  bail  for  his  appearance  and  the  defense  ef 

the  suit,  usually  by  bondsmen,  but,  under  certain  circumstances, 

by  an  undertaking  on  oath  or  even  by  a  simple  promise.* 

(iiHtit>}«dlai<         No  sccuriu'  was  henceforth  required  for  abiding  by  the  sentoicc 

tumiim Jj»-       when  the  suit  was  not  prosecuted  by  attorney.*     The  exfemfr 

caannuc .         became  personally  responsible  for  the  corporal  custody  and  [m>- 

duction  of  the  party  filing  in  security.^     The  remaining'deofls, 

having  reference  to  the  introduction  of  the  parties  and  preparatkn 

of  the  suit  for  trial,  were  referred  to  the  proper  department  of 

office  of  the  court. ^ 

S  2319- 

Opening  of  the        On  expiry  of  the  term  fixed,  the  plaintiff  opened  his  cause  of 
<=**°-  action  in  detail  without  any  question  of  a  farmula,  such  having 

been  abolished  under  Constantius,^  and  a  free  discretion  left  to  die 
judge.  Practically,  however,  the  ancient  distinctions  and  names 
of  the  actions  were  preserved  ;  but  the  previous  steps  respecti'^ 
the  prayer  of  an  actionwere  all  that  remained  oi  thejfbrmuhiy  anS 
Theodosius  II,  abolished  even  this.*" 

If  the  defendcnt  confessed  judgment  in  an  action,  all  the  incidents 
of  the  judicial  canfeisia  came  into  operation  ;"  but  if  he  tiaveised 
it,  the  legal  debate  commenced  :  henceforward,  then,  this  wa3  the 
stage  in  the  suit  which  corresponded  with  the  older  litis  am- 
tatatio,  and  whence  its  operative  effect  dated.*' 

§  2320. 

UiiicoDM-  The  old  litis  contestatio  was  a  judicial  controversy  belbrc  the 

««"<»•  prsetor  for  the  purpose  of  settling  the  issue  to  be  tried,  which 

FostuS  thus  describes, — Contestari  litem  dicuntur  duo   aut  plxris 

advtrsarii,-  quod  ordinate  judicio^  utraque  pars   dicert  solet,   ttttn 

etiott;  and  Gctlius  alludes  to  it  2&  judicium  atctptum  contestatum." 

'  1.  4,  6,  ^  »4.  Nov.  Si,  7,  ^  I ;  Jaan  Ljiia  dc  aofnuaL 

•C.  II.  i,i7.iis  N<«.  ii3,g.  3,ao. 

»I.4,.6,HiC.»,i,4-  •C.»,s8,l. 

'  No».  53,  3  i  C.  »,  IS,  1.  '•  C.  t,  St.  ». 

•Nov.  51,  3,  pi.  ^  ij  1.4,  11,^4;  "P.4>,ij  C7,  59. 

C.l.»,4.?ii  C.  II,  I,  17 J  C.  I,  J,  "C.  Th.4,   14,  I,  %  li  C.  J,  1,14. 

»S.§il".",§3iP-».S,tot.  %liC3,9,i. 

*I.  4,  II,  ^  i,i(  ^ao;;,  b.  op.  ;»FaniiN.  A.  5,  10;  Bechaunn-HoD- 

^  C.  3, 1,  I  i  for  exceplioiu,  C.  10,  51,  w*i  in  ;,TDb.  Zaindi.  J.  Rxehuntmm- 

6;  Not.  I)4,9{  Not.  i«i,  i.  nhiftc,'?!. 

'C.  Tb.   n  16,  7i  C.  ^,  t,  7,4  6; 
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The  great  dispute  respecting  the  litis  conlistatio  is,  whedier  it  In  how  tu  a 
was  a  formal  contract'  or  not.  The  question  arises  out  of  the  eon*™". 
operation  which  it  clearly  had  in  perpetuuing  the  action  i^  fot 
if  the  suit  had  not  arrived  at  this  stage,  and  the  plaintiff  or  depen- 
dent died,  the  suit  abated  t  if,  on  the  contrary,  the  iitii  cmtestatio 
had  taken  place,  the  Matter  in  dispute  passed  to  heirs  :>  it  ceased, 
in  &ct,  to  be  a  chose  in  action,  and  acquired  a  certain  consistency 
and  r^ity.  That  it  contained  a  novation  is  dear,  because  the 
original  cause  of  action  was  superseded  by  a  new  contract.  Some 
commentators  endeavor  to  prove,  that  a  new  contract  was  for- 
mally entered  into,  fer  as  et  ti&ram,  which  is  going  too  far.  The 
true  state  of  the  case  may,  however,  be  inferred  from  the  form  in 
which  it  was  entered  into. 

The  litigant  parties,  according  to  the  ancient  form,  being  Principle  of  th« 
present  before  the  prastor,  the  one  orally  declared  his  claim  on  the  ""^  «"'**"•■"■ 
other,  as  has  been  seen  under  vindication  commencing  with  aio  te, 
lie.  This,  the  defendent  traversed :  the  plaintiff  then  tendered 
the  wager  at  law,  termed  sacramentum,  and  in  later  times  the 
sponsio^  that  so  and  so  was  the  fact ;  witnesses  were  invoked  in 
support  of  these  allegations,  and  the  issue,  originally  at  once  heard 
by  the  same  magistrate,  was  then  curtly  reduced  to  writing,  and 
sent  down  to  a  judge  to  try.  It  is  dear,  then,  that  a  novation 
took  place,  because  the  value  of  matter  in  dispute  was  commuted 
for  the  penal  sum.  The  legal  question  was,  as  it  were,  already 
tried,  and  the  lact  alone  remained  to  be  ascertained, 

A  novation'  then  taking  place,  when  the  claim  was  a  personal  Contained  * 
one,  before  a  legitimum  judicium  or  by  a.  formula  in  jus  cmctptum  j  "o""""- 
such   novation   naturally   revived  the  right  of  action  from  that 
moment,  and  formed  a  new  starting  point  of  time  whence  the 
limitation  had  to  run. 

The  operation  of  the  novation  was  in  this  case  direct,  but 
indirect  when  the  action  was  sub  imperio^ — for  the  recovery  of  a 
real  right,  or  simply  by  a  formula  in  factum  concepta ;  in  which 
case  the  exceptia  ret  judicata  of  judgment  recovered,  or  in  judicium 
deducia  of  retraxit  was  available  as  an  answer. 

The  judicium  assigned  on  a  litis  cmtestatio  had  sufficient  reality 
to  be  transferable  to  another  party  when  circumstances  required  it.^ 

§  2321- 
Walter,  at  once  an  accurate  and  judicious  author,  can  find  no  Tranferofa  . 
authority  for  the  mode  in  which  this  judicium  was  transferred  to  «>' ^"t  lio* 
another  party,  although  it  was  clear  that  it  could  be  so ;  we  arc 

'  Miycr   lldt    umteitado,   SlutC.    iSjo  '^loay,  h.  ap. 

(Sav.  ZeiCKh.  7,  131)-  '  P- 46.  *.  "S !  Frjg.  Vat.  163. 

'  Puchla  Irut.  3,  ^  171.'  '  P.  3,  3,  17,  17,  46,  pr. ;  1'.  4,  3,  7, 

'  P.  %7,  7,  g,  ^  1  i  P.  4=.  ».  It.  P-  i  %  9i  P-    S.   ',  57  1  P.  9.  4.  '5  i  P-  40. 

l'.46.ii»9i  P-S",  17.  «7.  "39.  P''  l^.^^^,ki^  I'^ulR.S.  5,  1,55. 
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reduced,  tbeief^  to  sunniK,  that  there  cia  have  been  do 
more  difficulty  in  tnnsferrit^  this  noTated  contract  to  another 
person,  than  ia  any  other  contract  by  stipulation  or  by  a  tpooma  j 
aoi  is  the  difficult  grsator  in  gnuitir^  a  right  of  action,  tfaaa  k 
grantiiw  any  other  incorporeal  right,  such  as  an  easement,  or  Ac 
ike.  There  is  na  doubt  t^  these  tiwisfers  were  very  fivquott, 
w»e  abusively  conducted  and  dogenerated  into  that  speculation, 
tcnncd  in  Endand  champerty,  because  we  find  at  a  subscqneat 
stage  of  the  Rotnan  history  prorisionB  restraining  the  transfer  «f 
suits  to  2  norr  powvrfiit  adversary.* 

$  2322. 

AidieciM«r*        Oatbe  condusioa  of  the  pleadings,  as  has  already  been  seen, 
J"''^  the  magistrate,  in  the  age  of  the  Itgis  aetionety  at  once  assigned  tlic 

JvJtxioixt  af^r  the  passing  of  the  lex  Pinaria^  a  delay  of  thir^ 
days,  was  £xed  for  this  purpose,*  nor  was  any  alteration  made  on 
the  modiiicfttion  introduced  by  the  formuUr  process.*  7*he  pcae- 
tor  drew  up  the  fermuh  at  his  teisure>  during  this  tntervenii^ 
time,  and  at  its  expity  the  judex  was  named,  and  the  litis  am- 
tentatia  put  ioto  operation  before  the  judieitan  thus  constituted. 

This  must  have  been  the  time  at  which  the  cautio  judieatrnm 
sahi  was  required  to  be  put  in,  in  cases  in  which  it  could  be 
demanded,* 

^  2323- 

Oiigbal  mode        T^e  mode  in  which  the  judtx  or  arbiter  wxs  appmnted  bcferc 

°^''**SSrt       ^"  changes  of  the  kter  imperia]  period  have  ah-eady  been  men- 

j^J^        '     tioned.*     The  sequence  of  practice,   before  the  album  jaJSewm 

was  established  under  Augustus,  appears  to  have  been  that  the 

parties  had  a  certain  influence  in  the  appointment  of  the  judexy 

under  the  control  of  the  presiding  magistrate,  of  which  tbey  were 

probably  practically  defwived  on   the  institution   of  die  tf/hra, 

which  accounts  for  the  increase  of  arbitrary  actions. 

The  Judicium,  being  a  munus  publicum^  couM  not  be  r^ected 
'  without  sufficient  cause  shewn,"  or  their  incompetency  proved,* 
as  in  the  case  of  tutors. 

These  judg^  of  matters  of  &ct,  were  sworn  to  adjudicate  i* 
animi  sententia,*  on  the  altar  called  puteal  Libanii^  and  this  done, 
they  procedcd  to  hear  the  cause  in  due  course. 

If  &e  pnetor  granted  no  time,  called  a  dilatie,  for  the  \ 
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of  gotdng  togedier  the  necenaiy  prooft,  or  on  other  sufficient 
eroundE,^  the  third  day,  diet  pirendinut.^  was  fixed  for  die 
ptdicium^  6r  trial ;  the  case  was  then  opened  before  the  jtuUx 
shortly,*  and  afterwards  debated  at  length ;  speeches  were  made 
on  either  side,  after  which  witnesses*  were  adduced  in  support  or 
against  the  case. 

This  is  the  general  view  of  the  action  M  diat  time,  up  to  a 
certain  point ;  we  now  come  to  the  details. 

§  2324- 

First,  then,  die  litigant  parties  and  their  respective  advocates  Tfae 
having  taken  the  oath  of  calumny,'  by  which  they  asseverated  that  ^  ~ 
they  believed  they  had  a  just  cause  of  action,  which  they  would  " 
conduct  fairly }  the  patnnis,  or  counsel,  retained  for  that  purpose, 
opened  the  case  shortly,  which  was  termed  causa  ccnjtcth,  or  col-  Cnw  eoa 
Itetie;*  thus  Gaius,^ — antequam  apud  turn  causam  ptrararetii,  talt-  j«^«c« 
bant  hrcuiter  ti  [judici)  tt  quasi  per  indtcem  rem  exponere:  qute    "*"' 
dicehatur  causae  collectio,'  quasi  causa  sua  in  breve  coaetia;  this 
would,  in  England,  be  termed  opening  the  case,  which,  according 
to  the  old  system  at  nisi  priui^  while  the  Roman  system  was  sdU 
in  force,  and  the  restoration  of  which  may'  be  expected,^  wai  short, 
not  detailed,  as  at  present,  but  simply  adapted  to  shew  the  points 
upon  which  the  plaindfF  would  rely,  and  the  line  of  defense  the 
defendent  would  adopt. 

This  was  followed  by  the  peroratia^  or  set  speeches,  in  which  Pcronuio. 
aipiments  were  adduced,  and  eloquence  displayed,  and  it  is  such 
speeches  that  have  come  down  to  us. 

These  speeches  of  the  advocates  were  dearly  made  before  the  wimena 
examination  of  the  witnesses,^"  and  before  the  proofs  which  could  "i>°'i<«i 
be  brought  to  bear  on  either  side  were  brought  forward,  in  the  ''*"  **" 
man^ment  of  both  of  which  the  respective  counsel  displayed 
their  ingenuity  in  the  mode  in  which  diey  put  the  questions  in 
chief,  or  conducted  the  cross-examination.*'     It  is  erroneous  to 
suppose  that  the  witnesses  were  examined  before  the  pereratit^ 
or  set  speeches  i  on  the  contrary^  the  practice  was  identical  with 
that  now  followed  in  En^and  in  that  respect, 

'P.  »,  l»,  7,  loj  P.  5,  1,  36,  pr.j         lG.iii»4,%lS. 
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It  being,  however,  found  necessary  to  restrain  the  proluc^  (^ 
oratorical  display,  the  Uk  Poppeia  was  introduced,  giving  dK 
judge'  discretion  to  determine  the  number  of  water  ^asses^  dtp- 
tjdrte,  whicli  each  orator  should  be  allowed,'  and  which  often 
extended  to  as  many  as  six,  a  systtm  ibund  to  work  well  io  ^ 
United  States  of  America. 

After  the  termination  of  the  speeches,  the  chief  points  w«e 
recapitulated  in  an  altercating  consisting  in  question  and  aaswer,' 
and,  in  conclusion,  the  judgment  was  delivered. 

When  the  judicium  was  composed  of  many  persons,  the  majori^ 
of  votes  decided ;  ^  but  if  the  question  did  not  come  out  dear,  the 
case  was  adjourned,  ampliata,  once,  or  ofttner,  as  was  fiMind 
necessary,"  and  such  ampHaticnes  were  termed  secunda  and  tertU 
aetia.  The  judgment,  too,  must  be  pronounced  orally,^  but  wu 
usually  first  reduced  to  writing,  and  read  off  from  the  tablets.' 
„  No  security  for  appearance  before  the  judex  was  required;* 
indeed,  it  was  superfluous,  because  if  the  defendent  neglected  ta 
appear,  he  was  denounced,  or  cited  verbally,  or  in  writmg,  by  an 
edictal  citation  publicly  displayed  thre6  several  times  ;9  where- 
upon, if  he  stiii  did  not  appear,  the  suit  proceded  in  his  absence^ 
and  a  legal  sentence  was  pronounced."'  The  ceutic  jiuHcalum 
i,  lahi,  when  required  and  given,  was  considered  of  itself  sufficient 
in  the  stead  of  appearance  at  the  trial." 

§  2325. 
We  now  come  to  consider  the  question  of  witnesses.  It  is 
clear  that  these  were  present  in  open  court,'  and  heard  all  the  pro- 
cedings.  In  later  times  this  locality  was  termed  secretariumy  which 
has  by  some  been  erroneously  supposed  to  mean  a  secret  place, 
but  the  signification  of  which  is  clearly  that  part  of  the  ccKirt 
near  the  judges,  in  which  the  protocollists  or  secretaries  sat  sigrf 
gatim^  together,  but  apart  from  them — in  short,  in  this  sense,  it  is 
exactly  equivalent  to  a  witness-box,  whence  questions  could  be  put 
to  them  by  judge  or  advocates  at  any  moment.  A  mtslnterpretatiaii 
of  this  word  induced  the  mediaeval  practice  of  keeping  the  wit- 
nesses out  of  court,  which  is  often  done  in  England  by  order 
of  the  judge,  on  the  application  of  counsel,  when  it  is  suspected 

'Plln.  Ep.  I,  43,  »,  11(4,  9),  6,1;  (Aicon.)  in  Terr.  >,  1,9;  OidL  P.  41, 
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that  they  will  shape  their  evidence  according  to  the  speeches  of  the 
respective  advocates. 

The  witnesses  were  called  upon  to  give  their  testimony  on  Gave  thtir  tet- 
oath;^  but  written  depositions  of  absent  witnesses  could  be  tioiony  on  oath. 
adduced  Jn  evidence,''  though  it  would  appear  that  such  depositions 
were  not  taken  on  oath,'  nor  were  there  any  means  of  compelling 
the  attendance  of  witnesses  in  civil  suits  before  the  age  of  Jus- 
tinian.* Other  proofs  were  supplied  by  the  production  of  deeds, 
.public  notoriety,  and  examination  by  torture,''  which  last  was  only, 
however,  admissible  in  suits  respecting  inheritances,  and  then  only 
in  the  cgse  of  slaves.^  The  judex  had  the  power  of  completing 
defective  evidence  by  tender  of  an  oath,^  and  it  seems  probable 
that  the  litigant  parties  had  the  same  power  of  putting  each  other 
to  this  test  at  the  trial  before  the  praetor.^ 

After  this  general  view  we  will  now  enter  more  in  detail  into 
the  individual  procedings  here  mentioned. 

§  2326. 

The  principal  business  of  the  judex  in  that  proceding  termed  the  Proiudo. 
jttJicium,WiS  to  see  that  the  &cts  were  duly  proved,  and  assure  him-  pBctoltbe 
self  of  legal  proof  having  been  adduced  of  the  circumstances  tipon  ^"  ^ 
which  his  subsequent  decision  would  be  based.  To  afford  this  proof 
was  the  business  of  the  parties ;  for  whatever  is  not  duly  proved 
was  to  be  intirely  rejected,  and  had  no  effect  on  the  issue  of 
the  suit. 

The  general  principle  is  that  the  party  in  the  suit  who  alleges  a 
certain  »ct  to  his  advantage,  is  bound  to  prove  it;  but  such  pro- 
batie  is  only  requisite  when  the  Eict  in  question  has  not  been 
admitted  by  a  cmfessio  in  jure,  by  the  other  side  ;  or  is  of  such  a 
nature  as  to  require  no  further  proof,  of  which  are  those  facts 
which,  according  to  the  general  principle  of  legal  presumption,  are 
presumed,  and  of  which  the  court  takes  judicial  notice.  Such, 
then,  are  held  to  be  true,  unless  the  other  side  impugns  them  in 
tmureta,  or  in  that  special  case  what  is  otherwise  in  abstracio 
pratumptie  jurit.  Sometimes,  but  by  no  means  invariably,  the 
possibility  of  refutatory  legal  proof  is  cut  otF  in  advance  by  the 
very  nature  of  the  case  ;  but  fictientt  juris  must  not  be  confounded 
with  these,  for  they  are  arbitraiy  assumptions  of  law  which  do  not 
even  pretend  to  be  true,  and  which  are  usually  not  so,  but  which 
are  laid  down  rather  as  laws  and  maxims,  than  as  focts.^ 
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§    2327- 

FnbatiD.  Pnhatti,  generally  speaking,  is  the  nearest  approach  to  truth ; 

PItniiyor  but  It  by  no  means  necessarily  follows  that  it  is  actual  truth,  thus. 


for  example,  although  confession  is  legal  evidence  of  a  fiict,  it  does 
not  follow  that  the  party  may  not  have  made  a  pretended  confession, 
or  that  witnesses  may  not  have  given  perjured  evidence.*  PreiatU 
h  said  to  be  legally  fiiU,  plenary,  and  conclusive  when  the  lact  £a 
issue  is  affirmed  by  two  witnesses,  or  when  an  instrument  of  public 
authority  is  adduced  ;*  but  it  is  semiplenary  only  when  it  rests 
upon  the  evidence  of  one  witness  only,  or  on  that  of  an  instrument 
of  a  private  nature.*  The  absurdity  which  arose  in  the  medizval 
practice  of  lowing  two  proofs  of  doubtful  credibility  to  make  one 
satisfactory  full  or  naif  proof,  is  not  founded  i^ton  a  fair  construc- 
tion of  the  Roman  law,  which  admitted  some  species  of  proof  as 
conclusive,  without  corroboration,  but  reqirired  it  in  others.  Thus, 
in  doubtful  cases,  it  was  allowed  to  tender  an  oath,  and  decide  in 
Eivor  of  him  who  was  willing  to  support  his  case  jun  juraiub. 


§  2328. 

iot  The  burthen  of  proriitg  an  all^ation  is  inaanbent  as  him  wfao 

ii.  maJces  it.     £i  inetimbit  prabatu  qui  dieit^  neit  qui  nigat,*  becaute 

*''"*J''   ptr  rerwn  luituram  lugtmtis  fmbatie  nuiia  est;^  hence  the  '"•nrlm^ 

^^'     "you  cannot  prove  a  negative,"  which  is  strictly  true,  because 

one  lact  is  denied  by  affrmativt  proof  of  another  act  iscoRStstcnt 

with  it.     A  circuntstantial,  inferential,  and  a^Bnentative  proof 

that  a  certain  occurrence  cannot  have  happened  may  aoiovnt  to 

a  presumption  so  strong  as  to  be  ecjuivalent  t<r  an  affirmative  proof, 

as  by  proving  die  presence  of  the  person  said  to  have  done  a  certain 

act  elaewhere,  aliiij  at  the  same  time.     Proof  nay  be  by  demcn- 

soration,  as  that  a  testament  is  nullum^  which  may  be  shewn 

ffom:  the  instrument  itsdf ;   this,  br  sonic,  a  call^  a  negative 

proofy  though  ^sdy,  for  the  asserdon  is  in  die  a&rmadrc,  as, 

that  the  testament  is  inbnnat,  that  a  man  a  mady  01  a  under  ag^ 

or  the  like. 

Absurdity  must  be  airoided  in  the  rules  of  proof ;  dus,  if  a-dar* 
be  by  one  mortally  womiled,  and  by  another  despatched,  the 
Aquilian  law^  holds  each  to  be  KaUe  inequal  degree ;  for  it  woidd 
be  more  absurd  to  say  that  the  first  did  not  kill  hmii,  than  that  belfa 
killed  him  joindy,  because,  by  the  aa  of  either,  he  would  have  died. 
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§   23*9- 

Tettimmlum  is  the  evidence  of  a  witness,  tettity  summoned  to  Tadmoajw 
declare  in  court,  that  which  he  knows  of  the  question  at  issue.'       «  e*i4«nee. 

Those  are  competent  witnesses  who  are  not  specially  excepted  Corapcteoc  and 
and  declared  to  be  otherwise  by  law ;  an  infaitiy  or  impuba^  is  not  ^ 
competent  even  in  civil  matters,  until  he  nave  attained  the  age  of  * 
fourteen  rears,  when  his  evidence  of  any  lact  before  such  period 
is  rcccivanle  j*  to  be  a  competent  witness  in  crimnal  matters  the 
witness  must  be  of  foil  a^.* 

Utterly  incompetent  are  madmen,  idiots,  and  prodigals  i*  in 
criminal  cases,  women  convicted  of  adultery,*  criminals,"  convicts, 
and  even  sometimes  those  under  accusation,  where  the  veracity  of 
the  party  is  in  question,  as  in  cases  of  perjury,  forgery,  &c. 
In&mous  persons  are  also  inttstahiUs. 

In  Eng^d,  the  evidence  of  all  persons  generally  is  receivable  Id  England, 
for  what  it  may  be  worth,  and  there  are  fow  exceptions,  since 
the  abolition  of  the  infamia  juris  by  Lord  Denman's  act-,'  in 
criminal  cases,  the  wife  and  husband  cannot  be  witnesses  for  or 
against  each  other ;  nor  in  civil  cases  in  the  superior  courts,  even 
t^  consent,"  though  in  the  inferior  courts  they  may  be  so,  with- 
out, or  even  gainst  it — a  banefiil  principle  introduced  by  act  of 
parijamenL*  Haintifls  and  dependents  may  be  witnesses  in  their 
own  cause,  so  that  if  unsupported,  it  is  merely  a  question  of  who 
swears  hardest,  or  most  plausibly.  Children  may  be  witnesses  if 
they  understand  the  nature  of  an  oath ;  and  any  person  may  be 
sworn  by  the  oath  most  binding  on  hts  consciewx,  if  he  believe 
in  an  avcn^g  power.  >■> 

A  fartiejps  criminii  is  incompetent  by  the  Roman  law,  though  Accompikn  by 
not  by  the  En^sh,  because  he  is  a  qu^i  tn&mous  person }  he  may,  ^'  Kpmaa 
too,  seek  to  exculpate  himself  at  the  cost  of  his  companion  in   "' 
guilt."     So  also  those  who  have  no  belief  in  an  avenging  power, 
nor  in  the  obligatory  effect  of  an  oath."    Blind  persons,  in  respect 
of  matters  for  which  sight  is  necessary,  and  deaf  persons,  where 
bearing  is  required,  arc  inadmissible. 

The  testimony  of  witnesses  convicted  of  prevarication  must  be  Snpcctcd  wir- 
rejected.'*    Beggars,  and  such  like  indigent  persons,'*  are  at  least  !>«"' 
very  suspicious  witnesses,  because  easily  corruptible  -,  so  witnesses 
may  be  rejected  for  interest  in  the  question  at  issue,'^  nulhis 

'  P.  II,  5,  It.  nctei  br  peijured  iccundoiu  of  a  crimliu] 
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*I.  1,  10,^6.            *P.  11,5,  It.  "Bctt'i  Frindplo  of  Evideoo,  ^  11;, 

*  P'  1*1  5i  3>  4  5-  i  13 1 1  ^^  I*  ™7  importanti  ud  riiould 
'  6  A  7  Vk.  I5.     Bcm'i  Piindpla  of  be   read  np ;  Wilkintun   v.  Brunei,  tried 

iHitaet,  %i6o.  befiira  Mr.   Adotphui,  la  the  Brampton 

■  Barfaat  t  Allen,  16  Jnr.  339,  14.  tc  15  Conntjr  Court,  »6tli  Not.  igj». 
Tie.  99)  SupIetonT.  Croft,  i6Jur.  408,         ■■a4,>o,  11.  "C.  I,  J,  11. 

14  k  <5  Tk.  P9,  ^  1.  1"  p.  11,  5,  I  ft  I, 

*  9  *  10  Vie.,  95,  %  »j,  under  which  a         "  P.  s*,  5,  3. 

qittJiil  wife  may  min  he>  boibuid'i  cha.         "P.  11,5,  lO)  P.  4,  to,  lo  ft  17. 
VOL.    III.  ^  O 
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i^Hots  testis  in  re  sua  inieUigitmr,  for  which  reason  the  member 
of  a  corporation  is  not  an  admissible  witness,  if  he  majr  reap 
individual  benefit,  though  he  is  so  if  the  advantage  be  merdjr 
general  to  the  corporation  as  such.' 

Witnesses  may  be  rejected  for  reason  of  influence,  idoiui  nam 
vidtntur  esse  testes  qu'tbus  imferari^  potest  ut  testa  fitnt;  also 
for  reasons  of  kindred — wife,  father  and  son,  brother  and  sistdr, 
near  kindred,  slave  as  against  his  master,  excepting  in  matrimonial 
suits'  between  such  parties,  for  reciprocal  aiFection  is  presumed  xa 
combat  the  suspicion  of  partiality.  Intimate  friends,*  mortal 
enemies,  are  to  be  rejected  as  against  each  other,  the  client 
as  against  his  patron.  An  advocate,  or  procurator,  cannot  be 
called  against  his  client  or  principal  -,  and  if  adduced  against  such 
cannot  disclose  what  he  has  learned  from  such  principal,  but 
must  confine  himself  to  that  which  he  knows  of  his  own  in- 
dependent knowledge.  In  England,  the  communications  of  a 
client  to  his  counsel  or  attorney  are  privileged,  which  involves 
the  anomalie,  that  the  principal  may  be  examined  while  the  agent 
cannot. 


^  2330. 

Two  unexceptionable  witnesses  are  required  to  a  single  fact  for 
plenary  proof.'  The  testimony  of  a  single  witness  is  insufficient,^ 
notwithstanding  his  evidence  and  character  be  unimpeachable, 
except,  indeed,  he  depose  to  his  own  act,^  or  the  deficiency  be 
supplied  by  extrinsic  evidence.  A  notary,  or  other  public  officer,' 
deposing  within  the  scope  of  such  authority,  is  sufficient.  In 
England,  one  witness  is  sufficient  to  prove  one  or  more  facts.  By 
ibwMMnujr  the  Roman  law,  a  judge  may,  on  the  other  hand,  reject  an  un- 
' ""  necessary  multitude  of  "witnesses  deposing  to  the  same  fict. 

Witnesses  must  be  duly  cited,'  and  must  give  their  evidence 
in  matters  both  civil  and  criminal,'"  as  a  matter  of  public  duty. 
Before  Justinian,  the  evidence  of  persons  against  those  neany 
related  to  them  was  not  compellable ;"  but  this  does  not  apply  to 
the  canon  law. 

Witnesses  must  attend  personally,  and  be  solemnly  sworn" 
(bishops,  however,  are  excused  from  the  oath'*) ;  for  depositions  are 
generally  not  admissible,  as  they  deprive  the  adversary  of  his  right 
of  cross-examination.'* 


TCf  aim)  to 
votk  ftct. 


be  contnlled. 


'P..,8,6.*iiP.3,4.7,%'- 

;p.«,s,6. 

'  r.  »3.  3.  67,  4  « i  P.  io,  16.  "J. 
^  I.    Amkaa  appellin  dcbciniu  non  Icvi 

*  P.  az,  it  I*.    Plunlu  clocntio  doaram 

•  C.  4,  te,  9,  4  t. 


J.  44,  N.  47. 

:.  4, 10,  i«. 

'..a.5,4*SiC.4,»o,Hl 

:.  4,  ID,  9. 

-  >>  3>  Ti  ft  Auth.     P«n 


'.4i3.%3- 
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The  mode  in  which  the  eiridence  is  given  ii  of  importance ; ' 
and  although  sincerity  is  required,  the  witness  caiuiot  be  eoni- 
pelled  CO  criminate  himself,  dtftrrt  u  nemo  eogititr.*  The  judge 
catmot  go  and  uke  the  depotitions  of  an  innrro  witness,  neither 
'.can  they  be  taken  by  a  commission.'  In  criminal  case*)  wib- 
ncsses  must  indispensably  appear  in  court.'* 

Witnesses  are  intituled  to  be  paid  their  expenies,  according  to  EipcMaof 
their  respective  positions^  by  those  by  whom  they  are  summoned,  *"'««"<•■ 
and  the  judge  may  order  payment  to  be  made.*    They  are  sworn 
and  examined  after  issue  joined,  litit  cmUstatuf  bat  where  the 
cau  admits  of  no  delay,  this  examination  mur  be  taken  in  ftr- 
Pttuam  rei  memoriam,  to  perpetuate  evidence  of  the  fact. 


i  233* ■ 
ObkctionB  may  hfi  vik^n  to  the  quality  of  the  evidence ;'  where-  jjiuUqr  dT  tk« 
fore  the  general  nifes  way  be  laid  down>  vi». —  eyidnnrc. 

1.  That  every  witness  depoM  to  that  only  which  is  within  bis 
knowledge. 

2.  Witnesses  must  satii&ctorily  state  their  means  of  know- 

3.  The  evidence  must  be  clear  and  certain. 

4.  A  witncas  must  not  contradict  hiouelf. 

5.  Evidence  by  hearing  is  to  be  received  with  suspidon,  and 
611s  before  evidence  by  sight. 

6.  Evidence  which  affirms  is  prefisrable  to  that  called  negative, 
or  that  merely  iofcrentlally  affirmative. 

7.  More  confideoce  is  to  be  placed  in  many  than  in  a  limited 
number  of  witnesses. 

8.  The  evideiKe  of  persons  of  coadidon  is  to  be  preferred  before 
that  of  those  of  low  degree.'^ 

9.  The  evidence  of  men  is  placed  above  that  of  women.* 
Evidence  once  taken  down,  is  subsequently  available  between 

the  same  parties  in  any  other  cause.^ 

§  233»- 

Every  man  is  estopped  by  his  own  deed,  whether  it  be  a  public  Tbtnunm 

act,  a  testament  in  writing,  or  contract  entered  into  under  public  tli«"arn"» 

authority,'*  and  no  evidence  can  be  adduced  by  the  parties  thereto  biJ^J^d«X, 

'  P.  ai,  5, »  *  J.  '  N.  90, 5. 

'  P.  40,   14,3,%   II.     Thi  fpgliih  *C.  4,00,  lift  iti. 

uiom  ii  tfit  lame,  nemo  tenctur  ic  ipnun  *  P.  si,  $,  1,  ^  3. 

«tuore.  '  P.  it,  i,  11. 

'  C.  4,  »o,  .6  i  C.  4, 11,   18  i  P.  I,  I,  «  P.  »i,  4,  6. 

i£.    Thii  cin  b«  done  in  civil  cann  hj  '  C.  4, 10,  90. 

the  law  of  England,  but  in  crimiiul  ona  "C  4,  JO,  >}. 
(111I7,  in  irticula  mottii,  when  the  juMice 
ni}  go  n  the  ilying  witBta  bj  itatute. 
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to  impugn  it,*  except  diey,  or  eitber  of  them,  be  prepaml  to 

prore  that  its  execution  wu  obtained  by  force  or  fraud.' 

Pirenthetial  Parenthetical  expresuons  in  a  deed,  not  of  the  substance,  prove 

"Pt^f^ """  wtbing :  these  are  tcnned  narrative,  enunciadre,  or  hy  waw  -of 

"^"^  recital;  as  «  A  B,  fm  ^  C  A  owes  E  F  fifty  aurei,"  here  tlie 

words  "  son  of  C  D  "  may  be  rejected  as  surptus^e,  but  Ac 

rest  of  the  sentence  is  operative  and  disposiiw ;  bcnce  instrumaits 

Rfciui*.  recited  in  another  inmuraenc  must  be  pro^iced,*  if  the  truth  of 

such  recital  be  reautred  to  be  proved. 
CoaMdictEKT         Ccmtradictory  uistniments  of  like  date*  eliminate  each  other, 
imnimaiti  of    because  the  priority  of  one  or  the  other  caimot  be  proved,  unless, 
'  *    "'  indeed,  the  legal  presumption  be  greater  in  &vor  <i  Ac  one  than 

of  the  other,'  as,  for  instance,  of  a  deed  respecting  the  das. 

5  »333- 

PobGclucn-         Public  documents  are  those   made  under    public    autfaori^. 

miaiti.  These  instruments  are  drawn  up  and  certified  by  notaries  puUic, 

tahtlUaieSj  and  the  registrars  of  courts,  in  thdr  official  capacity, 
they  are  attested  by  witnesses  to  the  execution,  and  the  rime 
and  place  inserted.^  Such  documents  prove  themselves,  and  arc 
admissible  in  equity,  even  though  the  officer  who  drew  them  up 
had  not,  in  lact,  the  public  authority  he  pretended  to  possess,  kt 
general  reputation,  that  he  had  such,  will  in  so  iar  suffice,'  butnot 
if  he  did  not  enjoy  such  public  repute." 

Proof  of  domi-        Demnium  is'proved  by  such  public  deed  of  purchase,  or  other 

nium.  Jcgal  instruments  oT  public  authority  j^  but  if  there  be  no  written 

■  evidence,  oral  evidence,  amounting  to  demonstrative  proof  of  the 
fact  of  the  purchase,  of  the  possession,  and  of  the  payment  of  die 
price,  suffices.*" 

He  who  denies  possession,  must  prove  the  non-possession  by 
the  holder" — that  is,  affirmatively  the  possession  by  anoAcr. 

%  2334. 
Piintc  toMni-         Private  instruments  do  not  their  mere  selves  afibrd  concluuve 
"">»■  proof  of  the  fects  alleged  in  them,'*  nor  private  accounts  left  by 

a  person  deceased  j"  an  instrument  attested  by  a  creditor  is  in- 
admissible in  evidence;**  instruments  bearing  the  suspicion  <tf 
forgery  may  be  impounded.*' 
Apochi.  Among  private  instruments  may  be  enumerated  a  cntuy^  or 

note  of  hand  for  money  had  and  received.     An  apocha^  or  receipt, 


C.  ♦,  M,  1  i   P.  «!,  J,  10. 

•0.4,19. 

C  4,  M,  1. 

"Id. 

C.  »,  I,  7,  IDtll.  li  ^UL 

"  C.  4,  19- 

C.*,  11, 17. 

'•  G.  4,  "9. 

P- 50.  "7,  is- 

"  Id.  5  ft  6 

C7.5>.6- 

'•H.J. 

P.  I,  14,  3  (  P.  1+.  6,  J. 

■'H.it. 

C.  11,  S,  7- 

"  C.  4,  JO, 

It,  Google 
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or  dischai^,  muu  not  be  coofMinded  whh  an  aeeeptiUatia,^  whidi 
is  a  fictitious  receipt,  or  release  of  money  not  had  and  received,  in- 
vented merely  to  satisfy  a  legal  operation,  and  therefore  a^f/tf^itrw. 

An   antapotba*   ii  an  acluiowledgment  by  a  tenent  that  be  ABtipodu. 
has  paid  the  daminus  leii,  a  certain  sum  for  rent,  given  as  evidence 
of  the  tide  of  the  Utter. 

A  syngrafha  is  a  deed  executed  by  the  parties  diereto.*  Sjratiqiha. 

All  private  inttniments  must  be  attested  by  three  wknesies  AttobiNa. 
duly  sworn.*    In  England,  by  two  who  are  not  sworn. 

Parol  evidence  is  not  admissible  to  contradict  a  deed ;'  so  also 
here. 

Books  of  account  supply  but  semiplenary  proof  among  com-  BmAi  of 
tnercial  men,  provided  they  be  regular  with  dates  and  items  j'  but  ■'**°"^ 
this  presumptive  proof  may  be  rendered  absolute  by  the  oath  of  the 
seller  that  the  account  is  true,  which  is  in  effect  the  law  of  Engjand. 

Little  importance  is  attached  to  the  accounts  of  tutors,  or  their  Tutorfic- 
piivate  memoranda.^    In  England  they  may  be  used  to  refresh  the  ""^^ 
memory. 

Where  the  witnesses  to  an  instrument  are  dead,  comparison  of  OMoptiinii  of 
the  handwriting'   in  question  with   other  acknowledged  hand-  '"n*-*"^"!' 
writing  of  the  same  person  is  allowed  to  be  made  by  competent 
persons  duly  sworn,  ad  hoc.     If  an  instrument  be  lost,  the  &ct  La«tli«n. 
must  be  proved  on  oath  before  secondary  evidence  of  the  contents  "^^ 
is  admissible,  since  written   evidence  is  the  best  evidence  of  a 
cimtntct.1*    This  is  the  law  of  En^and. 

If  an  instrument  be  found  cancelled  in  the  custody  oS  the  CumIU  ix 
debtor,  who  pleads  he  has  paid  it,  the  defense  is  good  j "  not  so  ^^^^'^ 
if  found  cancelled  in  the  custody  of  a  third  party,  because  it  may  CiMndj. 
have  been  cancelled  by  fraud  or  in  error. 

A  pubUc  eriginal  instrument  proves  itself;  but  a  private  one  Ori^ndtMd 
must  be  prov^  by  the  attesting  witnesses,"  unless  it  be  of  great  ">*•*• 
antiquity,  for  in  such  case  the  witnesses  would  probably  be  dead. 
So  in  England  a  deed  thirty  years  old  proves  itself. 

The  copy  of  a  public  instrument"  may  be  made  evidence,  but  Cnfftyipr 
not  the  copy  of  a  copy,  because  then  there  would  be  no  knowing  '"**" 
where  this  would  stop. 

*  ^335- 

Proof  may  be  by  jun  jaraiuUy  or  tnr  oath,  whereby  God  is  called  Proof  hja^k. 
to  witness,  as  an  avenger  of  ialsdiood,  the  truth  of  an  asseveration. 
Tke  object  of  this  is  to  c(Hn[Jete  defoctive  evidence,  and  promote 
the  administration  of  justice : "  it  may  be  doubted  if  it  effects  this 

'  $  1615,  b.  op. )  L  },  11.  Law  ConuniwafKrL  who  vbelr  propoe  (o 

*C.4,ii|  19.  iJmit  thit  proof  in  Eiiglind,  C  4,  «i,  to. 

*i  1615,  h.  Dp.  *  C  4,  SI,  I  ft  5. 

'C.4,ai,.o.  '•P.*»,3,«4. 

•a+.K.,  Ii  P.»«,3,as,i4.  "P.M,4.>;  C  g,  18,  11. 

•  i6aj,  h.  op.  i  C  4,  19,.  s.  6, 7.  ••  P.  x6, 1,  57. 

'C.+.I9.5'  '»P.i»,a,i. 

'  Vide  Second  Repoit  of  the  Conunaa 
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end.  This  oath  may  be  detharided  of  public  officers,*, 
courts  of  justice,  and  eren  Iroin  the  parties  to  a  suiL*  Evciyooe 
Js  to  be  sworn  in  the  mannet  most  binding  on  hts  conscioicx, 
whether  heathen  or  Jew,  and  this  is  law  in  Wettnunsier  Hall.' 

Oaths  are  taken  corpoTdlr  by  la^g  the  hand  upon  the  boola 
of  the  Evangelists,  and  should  be  administered  to  diose  onlj  who 
understand  the  natnre  of  an  oath,  since  ocherwiie  there  is  dangB" 
tfan  thef  would  ntA  hold  themselres  obligated  thereby.* 

§  2336. 
JunmmiuDi  The  juramtntum  necessarSum '  stve  suffUiorium  is  tendered  by 

■wccMriaiD  the  judge  to  either  party  in  Che  suit,  in  order  to  convert  a  semi- 
^^pple-  plenary  into  a  plenary  proof,  and  is  so  termed  because  the  judge 
must  tender  it  on  the  request  of  either  party.^  It  must  not,  bow- 
ever,  be  delalum,  or  tendered,  unless  the  judge  is  satisfied  that  he 
.  already  possesses  a  semi  or  presumptive  proof.  When  the  temp- 
tation to  perjuiy  is  great,  by  the  nature  of  the  cause,  or  wboe 
other  witnesses  might  be  produced,  and  lastly,  in  a  criminal  cause, 
it'cannoc  be  tendered,  for  it  is  a  last  resort. 

§  2337. 
jDranuntiiiii  Tbc  juromentum  vahmtarnan'  is  atender  of  the  oath  by  one  ot 

ToiunKriuia.      ^^  parties  m  a  suit  to  the  other,  and  if  he  swear,  this  ts  heU 
decisive  ;  or  he  may  tender  it  back  on  the  same  cordition,  otfaet^ 
wise  the  matter  is  taken  prt  can/aso. 
junmcDnim  The  juramtntum  vtritatit  is  that  adminisured  to  witnesses,  oc 

Tcriutk.  to  a  plauttff  or  defendent,  to  true  answer  make  according  to  hb 

knowledge,  or  of  his  belief  in  that  which  others  have  done*  Suck 
oath  is  not  conclusive,  for  nther  party  may  procede  to  cootroreR 
the  iacts  so  allied,  alltmde^  because  then  the  parties  to  the  suit  so 
swearing  are  to  be  looked  upon  merely  as  witnesses,  which  is  tbeir 
position  when  giving  evidence  in  their  own  cause  in  England. 

5  2338. 

Jamncamin  The  juramtntum  calumnia^  is  that  tendered  to  procuratores  and 

calumnic         advocati^  to  the  effect  that  they  bdicve  their  client  has  a  just  cause 
of  action,  and  that  they  will  use  no  undue  means  to  support  it. 

TDnmaicnm  Thc  juramtntum  in  littm  is  that  Whereby  the  plaintif  assesses  or 

in  liton.  ^^^^  ^^  damages  he  may  have  suffered  by  thc  loss  of  any  object ; 


*  Miller  T.  Sidomtiu,  7  Excb.  475. 
*C.  J,  I,  14,^  ijC.  i,«l,  1. 
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but  the  judge  has  the  power  of  allowing  or  of  modHying  suCh 
assessment. 

§  2340. 
The  jvramfntum  exptnsarum  is  talcen  where  the  successiiil  party  Janmtntuni 
in  a  suit  makes  oath  that  the  costs  chai^d  to  the  other  party  "p™»™ni. 
have  been  truly  and  of  necessity  laid  out  and  expended  by  him  in 
and  about  the  matter  in  issue.*     We  now  pass  to  the  effect  of 
evidence,  which  consists'in  judgment. 

§  2341- 
In  the  afternoon  the  sentence  was  pronounced  fast  meridiem  Deliver  of 
prasenti  et  litem  addicito.^  Jodgmmt. 

Here  the  judge  had  the  option  of  pronouncing  cmdemnatioy  or  a  Condemmdo. 
verdict  for  the  plaintiff,  an  absolutioy  or  verdict  for  the  defendent,  Abnlutia. 
or  a  mn  liquet^  or  nonsuit.  Non  B^nec 

Where  there  was  but  one  judge  he  decided  in  one  of  these' 
ways  i  but  where  there  were  more  than  one,  then  the  votes  were 
taken,  and  the  majority  decided  ;  but  in  case  of  an  equality,  the 
superior  magistrate  reviewed  the  case,' — possibly  it  was  argued 
before  him, — and  he  then  gave  his  casting  vote  one  way  or  the 
other.  Theoretically,  he  resumed  his  delegated  power,  and  pro- 
nounced the  verdict.  Otherwise,  the  form  of  the  judgment  was  Manner  wid 
curtly — Videri  mihi  bunc  htminem  liberum^'m  a  question  of  status  j*  '"""■ 
videri  jure  fecisse  sive  {non  fedsse),  in  an  action  of^injuty  ;*  videri 
matrem  jusiai  habuiise  causa  1  exhereditandi^  the  word  videri 
signilying  in  its  forensic  sense,  "  it  has  been  made  to  appear." 

In  questions  of  contracts,  the  judgment  was  ^yen—Constei 
Titium  Seio  ex  ilia  specie  L.  item  ex  ilia  specie  xxv.  deberey  id 
eirco  L  Titium  Sii»  centum  condemno;^  but  if  the  verdict  were  for 
the  defendent,  then  secundum  ilium  litem  da.'' 

The  practice  of  the  centumviral  court  was  different  in  an 
equality  of  voices,*  which  appears  to  have  been  generally,  as  in 
Eng^d,  a  verdict  for  the  defendent,  by  certain  criminal  laws  it 
carried  conviction.^ 

We  now  come  to  the  important  question  of  the  non  liquet.  In  Tli«  non  Uqa 
Scotland  the  "  non  proven,"  is  equivalent  to  a  verdict  for  the 
defendent,  and  so  it  has  been  held  to  be  in  Rome  ;  but  it  is  sub- 
mitted this  was  not  so,  but  that  it  was  equivalent  to  the  English 
nonsuit.  Now  the  test  which  must  be  applied  to  this  is, 
whether,  after  nan  liquet  pronounced,  on  the  plaintiff  bringing  an 
action  again  before  the  same  judge,  for  the  same  cause,  within  the 
same  preetura — in  short,  under  all  imaginary  dt$advant£^s-~he 

■C.},  ■;  inch,  pottjiu.  jur.  *  f- 4]>  19)  18,  %  t. 

•GeU.   N.    A.   17,  »:    Hein.  A.   R.  »  I.  4,  4,  or.  '  P.  30,  g,  i,  ^  I. 

4, 17,  It.  '  Val.  Max.  I,  >,  1. 

■Ci(i.pK.Cn.i,proauenc.iS(AKon.)  •  Caj.  ota.  10,10. 

!•  Verr.  9,  p.  76  ;  P.  41,  I,  li,  ]6.  '  Vide  post  criminal  pnMecationi. 
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could  be  met  by  the  ixctptia  rti  judicata,  or  judgment  recovered  ? 
It  would  appear  not,  because,  in  &ct,  the  question  has  not  bees 
adjudged,  but  just  left  as  it  was,  for  a  judgment  is  not  good  except 
it  be  certain,^  and  a  non  Uqutt  is  cleariy  uncertain  ;  but  was  the  ^esk 
of  rti  in  judicium  dtductg^  or  retraxit,  available  in  bar  \  This  nuy 
be  more  doubtful ;  still  it  appears  that  the  meaniiig  of  that  pica  was 
that  the  case  had  been  brought  to  a  decision,  and  a  mom  Uftut  is 
clearly  no  decision,  but  leaving  the  case  as  it  was.  Thus,  ■ 
England,  the  discharging  a  jury  which  cannot  agree,  which  U  equi- 
valent to  the  nen  Uquet^  docs  not  prevent  the  same  acticxi  bang 
brought  again.  It  is,  nevertheless,  prt^ble  that,  if  on  applica- 
tion to  a  prsetor  for  another  issue  in  the  same  cause,  the  point 
was  raised,  he  would  use  the  discretion  vested  in  him  as  to 
granting  a  new  trial ;  it  is,  however,  excedingly  probable  diat  he 
would  only  do  so  upon  payment  of  costs  by  the  plaintt^  who 
brought  his  adversary  into  court,  without  being  able  to  prove  his 
case.  In  later  times  the  question  of  costs  is  dear,  from  the  pro- 
visions of  the  constitution  of  Zeno,'  by  which  prosecuting  a  suit  in 
the  &ce  of  a  dilatory  plea  did  not  involve  the  loss  of  the  suit,  which 
might  be  tried  again,  but  simply  an  amercement  in  triple  costs. 

We  now  pass  to  the  later  imperial  period,  at  which  these  fbnns 
underwent  modification,  especially  by  the  disuse  of  the  litis  amtts- 
tatisy  the  legal  effect  of  which  wai  preserved,  although  the  fbnn 
was  changed.  The  exceptions,  replications,  duplications,  &c, 
d*  facle^  continued,  although  the  discontinuance  of  the/^«x^ 
rendn^  it  necessary  to  adduce  (hem  in  another  shape.  Tne  most 
notable  difference  was  that  relating  to  dilatory  pleas  mentioned  just 
above. 

The  procedings  were  now  conducted  by  oral  pleadings,  for  the 
plaintilF^d  defendent,  which  were  protocoUed  by  the  officcn  of 
the  court*  appointed  for  the  purpose  under  the  supervision  and 
control  of  die  judge,  until  the  issue  was  sufficiently  dear.' 

These  procedings,  then,  superseded  those  of  the  fbrmular  period, 
during  which  a  written  issue,  containing  certain  parts,  was  drawn 
up  and  sent  down  to  tjudtxy  arbiter,  or  recuprratent,  to  try ,4  arbi- 
trate, or  assess,  and  the  first  of  whom  was  bound  by  the  record 
sent  him  by  the  prsetor. 

This  mode  of  preceding  continued  for  a  long  time  under  the 
emperors,  the  prafery  or  frtefictui  urbi^  or  pralwit  or,  in 
the  provinces,  the  Praiidei  or  Legati'  settling  the  issue ;  but, . 

'I.^6,*3i.  •1.4,  j3,4ioj4»»j5,  h.  op. 

*Giiiu  J,  i  iSi  i  •(  4,)  lo6-ll>  Thn  *  Joaa,  Ljrdiit  it  mn»tnti  3,  10,171 
BiiiM  hiTc  been  *  peretnpton  plo,  btii^     C;  7,  $t,  ja,  %  1, 

fModited  with  rd}m£catM  or  judpnent  re-  *C>  1,  l8,  t. 

coTend  ;  probaUj  the  inchor'i  Und  Aiesd  *  4^1011,  h.  op. 

Sajeuit  .DDwling,  whan  he  codmlted,  ii  *  P.  $,  I,  ii,  i  i  {  P.  49,  ],  i,  pr. 

rifht  in  Mppctlof  It  to  be  c^ralut  to  t  '  P-  T,  iS,  7,  %. 
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hy  degrees,  deviations  crept  in :  one  of  the  first  of  which  appears 
to  have  been  the  appointment  of  a  jujfx  by  the  emperor, 
and  gradually  others,  among  which  were  the  differences  which 
arose  between  the  in  juri  erdlnario  agert  and  the  txtra  onii- 
narii  cagnittones^  or  penecutiones.*  These  latter  applied  when 
neither  the  civil  law  nor  the  edict  supplied  a  remedy,  and  one  re- 
quired to  be  sought  in  the  imperial  decrees  issued  extra  ordtntm  ,-' 
that  is  to  say,  in  cases  in  which  the  authority  of  the  State  laid 
down  the  law  not  in  his  capacity  of  a  magistrate,  but  in  that  of 
a  legishitor.* 

Such  cases   became   gradually  very  numerous,  and  were  not  TfaeconKntui 
confined  to  the  period  of  the  eortvintus  or  circuit*  as  to  time,  nor  *"  "™*  'n  ••>" 
to  Any  formula  as  to  mode  of  procedure  j*  hence  ao  judex  was  P"™"'"- 
assigned,  the  magistrate  himself  examining  the  matter  personally. ^ 
The  court,  moreover,  itself  issued  the  citation  directly  i^  and,  if 
after  the  usual  three  summonses  the  defendent  did  not  appear,  the 
matter  preceded,  ex  parte,  to  judgment  by  default. C 

In  the  provinces  the  prasses  •"  or  his  legates,  with  delegated  juris- 
diction,>'  were  in  the  habit  of  making  periodical  circuits  to  certain 
towns'*  fixed  upon  for  this  purpose^  in  which  they  held  conventui 
or  courts  for  the  decision  of  controversies  in  that  neighbourhood 
in  peison  or  by  others.'* 

All  free  cities  had  their  own  jurisdiction,  and  were,  therefore,  Eiceptioni 
excepted  from  this  circuit;'*  in  like  manner,  municipalities  and  '™"'  *" 
colonies,   under,   however,  the   same   limitations    as  in   Italy."  =™»enttu. 
Lastly,  it  is  probable  that  many  of  the  ordinarv  towns  of  any 
consideration  were  allowed  to  exercise  a  limited  jurisdiction  over 
the  resident  inhabitants.'^ 

§  2343- 
The  emperor,  in  virtue  of  the  various  powers  delegated  to  him  The  cmperon 
by  the  nation,  claimed  the  chief  jurisdiction  in  the  State,  and,  as  eUiin  il«nght 
a  consequence,  the  right  of  sitting  publicly- in  court'^ — a  right  Jlj^ytn'" 
which.  Coke,  C.J.  disputed  with  James  I.*^— and  of  deciding  what-  judgment. 


'  Suet.  Tib.  ji ;  CUud.  15. 

"P.  1,16,4,*  6;  Id.  5.6»P'-4  'J 

•F-SO,  16,178,  %»iCiiM  I,  ^178. 

Id.  n,  ij,  15. 

■P.+»,  T0.7. 

"Stnbo,  3,  4.  »  10,  p.  "7)  CxMb. 

'P.  I,  16,  7,§.. 

Plin.  £p.    10,  gj;    Caiui    i,   10 )    Plb. 

•P.  so,  13,  5,   pr.;   fer    eumplei   in 

H.  N.  J.  3,4,  IS,  i6(.,  3,  »i,  m)4. 

■ctiou  (HI  fidti  cammlm,  P.  50,  16,  178, 

34.  35  {la,  xl),  5,  IS,  49,  30,  31,  33 

4  liCatHi,  178.%  I!  I-  >,i3.i  "i 

(17,  i8, 19,  jq). 

■i^uiut  piiblicani,  Tac.  Abn.  I],  51 ;  u  to 
]i«arana,  P.  jo,  ij,  1,+. 

'>  B«ckb  Inicr.  Gncc.  t.  1,  n.  1731 

"Id.  n.  3Si.  "*■  AthcL.;    Tk.   An. 

•Thwphil.  J,  .1,  pt.;   P.  3,   5,  «. 

*''^'p.39.>.4.Pf-^1.4!  Walter  I.e. 

iliUlp..s,>,iC«u.2,i78. 

'  P.  1,  18,  !,  0. 

•P.»,li,l,ili  P.  15,4,  I,  %  I,  3. 

%  70°.  "■  V>- 

'•Stnbo,  17,  I,  W.  P-  797.  Cuiub. 

»W.lttrC«.d,R.R.S696. 

1'  Fro-to  rp.  id.  M.rcun,,  x,  .J. 

'•Guu.i,i6i  P.  I,   16,7,%  %;  Id. 

"  CunpbJl-l  LiTO  of  the   Cbirf  Ju.. 

»,9iP.  I,  iS,  10,11. 

lictJ,»ol.  i.  p.  171. 

VOL.    III. 
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ever  cause  he  plea8«l  in  his  own  person  free  from  all  risk  of  pco- 
hibition  or  appeal.'  This  office  he  nther  perfonned  in  penoa, 
assisted  by  tus  consilium,*  or  delegated  to  the  Senate,*  to  a  ceitaiB 
niagiscrate,  or  even  to  a  private  person.* 

§  234+. 

Subsequently  to  Constantine  a  change  took  place  in  the  coo- 
stitution  of  the  courts.  The  praetors  retained  their  jurisdictioa  in 
Rome'  as  well  as  in  Constantinople ;  but  in  both  they  were 
restricted  to  certain  matters."  The  Pnefeclus  urbi  had  the 
ordinary  jurisdiction,  with  whom,  in  Rome,  the  Ficariui  urbit  had 
concurrent  jurisdiction.^  In  the  rest  of  the  empire,  whether  in 
Italy  or  in  the  provinces,  the  jurisdiction  was  vested  in  the  Rjctm^ 
who  was  termed  judix  ordinariui,  or  simply  Judex." 

In  provinces  directly  governed  by  proconsuls,  the  jurisdikdn 
was  exercised  by  themselves  or  their  legates.^ 

The  same  rule  applied  to  the  pnetors  and  proconsuls  introdnced 
by  Justinian.'" 

When  the  conventus  or  circuits  were  discontinued,  every  ooe  bad 
to  seelcjustice  in  the  metropolis  of  his  province."  In  order,  how- 
ever, to  relieve  the  court,  certain  persons,  probably  advocates, 
were  associated  with  the  Rectors,  to  whom  they  were  impowered  to 
refer  matters  of  tritliiig  moment,"  The  municipal  ma^strates, 
however,  retained  their  limited  jurisdiction  still  j^'  and  where  there 
were  none,  a  certain  jurisdiction  in  matters  to  the  extent  of  50 
iolldi^*  or  about  2g/.,  increased,  however,  by  Justinian  to  300 
solidij^^  or  about  170/.,  was  conferred  on  the  Defensaret. 


§  2345- 
Decldia  fonn         The  influence  of  the  emperor  in  the  administration  of  justice 
uBimed  in  the    [,gj  ^^y,  therefore  assumed  a  more  decided  form,  and  the  causes 
roiniimrion  of    which  principally   called   it  into  operation   were  either  appeals, 
judci.  references  by  some  imperial  officer  on  a  point  of  law,  or  sup- 

plications from  private  individuals  in  the  provinces  for  a  direct 
decision.  If  under  such  circumstances  the  emperor  took  persooal 
c<^nizance  of  the  matter,  he  did  so  with  the  usual  appointed  cere- 


>  Walter  I.  c.  %  *$%,  d.  Sg-gi. 

'  Cipitol.  M.  Antoom.  10. 

•PmI  R.  S.  s,  5*,iii  P.«,3,3i 
Onlli  iiucr.  t.  3,  a.  367,40}!}  Bodch 
imcr.  jratt.  I,  n.  17"- 

'  Symmadi.  8, 11,  10,  39. 

«C.Th.6,4,  16;  C.  I,  39,1;  C-s, 


*C.  Th.  I,  t6, 1,  5,  fi,9,  II. 

•  C.  1,  »,  I,  J. 

"N.  14,  4J   N.  15,   5J   M,  ay 

.  »g.3,&30,9. 

"  Wilier  1.  c.  ^  370. 

•■  Judica  pedjuci,  C.  3,  j,  j  j    1 
ann-Hollwcg,  %  13. 

"C.  Th.  II,  ji,  j,3. 

"C.  1.SS.1.3. 
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iDoniai  in  his  centiitarium^^  sometimes  even  in  the  presence  of  the 
Senate.^  The  first  case,  that  of  appeals,  occurred  less  frequently, 
inasmuch  as  the  emperor  had  delegated  his  jurisdiction  in  that  be- 
half to  the  Praficti  urbi,  prariorioy  or  other  high  judicial  officer. 
These  courts  were  termed  iacra  auditarioy  and  preserved  the 
imperial  ceremonial;'  hence  the  oiHcers  who  presided  in  these 
were  said  to  decide  on  appeals  vict  sacra. 

§  2346. 

In  addition  to  these,  many  exceptional  jurisdictions  had  also  EiccptiouJ 
crept  in  either  in  respect  of  the  matter  or  of  the  person.  "•"* 

The  Mrariumy  for  instance,  had  its  prefects,  whose  duty  it  was  Of  the 
to  decide  matters  which  concerned  the  public  revenue.*  ^nfium. 

Thi  Jurisdictlo  fiscalis  Was,  by  a  Sctm,  of  Claudius,  committed  OfthcFitcui. 
to  the  Prfcuratoris  desaris  in  the  provinces.*    In  Rome  a  pr<ctor 
was  especially  appointed  for  this  duty  under  Nerva.* 

At  a  later  period  suits,  in  which  the  property  of  the  Crown  was  of  cfae 
concerned,  were  brought  before  the  Rathnalh''  or  accountant-  R^oomlii. 
general,  whence  an  appeal  lay  to  the  emperor,"  or  to  him  to 
whom  he  had  delegated  this  part  of  his  jurisdiction,  who  was 
usually  the  Comes  iargitimumj>  answering  to  the  department  of  the 
Woods  and  Forests  in  England.  In  Rome  the  appeal  from  the 
Retionalis  urhjs  lay  to  the  Pneftcti  urbi.^° 

The  Fiscus  was  representee!  in  court  by  the  attorney-general  of 
the  Fiscus.  This  office  was  rendered  permanent  since  the  time 
of  Hadrian,  and  a  fixed  salary  annexed  to  It.'' 

The  Prffecti  anmna  had  jurisdiction  within  the  circuit,  and  in  oftlu  Pnefocti 
matters  affecting  their  office."  annon*. 

Lastly,  since  the  time  of  Constantine,  a  double  description  of  EpiKopal  jDin. 
jurisdiction  was  conceded  to  the  Christian  bishop  by  the  State  i.'*'^'''"'' 
first^,  in  respect  of  the  subject-matter,  thus  they  were  competent 
in  all  questions  relating  to  religion,  in  which  they  were  the  suc- 
cessors of  the  old  pontifices  j^  and  in  those  matters  of  ordinary 
dvil  ct^nizance,  which  were  voluntarily  referred  to  them  for 
arbitration  j"  and  a  like  right  was  granted  to  the  Jews  and  their 
patriarch,'^  or  Hatham ;  and,  secondly,  in  respect  of  the  person, 
— thus,  ail  clerks  in  orders  were  subject  to  their  court.'* 


Q-HDUmg  1.  c  ^  10. 

■  Wilier  Lc.^  3  JO. 

■  Bechmiiui-HDllWEg  I.  c.  %  3,  lo.  nniiui,  v.  1,  j,  4. 
'Son.  Neto  I7i  P.  I,   ij,!,  %  19}  "C  Th.  11,  jo,  49)  Symoucli  ep. 

P.  3+t  9.  *>  i  P-  49»  '4.  4»f  F-  »<>.  **■ 

*  Tw.  An.  II,  60  ;  SoM.  Claud.  11 ;  ■■  Spaitun.  Hadr.  10 ;  Adioiud.  Ged  3  i 

P.  I,  16,  D,  pr.  I  C.  },  s6,  1,  3{  Did.  P.sS,4,]  ;  C.i,  9;  fragdejureFud,^!?. 

Cu.  ;",*}.  »  CuBodor.  »[.  6,  tt;  C.Th.  11,30, 

•P.  t,  t,>,^31(  PUn.  paoegt.  j6,  4;  WJler  I.  c.  %  176,  n,  13. 

'C  Th.  II,  30,  4.ii  C.  J,»o,  Si  C.  "^»87i  ''■op- 

9, 11,  {.  "  Walter  Kircbenrecbl,  S  iSl-1. 

'  C.  Th.  II,  30,  iS.  "  C.  Th.  »,  I,  10. 

■    *CTh.  I],  30,1],  >g,  45 i  C.  TTi.  "  %  3345,  h.  op.  ■]. 
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affecting  cue 


§  *3+7- 

The  tribunals  appropriated  to  particular  classes  of  persons  ws 
sdll  more  varied.  The  Forum  of  the  Prteftctiu  urbi  Wits,  froa 
'  the  age  of  Constantine,  the  tribunal  for  persons  of  senatorial  rank.' 
This,  however,  underwent  a  subsequent  modification  quoad 
senators  domiciled  in  the  provinces  ;>  nevertheless  execution 
had  to  be  sued  out  before  the  Prafecti  urbi.' 

Official  personages  were  subject  to  the  authority  under  wUck 
they  were  appointra  to  serve.*  The  Palatinate,  or  officen  of  At 
palace  of  all  grades,  for  instance,  were  subject  to  the  Magitttr 
efficiarum.^ 

The  nlmt  and  slaves  on  the  imperial  estates  w««,  even  k 
criminal  matters,  under  the  Comet  dmurum^  while  the  RatimaUj 
rei  privattt,  or  Lord  Privy  Purse,  had  jurisdiction  over  those 
living  on  the  imperial  and  patrimonial  estates,  though  onljr  in  cnr3 
matters.  T 

Suits  against  soldiers  were,  until  the  fifth  century,  broug^  in 
the  ordinary  courts,  but  after  that  period,  jurisdiction  was  given  to 
their  military  superiors  under  whom  they  happened  to  be,  accord- 
ing to  whether  the  division  of  the  army  to  which  they  bdonged 
was  subject  to  the  />«»i,  the  Cemiteiy  or  .the  Magittri  militim. 
The  frontier  regiments,  however,  were  subject  to  the  Mapttir 
tfficiarum.  Appeals  lay  from  the  duces  and  magjstri  militum  direct 
to  the  emperor.* 

Clerks,  or  persons  in  holy  orders,  were  subject  to  the  episcopd 
court,  and  the  inferior  bishops  to  that  of  the  superior,  or  Metro- 
politan.9 

§2348. 

The  assessors"'  were  common  to  all  tribunals,  and  it  has  already 
been  seen  that  the  prztors  had  a  council  even  in  the  earlier  pctiod 
of  the  republic,  composed  of  persons  of  legal  experience."  Under 
the  emperors,  this  assessoriufn  was  systematized,  the  choice  beii^ 
vested  in  the  magistrates ;  but  it  was  not  until  the  third  centniy 
that  they  received  a  fixed  salary,'*  which  ted  to  a  certain  nurobtf 
being  attached  to  each  court ;  and  this  was  the  channel  throu£fa 
which  that  legal  experience  was  obtained,  which  qualified  me 
assessors  for  offices  under  the  State. 

In  many  pans  of  Germany,  and  especially  in  the   Prnsstao 


'  c.  Th.  9,  I,  I  j  C.  Th.  I,  I, 
Syinniach  ep.  10,  Sg. 
'C  LH-l- 
'CTh.  1,  6,  It. 
'C.  i,i9,i(  C.  11,  SS.S- 

•  Wiltn  Co.  d.  R.  R.  4  343i  n.  64 

*  C.  3,  t6,  II  ;  Walter  I.  E.  «  191. 
'C.  3,  16,  7,  !i  C  Th.  1,   11, 

C.  Th.  3,  t,  I,  II. 


*  BcthmviD-Hollwei  I.  c.  %  I. 

'  Waltci  KJrcbenncht,  \  igj. 

'*  Vide  piniculirlf  in  eittim  de  bee 
Bethmasn-Hollweg  L  e.  ^  14)  Dirfan 
Script.  liiMor.  Augunz,  p.  z<i6-i6. 

■■  Waller  Get.  d.  R.  R.  f,  134,  a.  177, 
^117,  n.  101,106,4  5170,0.40. 

"Spaniaii  Peaconn  Niger,  7{  Limpid. 
Aid.  Sever.  46. 
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dominions,  this  system  has  been  preserved.     A  young  advocate,  AauMon  in 
on  finishing  his  studies,  obtains  the  appointment  of  a  re^rendarJus,  Otrmnj. 
and    rises   to  that  of  an  assessor,  and  subsequendy   to  higher 
judicial  offices. 

The  dudes  of  these  assessors  were  various;*  they  had,  how-  DuiiMiiid 
ever,  only  an  advising  voice,  and  matters  of  examination  alone  J?!?°^J^ 
could  be  intrusted  to  them,'  as  in  ancient  times  the  m^strate  was  ^^  Lxmaa. 
not  bound  by  their  opinion  ;  but  the  responsibility  fell  upon  them, 
if  by  their  advice  or  report  the  magistrate  was  lea  to  pronounce  a 
wrong  decision,'     We  now  return  to  the  practice  of  the  courts  as 
reformed  under  the  Byzantine  empire. 

§  2349- 

Under  the  Byzantine  emperors,   these  procedings  underwent  Modificatbn  of 
some  modifications.    With  regard  to  the  witnesses,  those  who  had  [J"*?*  "°^' 
been  designated  as  necessary  for  the  proof,  were  summoned  by  the  n,ie. 
officers  of  the  court,*  and,  according  to  a  decree  of  Constantius, 
sworn,'  and  then  examined  in  the  presence  of  both  parties,'  their 
evidence  taken  down,'  and  a  copy  of  the  protocol  served  on  both 
parties." 

When  documents  were  proposed  to  be  adduced,  their  genuine-  laciodiK^aD  of 
ness  was  the  principal  question,  which  was  first  to  be  proved  by  a^l^ono  " 
the  witnesses,9  the  subscription  of  seven  of  whom  was  held  suffi-        ""' 
ctent  to  constitute  a  valid  document.'"   At  a  later  period,  taiellioruiy 
or  notaries,  were  employed  in  deeds,  who  had  their  offices  for  this 
purpose  in  the  most  frequented  parts  of  the  city,  the  agara^  and 

§  esso- 
in addition  to  these  alterations,  the  option  at  discretion  which  Judex  mmt 
the  ju4ix  formerly  had,  of  writing  down  and  reading  the  judgment  ^^""^ 
from  his  tablets,  was  now  rendered  imperative  under  penalty  of 
nullity,  by  a  constitution  of  Constantius,"     It  was  subscquendy 
entered  on  the  roll  of  the  court,  signed  by  the  judge,  and  copies  of 
it,  together  with  an  extract  of  the  procedings,  were  handed  to  the 
parties.'^ 

In  England,  the  older  rule  of  the  Roman  law  prevails,  and  judges  Not  n  in 
do  not,  as  a  rule,  reduce  their  judgments  to  writing,  previously  to  ^i"'*- 
delivering  them,  except  in  cases  of  difficulty  and  importance. 

In  Germany,  the  latter  system  prevails  m  nearly  the  same  form  butlnGtmun^. 
aspractised  under  Constantius. 

<  P.  I,  u.  I.  '  Beth.  Holl.  I.  c  ^  14. 

'H.  60,  i;  N.  Jl,  3;  C.  I)  Sl>>-  "J-  Mon.de  cell^pu,  p.  105;  Hiucke 

■  P.  1,  X,  1.  in  SaT.  Zeiiacb.  la,  194. 

•Symmachtp.  10,48,  ■■  C.  4<  H)   >7i  "■  44i  **•  7Ji  ',  S 

■■^  (7,  8);  B«thnwnii-HDUwcgl.c.ii7. 

"C.7,44,»,  Ji  CTh.4,  17,  i,»,  3. 

"  Jcnn  Ljrdui  dc  migiitnt.  J,  t. 
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§   2351. 

Greek  idmittcd       Another  Diatsrial   aheration  crept  into  the  {H-acrical  1 

u  1  fbRuic       tration  of  justice  on  the  division  of  the  empire  under  Arcadin, 

ta^^^tmtin.    ^'''*  respect  to  the  legal  language.     Up  to  this  epoch,  the  Latin 

had  remained  the  luiguage  of  the  courts,  and  the  first  innovadan 

made  on  this  ancient  rule^  vas  by  permitting  the  &cek  toagne  to 

be  used  by  the  imperial  lieutenants  in  the  eastern  divisioD  of  tke 

empire.     Thencefonh,  then,  the  judgments  were  draiwa  up  m 

that  language;'    but  in  Constantinople,  the  Latin  had  a  firmer 

hold,  and  continued  the  language  of  the  forum  long  after  tlie  mHi 

of  the  population  had  ceaseJ  to  understand  it. 

Jwdnlui  tub.  Under  Justinian,  however,  ttie  change  took   place,  and   the 

^tutaGnek     Latin  language  was  for  ever  banished  from  the  tribunals  of  the 

foKuic'ua-  '   metropolis  of  the  eastern  empire.'     Notwithstanding  the  liberty  » 

giutc.  use  the  Greek  tongue,  and  despite  the  pliancy  and  richness  of  that 

language,  we  find   the   Latin  words   preserved   in  a  variety  of 

instances,  as  barbarisms,  among  the  comparatively  not  ind^itt 

written  Greek  of-  the  age. 

§  2352. 
ChiDge  Id  Utt        Another  change  was  introduced  into  the  form  of  the  jui^;meitt, 
rf^e^M™    °'  lententia,  besides  that  of  language  ;  it  wag  no  longer  required 
under clu  imperatively  that  it  should  adjudge  a  money  payment;  it  might 

direct  the  object  itself  to  be  delivered,^  which  originally  could  only 
be  done  in  the  rei  vindieatio,  but  which  was  afterwards  modified 
by  the  introduction  of  the  aetiones  ariitraria,  which  gave  the 
judge  an  open  discretion ;  and  as  diese  did  not  militate  i^alnst 
the  new  law,  the  distinction  was  preserved.* 

§  2353., 

The  judge  had  the  power,  in  difficult  cases  in  which  he  was 
unwilling  to  risque  a  decision,  of  applying  to  the  emperor  kt  a 
decision ; "  for  which  purpose  he  transmitted  all  the  procedinfi  on 
the  termination  of  the  hearing,  together  with  his  own  relatttf  or 
cMsultatio,  and  the  respective  rifutatienet  of  the  litigant  parties,  by 
one  of  his  officers,^  to  the  imperial  chancery. 

These  acta  were  referred  to  a  commission,  consisung  of  the 
pastor  sacri  paliatii,  and  two  other  Iliuitm,''  and  their  decision 

'C.  7, +5,  II.  *§iie4,h.op.;ettiilepM>ttoja^ 

*  Joui  Ljdiu  de  coi.  I,  il,  ],   ii,  lo,  ment  in  ,h«p  and  oien. 
41.    A  ipecuncn  of  the  *Bl(at  Cnck  of  '  C  Tb.  ii,  19,  I ;  C  Tb.  tt,  30,  55; 
that  tfs  !•  prewrrad  by  Thtopbinu,  La  ^  317,  h.  op. 

JoMinitn'*  ■ddma  to  Cb*  bcdon*  af  the  ^  C.  Th.  11, 19,  5;  C.  Th.  ii,  jo,  i, 

dm>,Tgl.i.  p.  s8o|  Bon.  sd.  Wf b.  iSjg.  .S,  i4,>9i  31 )  C.  7,  61,  l|  N.  Ss,  m 

*  L  4,  (,  t  Jl )  C>  T,  4)  17.  ride  et  SftapiMch  tp.  1,  jo,  10,  J9,  ^ 
'  C  7,  6»,  14- 
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remitted  to  the  judge  in  the  form  of  an  imperial  rescript.  Jul- 
dntan,  however,  prohibited  the«e  emsultatitnet  at  a  sonewfaat 
later  period.< 

§  2354- 
In  cases  where  the  defendent  secreted  himself  to  prevent  being  jadgmeDt  (7 
served,*  or,  disregarding  the  fact  of  his  having  given  security  to  dtftoit  under 
appear,*  absented  himself  during  the  progress  of  the  suit,*  it  was  B™n™"'*' 
prosecuted  in  his  absence,  after  the  three  usual  citations  ;*  and  if  empiiB. 
the  judgment  was  against  him,  immissia  in  bma  was   decreed  ; 
but  in  the  case  of  a  real  action,  possession  of  the  object  was 
awarded.' 

§  *355- 
Instead  of  going-  through  the  ordinarjr  course  of  justice,  it  wa*  Ubdiu  •umU- 
lawful  to  appiv  at  once  to  the  emperor  by  a  lihtllui  suppHeatianit^  ^'°°°"  "  ™ 
the  date  of  trie  delivery  of  which  corresponded  with  chat  of  the       ^°^' 
lilis  cmtettatio^  in  ordinary  suits,  and  had  all  its  effects.     The 
emperor,  fortunately,  seldom^  investigated  the  matter  himself,  but 
usually  delated  the  ordinary,  or  some  judge  specially  appointed,  in 
a  rescript  drawn  up  by  the  Quxstor,  ami  signed  by  bimself,'"  which 
the  plaincilf  had  to  deliver  to  the  judge  named  therein,  and  a  copy 
of  it  to  the  defendent. *>    As  long  as  the  litis  denuncialia  was  in 
use,"  the  delivery  of  this    rescript  represented  that   period   in 
ordinary  procedings :  the  suit  then  preceded  in  the  usual  way.*' 


5  2356- 

The  question  <^ court  fees,  or  costs,  was  as  much  anaftpendage  Coon  A 
to  a  suit  at  law  under  the  Roman  as  under  rfic  English  system,  ff^" 
These  were  termed  tptrtula,  and  originated,  as  they  have  in 
England,  in  abuse,  which  no  legislator  has  had  the  courage  to 
meet  in  a  bold  manner.  Constantine  attempted  by  stringent  -rules 
to  prohibit  a  practice  which  had  grown  up  in  the  provinces  j "  but 
after  the  fifth  century,  all  efForts  to  suppress  it  were  given  up 
in  despair,  and  the  wise  refiige  of  legislators  of  regulating  that 
which  they  could  not  prevent,  was  adopted  by  fixing  a  tariff  of 

'  N.  »;.  'Th«  injuidce  done  when   be  did  ii 

■C.  7,  651  I  i  C.  7,  71,  J.  endeatfrem  chs  jodgmcM  be  plK  iir. 
•a7,65.';N.  S3.  4.%»i  N-69.         '•C.  i,ij,  6,  7. 
i.f.  "C.Th.  4.  M,  aiCTh.  4,,4,,, 

*C.3,i,ij,ij.  %ti  N.  1.1,  J,  pr. 
•  %  »007,  h.  op.  "  Walter  I. 


•  C.  7.  J9.  ».  *  3-  "C-  Tb.  1,4.  4.  Si  C-Tb.i 

»  C.  I,  19,  I.  5  }  Symm.  £p.  10,  39. 

■c.  Tb.  I,  s,  iio{  c.  1,10,1.  ■*(;:.  Tb.  1, 16,7. 
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fees.     A  fixed  rule  was  adopted  for  the  intiiutalit  and  citati*^^  fix 

the  opening  of  the  procedings,  and  for  the  drawing  and  serving  the 

acla^  for  the  judicti  ptdanii^  and  other  matters.     Xo  certaa 

persons,  however,  the  privilege  of  paying  less,*  or  nothing,  w« 

reserved/  a  benefit  which  also   accrued  to  the  adverse    putj.* 

Moreover,  in  trifling  causes,^  and  causes  against  clerks  in  boij 

orders,   in    the  ecclesiastical   courts,   process   might    be   terred 

verbally,"  and  z  note  of  the  heads  of  the  procedings  onlj  taken, 

and  the  suit  be  thus  prosecuted  to  judgment,  chiefly  with  die  viev 

of  saving  the  office  costs. 

MeducTil  pnc-       There  has  been,  unluckily,  no  apostolic  succession   of  this  pan 

^B  ^i^^'"   °f  ^^  Roman  law  to  the  ecclesiastical  courts  of  England,  which 

cii  couniftf       have  adopted  the  most  corrupt  process  of  the  most  corruftf  age  of 

EngUod.  mediKval  law,  and  it  is  intirely  attributable  to  the  care  and  capacity 

of  the  judges  of  these  courts,  that  substantial  justice  is  so  satis&c- 

torily  administered.     The  cumbrous  nature  of  the  process,  boi^ 

ever,  incurs  a  ruinous  amount  of  costs,  and  an  equally  ruinoas 

and  unnecessary  delay.' 

These,  though  episcopal  coiuts,  are  presided  over  by  lay  judgs ; 
the  (Quality  of  justice  which  would  be  administered  if^  the  bishc^ 
■at  in  person  may  be  inferred  from  the  case  of  Whiston  v,  the 
Dean  and  Chapter  of  Rochester,  in  which  the  bishcm  of  that  see 
sat  as  visitor,  but  was  f(>rtunUe  enough  to  have  Baron  Parfce 
for  his  assessor, 

5  ns7- 

EMCBtlaa.  In  Rmne,  as  in  England,  the  administrative  became  accidentaDy 

oTdin^X.   *"''  practically  separated  from  the  executive }  thus,  so  soon  as  the 
tnAn  trom    '    Sentence  was  pr»nounced,  the  office  of  the  judge  was  at  an  end, 
the  eitcutiK  ■    and  the  tmptrium  of  the  magistrate  stepped  in  to  put  the  jw^ 
mere  pncticai     ^^.tot  into  execution  ;  so  that  the  magistrate  had  a  double  (unc- 
tion— he  conducted  the  initiatoiy  steps  of  the  suit  in  his  adniiiustia> 
tive  capacity,  and  settled  the  issue  which,  for  want  of  time,  be  had 
deleted  to  the  judge  to  be  tried.     This  done,  he  resumed  hb 
office,  and  himself  carried  out  the  sentence  pronounced  by  his 
Sheriff  in  ad-     deputy,  in  what  might  be  called  his  executive  capacin.     In  like 
^     ""  M     manner  the  sheriff  is  a  judicial  officer  in  so  lar  as  he  holds  a  court, 
eiecudic  and  executive  in  that  be  executes  the  sentence  of  the  Queen's 

officer.  justices.     The  offices  are  clearly  disringuishable,  though  vested  in 

the  same  individual ;  nor  is  there  any  difference  in  the  original 
nature  of  the  functions  of  the  praetor  and  sheriff:  in  both  cases 
the  separation  of  their  offices  into  judicial  and  executive  has  been  a 

■  Theophil.  4,  6,  ^  14)   C  114,  19,  '  C.  is,  y>,  j,  %  4J  N.  17,  ]  ;  N.  at, 

Si,  3.  %i  N.  8»,  s  J  J«o  Lj*.  de  Mig.  3,  ij. 

*  C  IS,  tg,  II,  S  1.  *  N.  Sj,  pnef.  nr. 

*  N.  ii,  7,  9.  '  Halifax    in    hii     Analjsi    ^*ei   the 

*  C.  s,  8, 7,  t ;  N.  II],  iS-  pinlleli  of  [hne  coom  in  wluch  he  it 
'C  I,  3,15-191^1;  U.  a,%  5.  wioD|,dui  iti>  deriTcd  ftom  the  41  af 
'C.  7,  51,  6i  C.  II,  19,  11,  S  4.  the  Lombardun  Gloaaton,  and  ■«  fisa 
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mere  matter  of  accident,  and  not  of  design  ;  and  in  both  caws,  the 
ddegadon  of  their  power,  resulting  from  the  press  of  business,  has 
led  to  the  great  fallacy,  vauntingly  exalted  bj  English  political 
writers  into  a  maxim,  that  the  executive  is  distinct  from  the 
administrative.  The  most  that  can  be  said  of  it  is,  that  accident 
would  have  led  to  a  sound  statesmanliice  principle,  if  the  &ct  were 
only  true ;  but,  as  it  is,  both  the  pnetor  and  sherifF  combine  the 
two  attributes  in  the  same  person,  which  very  successfully  nulli- 
iies  the  advantage  to  be  derived  from  a  distinction  purely  logical 
and  imag^dve. 

§  2358- 

According  to  the  practice  of  the  age  of  the  iegii  aetioius,  the  Eicniian  in 
execution  of  the  judgment  was  practically  left  to  the  plaintiff,  ^^^j^^^ 
The  Twelve  Tables  allowed  the  defendent  thirty  days^  a  term  Z^ 
equivalent  to  the  trtt  aundinx,  for  the  voluntary  fulfilment  of  the  jf-=- 
judgment.'   After  the  expiry  of  this  period,  the  plaintiff  could  bring 
the  defendeni  before  the  court,  and  institute  the  Ugis  actio  per 
mantu  injtctiatum  pn  judicato^  the  effect  of  which  was,  that  if 
the  defendent  did  not  procure  an  aisiduus  vindix,  or  sufficient  bail 
for  the  debt,  the  plaintiff  took  him  home  under  arrest,  and  im- 
prisoned him  in  his  private  prison,  or  otherwise  confined  him. 
The  rigor  with  which  this  was  sometimes  carried  out,  led  to  the 
passing  of  the  U»  Peeiilia^  A.u.C.  19,*  which  in  some  measure 
mitigated  this  severity. 

The  plaintiff  was  uitituled  to  keep  the  debtor  in  custody  six^ 
davs,  during  which  his  name,  together  with  the  amount  of  the 
debt,  was  publicly  proclaimed  on  three  market  dayi.*  If  this  had 
not  the  efiect  of  inducing  some  one  to  come  forward  as  bail  for 
him,  he  was  definitively  addicted  to  the  debtor,  and  his  property, 
if  any,  seized  in  satisfaction  of  his  debt ;  but  if  there  were  none, 
or  such  were  insufficient,  he  had  to  work  out  his  debt.  Hereupon 
arises  the  much  disputed  question  of  the  plaintiff  having  the  right 
of  killing  his  debtor,  and  of  dividing  his  body  by  a  stetu  prt  rata 
among  toe  creditors,  or  of  selling  him  as  a  slave  to  foreign  pans,' 
but  which  clearly  rests  upon  the  erroneous  interpretaHon  of  certain 
texts. 

The  operation  of  the  aetiv  ptr  manus  injeetiontm  extended  to  all 
judgments '  whatever,  whether  for  money  or  rebus  jure  jutHtatisy 


'  CtlL  N.  A.  15,  t],  ft  10,  I. 

du  dt  rSmbche  KbuldrHht.  B«lin  t)}4  : 

•s^^,h.^r 

•K  lin  the  no  lot  ipeculMJTe  ftntncr  of 

'  Gtll.  N.  A.  10,  I  i  Gaiiu  4,  ^  11,  aj. 

incient    binoty,    NLebuhr  Rora.   Go.  i, 

liwi;  *C  Ihrec  rkccmkc  couatjr  couiti. 

657-44,  1,   667-75,    3,    ivg.gi}    A   » 
ScUri  rom>  NaumErl.  .Rj;,;  C.  S*ll 

*  Wdter  Go.  dt.  R.  R.  4  715,  n.  a,  on 

it  jutii  rom  1  neio  et  mincipio,  Btunti. 

lh«iuthori(yDrGell.N.A.io,i)  contti 

iS40i    C.  xta  H«iiiie  de    kge    Ptwlill. 

Heinecc.  A.R.j,30,i;  et.idt  ^  1417.9, 

Pipiri.  Tnj.  .d  Rh«..  184^1  B^baAn 

b.  op.  ibLque  ciat. 

du  Hciom,  Buel.  1843,  who  review*  all 

•  Singn;  u  until  h»  eierdwl  hii  ia- 

cb.opimo«. 
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where  a  specific  thing  was  directed  to  be  ddivered,  or  a  cni 
personal  act  perfbnn«l.t  The  power  thus  vested  in  die  haki 
the  creditor  rendered  superfluous  execution  against  the  gooiJ 
the  debtor  by  the  magistrate,  who,  if  indeed  he  had  the  pm 
of  using  the  right  of  distraint  incident  to  the  imperiim,  kt  Hit 
purpose,  has  at  least  left  no  instance  of  his  having  done  k  ~ 
ancient  times,*  because,  on  the  addiction  of  d»e  creditor  r  ■■ 
luxut  or  slave  of  the  creditor,  saha  ingtnuitatc  puui  jm 
liminiiy  all  bis  goods  vested  in  die  master.' 


1 


§  2359. 

The  prsetorian  law  preserved  this  principle  in  execution,  but  toot 
a  more  direct  mode  of  satis&ction  by  sequestrating  the  prapen 
of  the  debtor  at  once,  instead  of  mediately  through  the  pcncni 
it  appears  to  be  referable  to  a  very  early  date,*  but  jrW 
only  to  those  absent  on  a  campaign,  at  the  expiry  of  Uk  fciM 
of  Oiirty  days,  by  making  their  goods  available,  as  if  UieirposB 
had  been  in  custody.  The  prztorian  law  enabled  the  crrfw, 
where  the  debtor  omitted  to  obey  the  sentence  within  d>e  Ip 
period,'  to  obtain  a  decree  from  the  prsetor  in  Rome,  v » 
governor  in  the  provinces,^  who  gave  him,  if  required,  tbeairf 
his  officers^  to  put  him  in  possession  of  all  the  properEyo/tk 
debtor,"  this  was  termed  mitsia  m  pnseuimtm  rtt  servanda  cmtjt 
the  joint  possession  of  which  he  was  protected  by  the  interdict* 
vis  fiat  ei  qui  in  tosstssiimem  missus  esty  with  the  power  of  uhiiiK 
sale.9  The  application  to  the  magistrate  was  not  in  the  iJi  Sw 
of  the  actio  per  manus  injtctwHtm^  but  in  that  of  the  usual  faa 
of  an  action  on  a  judgment,*"  the  defense  to  which  was  allowtiB 
be  very  limited,"  and  only  to  be  adduced  on  securiw  bdng  giw  f 
the  denial  of  the  jutScatum  involved  the  penalty  of  the  dufbn.' 

Executio  per  irnmissionim  was  availaMe  against  the  absentee— liio 
who  kept  out  of  the  way,  him  who  has  forfeited  his  bail, »»)  t" 
who  cootumacioutly  stands  mute  before  the  pnetor.'* 

'G.i«4,*4l.  '  F.  4),  4, «.  p.  *  l.»iOt.l-*:''i 

■  BcthnusD-Hdlwai  1. 1.  %  it-Jo i  ud  P.  41, ■,  j,  ^  >i ;  Id.  to, ^  i i  Pj)** 

T.  Si*.  Zancli.  11,  W-til  J  Wilter  L  c.  (,  pt. }  ttiN  ii  termed  ■  pncnriu  otA 

1 715,  la  in.  I  Piidia  In*,  a,  p.  II].  P.  13,7, 16  i  P.  41,  5,  }S. 

•Thit  poiDt  of  Tiew  man  to  km  *r.  u,  4,  6,  ^  i,  «;  liift'' 

'btcBovalookedbrtbc.iDcbondled  R-  ^  117I,  ^  >]09i  b- op. 

*Lti'.*,u.  "P.  i{,  I,  3,«ll;  P.49,l,t 

•G^ui  3,^71;  P.  4«,  I,  »,  4,^  ji  "P.  41,  I,  56)  P.  s,  hlSi^-'^ 

M.  7, 19.  31.  i,it.M- 

*P,  4a,  I,  ig,  pr.  S  t\  LcKRabA,  "Ouim4,|i5,  tov 

SI,  II,  not  mnnidpil  au|JMita)  P.  50,  ■*Ouin4,^9,  171 )  PnlR-^^'^ 

1,  a6(  P.  a,  1,  4.  A  -  .  rr^  ...  n...  .- 

'  P.  +»,  4,  J,  w.  (  P.  j6,  4,  s,  S  »7i 
Ck.  pro  QuiDl.  6,  7, 15. 


.  I  Ck.  pro  FiKC.  a 
"tajo«,li.ap. 
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§     2360. 

Ultimately  a  more  summary  mode  of  execution   was   tntn>-  SnmBur 
luced,  to  which,   probably,   the  cagnitionts  extraardinarite  first  ^J^^J"" 
^ve    rise,   it   proceded  directly  from   the   magistrate,  who  im-  thecogni^a 
powered  the  officer  of  the  court,  in  cases  of  debt,  to  lequeater,  emonBnwis. 
IS   mortgagor'   on  the  part  of  the  creditors,  individual  objects 
t»eloiiging  to  the  judgment  debtor,'  alter  the  cxbiij  of  term  fixed,' 
and  if  not  redemed  within  two  motuhs,  to  sell  them  ;*  but  if  no 
purchaser  presented  bioitdf^  to  deliver  them  to.  the  creditor  at  an 
assessed  value.* 

"Wiiere  the  judgment  of  the  court  was  for  a  specific  object,  its 
seizure  by  the  officer  of  the  court  was  allowed.*'  Walter,'  how- 
ever, is  of  opinion,  and  it  would  seem  correctly,  diat  the  creditor 
sdll  retained  the  older  system  of  execution  by  immission,  on 
account  of  Its  having  been  rendered  more  effective  by  Justimaj).^ 
Xhis,  however,  seems  to  prove,  that  diough  not  abrogated,  it  had 
been  superseded  by  a  more  effective  remedy,  which  rendered  Its 
extension  necessary  to  its  preservation  ;  bence  the  siibstitution  of 
an  immitiio  in  rim  s'mgulartnt^  instead  of  the  older  imtniisio  in  rtm 
universaltm^  for  the  old  prsctonan  distraint  applied  to  the  intire 
property  of  the  debtor ;  and,  as  the  creditor  only  re<]uired  suffi- 
cient to  satisfy  his  demand,  he  preferred  the  summary  process 
above  mentioned  as  more  effectual :  the  change  was  therefore 
introduced  to  meet  this  difficulty. 

Xhis  species  of  execution  was  available  against  him  who  had  KpojM  wfaom 
not  defended  himself,  and  was  not,  as  fonnerly,  the  immediate  »"ii«w«. 
consequence  of  contumacy,  but  applied  only  when  a  suit  had 
been  prosecuted  in  the  absence  of  the  defenoent,  and  judgment 
had  been  given  against  him.'** 

§  2361. 

The  steps  necessary  to  obtain  execution,  must  be  uken  in  the  Mode  of  po- 

office  of  the  court  having  jurisdiction  in  the  cause."  cediog  to 

,  Theodosius,  in  order  to  induce  the  dependent  to  acquit  himself  ™j'ui'^|J^t. 

of  his  obligation  without  resort  being  had  to  these  stringent  mea-  Modifiutian  by 

sures,  decreed,  A.  D,  380,  that  if  he  did  not  make  satisfaction  TheoionM- 
within  two  months  from  the  date  of  the  judgment,  he  might  be 
sued  for  interest  at  the  rate  of  24  pro  cent."    This  Justinian 

'P.  10,4,  lOi  0,13,1.  'CetiR-R.  i  716. 

'  P.  41,  I,  IS,  pr.  ^  1, 1,  8.  '  C.  t,  »ip.». 

'P.41,  i.jii  P.?,  sj.  9-  'C.  1,  ii,6,ij,4}  Nt5S.4«4  '■ 


t  31}  F.  ai,  s,  S<^>  C-  '>  '*^a}o6,  h.  op. 

i, ..  "  Jo>D  lord.  I.  (.  J 

*P.4»,  I,  ts.*3,  6}  C  g,»3.  3-  "  C.  Th.  4, 19,  1. 
•  P.  6, 1,  61. 
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reduced  to  a  founh,  by  extending  the  term  to  four  moo^ 
and  decreasing  the  rate  of  interest  to  ii  pro  cent.,*  and  temed 
it  usuro  ret  judicata^  adopted  by  the  Germans  under  cbe  tttie 
prMst-xInitn. 

§  2362. 

It  is  evident  that  there  were  many  case*  in  which  egseariiai 

against  pmptrvr  only  would  be  of  little  avail,  etther  from  Hflifff 
or  wxnt  of  syffioent  assets  to  meet  the  demand.  To  have  Jaww 
such  persons  to  go  undisturbed,  would  have  been  to  cacama^ 
dishonesty  and  reckless  trading.  The  personal  constnunc  of  mt 
aid  law  was,  therefore,  not  superseded,  but  was  concunut  n " 
the  distraint  on  property.  In  Italy,*  the  addiction  to  1 
continued  as  well  as  in  the  provinces,*  und'cr  the  empcFon*  i— ■ 
to  the  latest  times,^  except  in  Egypt,  which  was  exempted  fcf 
special  privilege  from  all  corporal  restraint  in  matters  of  dm,*aM 
which  was  not  confined  to  mmey  judgments,  but  ezteaded  fin  4 
judgments  whatsoever.  The  power  ofmunicipal  magittntes  wm, 
however,  restricted.  In  this  respect,  to  simple  money  judmao 
under  a  limited  sum,  nor  had  they  the  power  of  immiitk  h^mtJ 

§  2363. 

MoiiSaSaa  of        We  have   Seen  that   so  long  as  the  Itgis  actifftut   contiB»rf 

tbcM  ptorijiom.  in  force,  the  process  of  obtaining  this  execution  was  ftr  actimem 

manui  injetfimtm^  and  that  it  was  superseded  by  3  simple  actioB 

on  the  judgment ;   but  the  posidon  of  the  judgment  debur  w» 

much  improved  ;  he  no  longer  was  absolutely  rnluced  to  Axniff 

with  the  mere  right  of  recovering  his  ingenutlas  on  satisfiurlioa  l» 

his  creditor,  but  was  to  be  looked  upon  as  a  forced  laborer,  far 

the  purpose  of  working  out  his  debt,  retaining  his  ingmuiuu.* 

The  confinement  in  private  prisons,  too,  was  prohibited,"  as  wcS 

The  old  law       as   the  cxtension  of  the  forced   labor  to  the   children.'*    The 

itcainxi  in         Fiscus,  however,  retained  very  stringent  personal  remedies  agaiost 

K|pMtsftb*     j^g  debtors,^  although  some  modifications  were  admitted  in  dv 

case  of  debts  for  taxes.'* 

'C.7pS4.».J-   „    ,  •0""'4.J«s- 

*  tlioaji.  ft,  cd.  Rnak,  t.  4,  p.  ijjl  j  *  Oaiot  g,  %  ilg,  199. 

Liv.3},  141  LcxRubru,at,i>.  "Odl.  K.   A.  *«,  1;    Qnlo^  Im. 

*  Plut.  IJicull.  ao)    Ck.    pro    Fltcc     Ont  5,  10,  6a,  7,  },  97,  ili  1  Uia    ]ll{ 
CoU.  Leg.  Mat.  4,  ]  i   Bria.  Fata.  I, 

JO. 

"C9,j,i(  C.i,4,»3. 

I.  '»C.  4,  10,  m  N.  114,7. 

ld.Si  N.  135,1.  "F.4I,  ii,;,4e{  C.  Th.  4,M,ii 

Oiodor.  1, 7a,  bf  imperial  (Audration,  C.  Th.  10,  16, 4. 

aKenbrtheediclofntoiw.  "  C  Tb.  II,  7,  J,7- 
>  Lex  Rubrii,  ai,  11. 
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5.2364. 
Passing  over  the  law  of  the  Twelve  Tables,*  with  respect  to  Zncndoa 
the  concursus  creditentm,  the  proceding  on  immission  by  the  edict  "l^  ""^ 
■was  the  same,  where  there  were  many,  as  where  there  was  but  one  '™'"°* 
creditor,  the  property  was  sequestrated  thirty  days,  or  onJy  half 
that  time  if  the  debtor  were  dead,*  and  publicly  onercd  for  sale  by  ] 
placards,  Hheili,  posted  in  the  most  frequented  places  in  the  cinr ;'  ^ 
which  was  also  due  notice  to  the  other  creditors  to  send  in  their 
claims,*    During  this  period,  it  was  out  of  the  debtor's  power  to 
annul!  the  procedings   by  an  offer  of  payment;   neither  could 
another  do  so  for  him,  nor  by  a  then  opposition  to  the  immission 
by  way  of  defense ;  but  he  was  allowed  to  give  security."     On 
expiry  of  the  time,  the  creditors  named  one  of  themselves  xw/iVrCT-, 
who,  on  the  expiiy  of  a  second  term,'  assigned  the  propergr  to 
him  who  promised  the  highest  dividend;^  and,  in  case  of  e^ual 
biddings,  a  preference  was  shewn  first  to  a  creditor,  and  secondly 
to  a  debtor's  relative.'    If  it  appeared  to  be  in  the  interest  of  the 
estate  that  the  sale  should  be  deferred,  the  pnetor,  on  applicadofi, 
named  one  of  the  creditors  curator.' 

Should  anything  be  fraudulently  alienated  before  and  during  the 
immission,  the  personal  actio  Patdliana'^°  lay  against  the  debtor  for 
indemnity,  infbrceablc  by  corporal  arrest,^^  and  the  interdtctvm 
Jraudattrium^^  for  restitution. 

The  purchaser  succeded  to  the  property  as  to  a  unmtriitas^  by 
pnctorian  right  alone,''*  and  required  the  inttrdictum  posseuorium^ 
in  order  to  obtain  possession  of  it,**  which  conferred,  how- 
ever, nothing  beyond  prxtorian  ownership;*"  hence  the  out-_ 
standing  debts  of  the  estate  did  not  pass  directly  to  him,  but  could 
be  realized  indirectly  by  the  actio  Rutiliana  or  Serviana s^''  thus 
the  debtor  was  not  liberated,  but  remained  still  liable  for  the 
balance  on  again  attaining  to  wealth."  It  is  therefore  correct  to 
say,  that  the  Roman  taw  docs  not  recc^ize  bankruptcy  in  the 
modem  sense  of  that  word,  but  only  insolvency. 
The  personal  consequence  of  the  immission  and  pubticaticMi  was 

■Cell.  K.  A.  10,  1 1  1X0.  Cm*,  eio.  "\  iS7}-4>  ^  ^59>  ^  **>4t  ^  °M 

Uu.   lit  QuintiL  ji  6,  ^  84;  TettBll.  P.  43,  t,  >(,  ^7}  C.  7,  J7, 6. 

ApoL^  "P.4».>,  '>  pf.l  W-  ".  Vi  1-4. 

*  GtHH  ],  ^  70.  6,  f  6. 
*Ck.  pro  guiiit.  6,  15,  I9J  Sen.  de  "P-49>  S,*S,  ^  7)  C.7,  57,6)  ^ilSj. 

840.4,11.  "Gdui»,%9S,  3,%77. 

'  "■            IS  i  P-  4*<  5i  '*>  P*  TheophiL  j,  11,  pr. 

"                    '  "4  1*7!)  li-  op-  i  Ouiit  4,  ^  I4S> 
■*  Oiitii  3,  &  go. 

.    .    ,  "O.i'-J,*!".*.*  3J.'"JT1»B- 

'  Tbeophil.  3,  ia,pT.  pml.  3,  iiipr. 

'  P.  41,  5,  ifi.  "  &ui  1, 4  >5S. 

•  P.  41,  7, 1,  pr.  *  I  i  P.  4*1 4. 6>  %  » i 
P.  41,  5,  14,  pr. 
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inlainjr,'  a  penalty  which  extended  even  beyond  the  grave,  wbov 
his  estate  was  declared  to  be  insolvent ;  hence  the  expcftient  of 
instituting  a  slave  heir  with  freedom,  in  order  that  the  sale  shouU 
talce  place  in  his  name.'    Another  iaconvenience  of  iosolrancj 


was  the  obligation  to  which  one  against  whom  i 

once  issued  was  exposed,  of  giving  security  for  fiiifillm^it  of-^im- 

jiu^meot  in  every  suit-wbich  mi^t  tbeFeafier  be  brou^  ,^gifci^- 

-him.* 

§  3365. 

Municadoa  of       This  law  first  underwent  modification,  by  the  lex  Julhu*    Usder 

«™ti^ttndn  **'*  imperial  rule,  Julius,  or  Augustus  Ca:sar,»  which-of  tihtf  t**' 

tbTflnt  *"      it  is  not  clear,  permitted  the  debtor  to  make  a  voluntary  ces*i>Hr 

Empemi.  of  his  property  for  the  benefit  of  his  creditors,  the  principles  U|km 

which  the  safe  under  the  immiish'  took  place  being  retuued}' 

and  although  the  debtor  was  not  un<;onditionalIy  liberated  froa 

subsequent  liability,''  the  penalty  of  personal  arrest  and  of  iD&my 

was  remitted,"  except  in  nscal  cases.^ 

This  beneficium  was  first  granted  to  citizens  only,  and  did  not 

apply  to  the  provinces,""  to  which  it  was,  however,  extended  by  a 

subsequent  constitution." 

Priril^e  of  An  exceptional  privilege  was  accorded  to  persons  of  senatorial 

•enitoriit  nnV^  whose  property  could,  with  consent  of  their  creditors,  be 

'"*""'  sold  in  detail  by  a  curator  appointed  by  the  magistrate.** 


§  2366. 
In  the  later  imperial  period,  the  practice  underwent  an  iadte 
'  'change.*'  The  creditor  who  pressed  for  payment  still  conuneoced 
in  the  same  form,  by  filing  his  petition  for  an  immiiiio;  but  tbe 
estate  was  not  sold  by  the  nugister  in  its  indrety  to  him  who  bid 
the  highest  per  centage,"  that  is,  the  sum  which  would  produce 
the  highest  dividend  ;  but  the  objects  of  which  it  was  composed 
were  disposed  of  severally  by  the  curator  chosen  bv  the  creditors, 
and  tbe  precedes  divided  rateaUy  as  the  claims,  ana  the  surplus,  if 
any,  retained  by  tbe  judge,  for  those  who  should  afterwards  come 
in,"* 

'  Ld  JuUa  rounicip.  lia.  41-43  (H>u-         '  P.  41,  ],  5)  6,  7  ;  C.  7,  71,  i. 
bold  man.  p.  114)  TenuU.  Apol.  4.  *  Id. 

■Gtiuti,  ^  i$4}  I.  I,  6,  ^  1}  C.  Th.         '  C.  Tb. 4,  u,  i  j  C.  Tb.  10,  tfit  4. 

1,15,3.  ''C.  1,11,11. 

'Ouui4,iloi;  CLc.  pro  Quiat.  S.  "C.  7,  71,4. 

•Gum 3, 4 78;  C.  7,71,4.  "P.17,  io,s,  9!  P.4a.J.4.S' 

'Cai.  de  bell.  dr.  },  i)   Siwt.  JoL  '*  BMhmum-Hollwq  I.  c.  ^  Jl. 

Cn.  41;  Tk.  Ann.  G,  16;  EAo  Cu».  "1.  j,  11.  pc.  i  TbcophiJ.  },  iSipr. 

jSjii.  "C.7,7»,«>,4iJ  !.».  I?.**- 

'  Ouiu  J,  %  jg-Ji  ;  P.  41,  s,  J,  J. 
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The  sale  of  the  estate,  in  its  intlrety,'  by  the  State,  called  uetUf  PahEc  nic  af 
was  nearly  allied  to  the  private  proccdings  under  an  insolvency.  "  '°*^'?'''l 
Herein  lies  the  difference  between  the  auctia,  applicable  to  private,  ^^^^  ^    ' 
and  the  itctio,  proper  to  public  insolvencies,  and  which  took  place 
in  consequence  of  a  tlamnath,  or  protcriptia^  or  for  the  purpose  of 
realizing  the  claims  of  the  State  on  property  forfeited,  by  reason  of 
illegal  acts  and  deeds.*    The  practice  was  for  the  prastor  to  direct 
the  quxstor  to  take  possession,'  whence  the  term  bena  fublice 
pasiideri,  and  dispose  of  the  whole  to  the  highest  bidder.'    The 
purchaser,  here  called  Hffor,  acquired  the  dominium  qviritianum^ 
in  virtue  of  his  title   from   the  State  suh  basta  tmbtisne,'  and 
obtained  possession  by  the  interJictum  stcterium^  witn,  however, 
the  obligation  of  taking  the  property  with  the  liabilities  attaching 
upon  it." 

An  inheritance  which  had  lapsed  to  the  FiiaiSj  was  disposed  of 
acconling  to  die  same  principles,)*  and  the  purchaser  acquired  with 
it  die  usual  btreditatis  ptiitio.^ 

§  2368. 

During  the  republican  age,  all  appeals  lay  from  the  pnetor  to  AppeUiM 
another  tribunal  at  any  stage  of  the  procedings,  from  the  drawing  „"'j^^ 
up  of  the  farmulai^  even  to  the  executioi^*  and,  in  like  manner,  pobtic 
from  any  official  act  of  a  maeistrate,  by  which  the  party  con- 
sidered himself  aggrieved.     This  appeal  lay  to  another  praetor,'*  a 
consul,*'  or  the  CoUege  of  the  Tribunes,"  and  by  these  means  the 
procedings  were  stayed. 

On  the  extinction  of  the  republic,  the  sovereign,  in  whom  these  Undn  the  em. 
offices  were  consolidated,  succeded  naturally  into  the  place  of  '*^'"  '''* 
those  authorities  ;*"  but  the  increasing  mass  of  these  apprals  soon 
rendered  a  delegation  of  right  necessary,  and  the  Frxfecti  urii'9 

'(  iifi;.!),  h.  op.)    Tide  the  cue  of  *  Giini 4,  f  146. 

Ponninti(»  the.-BiKediiip  iccDrding  to         "(AjcodO  in  Vtn. 'a,  1,  s],  p.  1771 

tht  old  ibra^  U*.,l,  L4, )  Tyitmyt.  5,  34.  Onll.  j  P.  4!,  sj,  1,  j. 

»  Gum  3,  S  "S4.  "y«  pnUiee.  "  C  4.  J9i  '• 

*  Ck.  pn  Rnc.  Amer.  4.3.  "  P.  j,  3,  54,  ft. 
•li*.  3S,  jS,  60;  Cicpra  Raliir.  4.  >*  Cic  pn>  TdU.  jS. 

'Ut.  LcCic.  inVcn.i,i,so,ft.  ti  " U*.  6,  «7,  i3,  (o i  GcU.H.A.7,9i 

Adl.  rcpetuul.  Ijo.  9  (Haohnjd  aMHi.p.  75)  Ck.  pro  Qniiit.  7,  *o,  si. 

ft.  t,  Strnl.  17.  ■*  Cm.  de  bell.  dr.   3,  saj    Oc  ia 

*  (AtcoD.)  Ck.  la  Ven.  s,  i,  10, 13,  Verr.  a,  I,  46,.  ihiq.  (Akoo.)  p.  191, 
p.  17a,  1771    OrelL   ScboL  Gcodot.  in  Orelt. 

Verr.  1,  i,  10,  p.  403  j  Oicll.  Oc.  pro         ■*  ViL  Mix.  7,  j,  ^  6. 

Rnc  Amer.  8.  "  Ur.  GelL  Oc.  pro  Quint.  1.1.  ex. 

'Vatra  de  re  nut.  I,   log    Giiui  3,         "Walter  Get.  d.  R.  R.  ^  15!,  n.  tg" 

i  to.  9». 

■Oc  PlitUpp,  1,  16;  FcKiH  T.  hatij  "Suet.  Oct».  33. 

i  1991,  h.  op.  '  . 
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tt  priKtmty^  which  Utter  acting  as  civil  judges,  and  having  tbdr 
own  court,*  were  the  two  authorities  who  exercised  this  appdbtc 
jurisdiction,  so  that  a  regular  routine  was  eiitablished.  In  Rook 
Itself  the  appeals  \a.j  m>m  the  magistrate  of  the  city  to  die 
prefects,  and  ultimately  to  the  emperor  himself.' 

In  municipalities,  the  appeal  lay  from  the  municipal  i 
to  the  praetor,  or  correctores ;  in  the  provinces,  from  the  ■ 
cipal  and  colonial*  authorities,  and  those  of  the  firee  cities,'  to  the 
imperial  lieutenent.  From  the  legates,  when  they  had  pronounced 
any  dictum,  ta  the  proconsul,'  and  from  him  to  the  enapefor,^ 
who  often  referred  the  matter  to  the  Senate,  as  an  appdlate  coui^* 
to  which,  also,  these  appeals  were  sometimes  referred  once  fix- 
all  i>  but  appeus  from  a  judex  lay  to  him  who  had  appoitiied 
him.w 

5  2369. 

After  Constantine,  a  new  sequence  of  instances  was  introduced 
by  the  new  constitution.  In  both  capitals,  Rome  and  Byzantium, 
the  appeal  regularly  lay  to  the  Prteftcii  wrbi}^ 

In  the  provinces,  the  appeals  by  to  the  imperial  lieutenent^** 
from  the  municipal  magistrates  and  defensBres,  whence,  if  in 
Italy,  it  lay  Airther  to  the  prsefect  of  tne  city,  in  the  stead  of 
the  emperor,"  this  sequence,  notwithstanding  its  abolition  by 
Constantius,  a.d,  357,'*  was  restored  at  a  later  period.**  The 
vicarius  urbis  possessed  like  attributes,  though  in  a  more  re- 
stricted degree,  in  virtue  of  imperial  delegation .^^ 

Under  the  oriental  empire  appeals  lay  from  certain  provinces  id 
the  Prafnti  urU  CanstaHtinopoUtana^''  and  then  to  the  emperor  i " 
and  in  lilce  manner  in  Rome,!!)  from  the  vicarius  to  the  JPrte/itti 
vice  lacra,  in  lieu  of  the  emperor.* 

In  the  other  provinces  appeals  lay  from  the  imperial  lieutcncnts 
to  the  Prtefteti  fr^toria^  or  the  vicarius  of  the  diocese  i "  but 
should  the  geographical  position  of  the  provinces  render  diis  in- 
convenient, the  Proconfukf^  Qmut  orientaUtj  or  Prteftctta  Bgyftty 

»  P.  M,  1, 40-  »*  a  Th.  II,  JO,  1, 1 1  N.  IS,  s. 

*  HtTodUn  7, 6  i  Go  Ctm.  s*,  jj.  "  C>  Tb.  11,  jo,  ij,  rice  mta, 

■Sdcl  Ocbt.  jj)   Dio  Chl  $1,  si,         "C.Tb.  11,  ja,*7,TU*OMUT.  ' 


•B^Jddi 


58.  So- 
iiMcr.  Ornc  1. 1,  a.  %%$.  '  ■*  Cniotat,  nr.  6,  15. 


*  P.  49, 1, 1  i  Dio  Cml  51, 11.  ■''  C.  Th.  t,  i,  I,  to  {  C.  7,  Cs,  s]. 

^jCI.  Arndd.  inRomun  ont.  cd  Jebb.         "  C.  Th.  it,  jo,  1,11,10,44.;  CH. 

t.  I,  p.  loS.  ed  Canter,  c  i,  p.  36];  P.  ti,  h>  't  C.  I,  io,l*,f  7. 
j<,  I,  Si)  Dio  Cut.  51,  33.  ''C.  Tb.  It,  ]t>.  99,61. 

■  CtpuL  M.  Anno.  to.  "C  Tb.   i,  6,  s,  3i    C.    Th.  it, 

'Son.  Nno  17;  T«c  Ann.  14,  it;  30,61. 
VoPMc.Ptob.  IJ.  ''C.  Th.  II,  30,  «7,  671  C  Tki, 

''P-«.J.'.3l  P.49. '.  i.^Jj'M-  5.^ 
*''■  c'."7.  «*,  17. 


itv  Google 


MOD.    PROCED.    IN    CAUS.    CIV,  —  PROVOCATIONES,  617 

were  dun  all  impowered  to  act  in  the  emperor's  stead.'  Appnk 
lay  from  the  Ficarii,  and  those  equivalent  to  such  direct  to  the 
«mpefor^^  who,  however,  took  no  longer  any  personal  interest  in 
the  matter,  as  aj^ars  from  a  lavr  of  Theodosius  II.,  which, 
referred  aii  such  to  a  permanent  commission,  composed  of  t% 
prxtorian  prefects  and  the'  quaestor.'  No  appeal  lay  from  tt{e 
praetorian  prxfectfi,*  and,  since  the  age  of  Hadrian,  not  even  frqm 
the  Senate,*  and  of  course,  not  from  the  emperor.^ 


§  2370. 

Appeal  Blight  be  made  immediately  on  the  opening  of  the  judg-  when  At 
ment,  by  an  oral  declaration  of  the  intention  duly  registered,^  or  «pp««i»  might 
within  a  certain  fixed  time,  by  a  libcll  in  writing.^    It  was  then  the  ""  °'*'^'' 
duty   of   the    judge    to  grant   the  appellant  iettcre   dimissory, 
called    jfpastelie,i    together   with    a   copy   of    the    record,'"   and  ApoMolc. 
to  transmit  these  to  the  superior  court  for  further  proc«lings,*<* 
within  the  delay  fixed  by  the  law." 

When  the  appeal  was  to  the  emperor  in  person,  it  was  the 
practice,  subsequently  to  the  fourth  century,   for  the  tribunal  from 
which  the  appeal  was   made,  to  draw  up  a  qomplete  relatto,  or  Reudonet. 
catuuhath,  which,  after  it  had  been  submitted  to  the  parties  con-  conmliadonei 
cemed  therein  for  their  remarks,  was  transmitted  by  an  officer  of  tnuumitted  to 
the  court  to  the  imperial  chancery,  together  with  the  procedings,'*  ^^^^J|^ 
whence  it  found  its  way  to  the  imperii  consistorium  for  examination  '  ""^ 

and  decision.^' 

The  same  preceding  was  observed  in  appeals  from  the  Proem-  in  thi  pro- 
j«/«,  the  CoTiui  eriintalh,  the  Prafecti  Mgyptiiy  and  the  Ficarii  of  "ow- 
the  dioceses ;  but  since  these  appeals  were  referred,  by  the  law  of 
Theodosius  above  mentioned,  to  the  standing  commission,  com- 
posed of  the  pra:torian  prefects  and  the  qua:stor,  the  usual  course 
of  preceding  was  observed  j "  hence  the  form  of  a  consultatie  be- 
came restricted  to  appeals  from  the  highest  legal  dignitaries  of  the 
State.** 

Regularly  appeals  lay  only  against  a  definitive  judgment,  and  only  Agaiiut  defini- 

'C.  Th.  11,  30,  3,  6>i  C.  a,  3,  4i  •?.«,  6,  ij  Paul  R. 8.534. 

BethmuiD - HoUwcg    Rom.   Oerichtncif.  >"  C.  7,  til,  6,  ^6  j  N.  116,  ]. 

4  J,  ju  j6,  371  Nor,  Valealu.  3,  iS,  "C.?,  «»,  Si  C.  Th.  11,  30,  6j ;  C. 

5  M.  Th.  11,31.  ji  C.  7, 63,1  &  5. 
•CTh,  11,30,  16, 19.  "C.  Th.   II,  19,  Si  C.  Th.  11,  30, 
'C  7,  6a,   SI,   pr.;   N.    iifii   Joui  8,  16, 19,  31,  34,47,  54;  Symituch.  cp. 

hii.  it  Mag.  i,  15,  16.  10.  ^%,  jl,  S3. 

'P.  I,  II,   I,  i  11  P.4,  4,  i7i  C.  "C.   1,   14,  «;   WiUtti  L  c.  ^  711, 

Th.  II,  30,  16.  a.  Go. 

>P.  49,  «,  1,  ^ai  from  Dio  Gw.  %g,  "C  7,  61,  31,  pt.  %  »,  J.  4i  **.  iifi  ; 

■  S,  It  ippon  dni  formerly  WM  othcrwiH.  Joan  Lyd.  1.  c.  1,  15,  i6. 

*  P.  49,  a,  I,  %  I  i  G  7,  6a,  34.  »  C.  7,  6a,  ja,  ^  s  i  "    37,  19.  %  '. 

'P.49. '.»i  C.  7.  *».  I4i  P-49.">  *i  (^■7.63,5,41;  N.  aj,  a;  N.  6ai, 

!•  W  i  49i  4>  <>  ^  S->S  i  **,  »l,  1.  ed  0«cilbru|ecn. 
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b^  W)^  or  exception  in  the  interlocutoiy  sc^es  of  a  suit,*  untfl  this 
was  finally  abolished  by  Justinian.' 

Originally,  a  certain  amount  of  value  was  alt  that  was  requisK 
for  an  app«il  to  the  emperor,*  this  was  afterwards  ab<4^ec!,* 
and  the  number  of  appeals  was  simply  regulated  by  the  number  of 
authorities  through  which  it  had  to  pass.  The  most  recent  law, 
homver,  restricted  the  number  of  appeals  to  two.^ 

5  237»- 
Inasmuch  as  no  appeal  lay  a^unst  the  judgments  of  the  pne- 
cnn  ia  which    toriati  prielccts,  a   new  remedy  was  introduced   in   the  fourth 
Su»il^o,Re.  ccatuiy,  by  supplicatiff  or  retrMtaiio/> 

tncntio.  This  was  perfectly  distinct  from  the  quashing  of  such  jud^neats 

Br  t  jBdgocnt    jj  ^gre  informal  or  illegal  upon  the  &ce  of  the  procedings,  which 
nu  utf-  flrerc  reversable  as  null  and  void.' 

The  mode  in  which  this  was  ciFected  in  more  ancient  times  is 
unknown,  but  it  is  surmised  that  it  was  effected  by  a  sfmtit  of 
double  the  value  of  the  matter  in  issue.* 

Lastly,  all  inequities  and  onerous  judgments  were  remediable, 
generally,  by  the  process  of  ratitutio^  in  those  cases  which 
allowed  of.  these  extraordinary  means,  and  this  went  to  the  length 
of  rescinding  the  judgments  of  the  pnetorian  prefects,  and  even  <^ 
the  emperor  himself.^" 

§  2372. 

Peniitj  fof  Inadmissible  appeals  were  punished  by  pecuniary  amerc^nent," 

^™^  and  vexatious  appeals  by  the  forfeiture  of  the  caution  money, 

'''  which  had  to  be  previously  deposited,  and  a  fine  of  triple  costs ;  '* 

but  at  a  later  period  other  penalties  were  introduced." 

§  2373. 
peponbutam      Such  is  the  moral  as  well  as  the  physical  combativeness  of  man, 
liii{antfBm.        (jj^t  It  was  found  oecessary  in  the  Roman  state  to  introduce,  from 

*  Paul  R.  S.  5,  5*,  f  7,1;  Cod.  Gnf. 

^P.  4.  4.  "6,*  S;  M-  4^i  C.*,»7. 
»it4f  S  t  'm  txunplo.  Tide  I,  itjs,  \  lOJSi 

ll.op.niq. 

"P.  I,  II,  i,S  1;  P.4.4.«7ill. 
4«-4- 

"  C.  Th.  II,  10,  I,  IS,  37,  40;  4* 
65;  CTh.  II,  36,  I,  «,  I,  It,  i«,»3i 
SjtoidkIi.  cp.  ic^  }6,  $%.  ■  ' 
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dme  to'  time,  iliven  rules  to  check  the  unre<»»uble  increase  of 
vcxadouB  lures.     The  greater  the  fkcilides  ofiered  to  mankind  to 
'  dispute  with  his  fellow  man,  the  more  he  will  dispute,  a  maxim  fully 
borae  out  by  the  history  of  the  Roman  law ;  for  during  the  early 
period,  when  it  was  an  occult  science,  practised  and  understood 
by  few,  a  very  limited  number  of  judicial  officers  sufficed  to  do  all 
the  legal  business  of  the  Romaii  state.     Prosperity  naturally  and  CwMtofin- 
necessarily  increased  litieadon  ;  but  it  was  further  unnaturally  and  "?"  o'"^- 
unnecessarDy  augmented  by  the  familiarity  which  the  general  mass  •*'"^ 
of  the  population  acquired  with  its  once  hidden  mysteries. 

Another  reason,  too,  was  doubtless  the  gradual  decline  of  the  DedliwDftlK 
patronal  influence ;  for  so  long  as  that  influence  retained  its  fiill  p»w>iMl'nS«- 
vigor,  there  can  be  no  doubt  but  that  the  patrons,  as  the  legal  "^* 
advisers  and  advocates  of  their  clients,  exercised  a  wholesome 
check  upon  the  multiplicity  of  suits,  either  by  demonstrating  to  the 
would-be  litigant  his  error,  or  by  compromise  between  the  respec- 
tive patrons.     Had  some  such  practice  as  this  not  been  usual,  it  is 
impossible  to  understand  bow  the  legal  business  of  the  State  could 
have  been  carried  on  with  so  slender  a  judicial  staff.     But  when 
the  clients  had  emancipated  themselves  from  their  patrons,  instead 
of  listening  to  their  advice,  and  taldng  their  opinion,  they  rushed 
recklessly  mto  the  forum,  and  insisted  on  a  judicial  decision  on 
their  respective  rights ;  die  consequence  of  which  was  a  steady 
but  rapid  increase  m  the  judicial  staff,^  and  the  adoption  of  divers 
means  to  lighten  its  labors,  and  to  prevent  rash  litigation. 

tt  is  clearly  not  to  the  advantage  of  the  commoti  man  that 
justice  should  be  too  accessible,  or,  according  to  the  modem 
phrase,  be  brought  to  every  man's  door. ;  for,  in  any  case,  the  loss 
to  the  common  fund  of  the  litigant  parties  is  the  costs ;  but  the  * 
litigious  spirit  it  evokes  is  far  more  injurious  to  the  community  at 
lai^,  and  tn  small  matters,  the  expense  and  loss  of  time  ohca  &r 
exccde  the  amount  in  issue  between  the  parries.  Justice,  there- 
fore, should  neither  be  too  cheap,  nor  too  easy  of  access,  nor, 
generally  speaking,  does  any  injustice  result ;  for,  knowing  the 
difficulties  they  will  have  to  meet,  men  become  more  circumspect 
in  their  transactions,  and,  above  all,  a  system  of  reckless  trading 
on  the  capital  and  credulity  of  others  receives  a  wholesome 
check. 

§  2374. 

Many  means  were  then  introduced  for  diminishing  the  over^  Limitidoa  of 
whelming  mass  of  litigation,  and  the  penalties  which  it  induced  '"'°'""* 
applied  equally  to  the  puintiffand  defendent.    Thechiefof  these  Is  "^^tion,"' 
tbc  limitation  of  actions  already  alluded  to,  which  deserves  the 
first  place.     This  means  of  cbecking  Itdgation  was,  as  we  have 
seen,  unknown  in  the  more  ancient  times,  and  the  first  innovation, 
notwithstanding,  was  the  limitation  of  most  edictal  actions  to  the 

'  §  J4  h.  op. 
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year  ; '  next,  the  limitation  of  mi  actions  wu  introduced  ;  ■  ad, 
lastly,  the  thirty  years  limitation  was  fixed  by  Theodotins*  ftw  al 
actions  generaUy,  or  for  those  actiiayy  commenced,  but  which  had 
been  al&wed  to  deep.  According  to  Justiniui'i  *  amendoKot, 
forty  years  were  to  be  reckoned  fiom  the  Ian  togmith ;  *  on  die 
other  nand,  thi  rule  <tf  the  old  law,  that  if  a  potding  snt  were  not 
prosecuted  to  its  termination  witMn  a  certam  time,  the  right  of 
action  was  ertinguished,'  was,  in  the  more  recent  taw,  restricted 
to  certain  cases.' 

§  2375. 
The  pioiiibuioii      The   prohibition  to   purchase  the  subjects  of  litigation,  was 
M  porduM        another  mode  of  guarding  against  the  increase  of  vexatious  suits. 
lii^tum?  This   prohibition  has  its  rise  in  an  edict  of  Augustus,   w^tch 

declared  such  acquisitions  null  and  void,  and  superadded  a  penal^, 
to  be  paid  into  the  IHscus."  This  penalnr  was  increased  by 
Justinian,!*  and  this  even  extended  to  an  alienation  before  com- 
mencement of  the  litigation,  whereby  the  position  of  the  adversay 
was  rendered  less  advantageous,  to  which  was  added  a  i^bt  ^ 
action  for  indemni^.") 

§  2376. 
AncMot  mode  Another  means  by  which  litigation  was  sought  to  be  diminished, 
of  checking  jj,(gg  j,j  f^  ^^pjj  jg  f^  ifgjj  actientSy"  and  consisted  in  the  for- 
fbr^ture  whn  ^'^ire  of  the  object ;  or  when  more  was  claimed  than  was  due,  a 
tnacemwu  provision  Continued  in  the  formular  process;  when  in  ao  atti* 
claimed  oT«r  ttrti.  the  claim  of  too  much  in  the  inUntia  involved  the  loss  of  the 
the  troth.  .    !, 

suit." 

PoHtiTe  ^oui.  The  later  legislation  transformed  these  provisions,  aher  many 
tin  nibncuted.   changes,  into  positive  penalties." 

Splitting  ind  The  law  of  the  age  of  Gains,  however,  contained  provisions  in- 

dimib^ng  volving  the  loss  of  suits  of  which  no  trace  remains  in  Justinian's 
ToUed  ib^'  le^slature,"  viz.,  the  penaky  of  splitting  demand,  and  distributing 
fdciue.  suits  i  lis  £vidua  and  rtsidua.^' 

Nor  were  these  the  only  provisions  which  aimed  at  the  restraint 
of  litigation. iB  The  tpo/uity  or  wager,  connected  with  the  sacra- 
mtntum  was,  doubtless,  invented  with  this  view  at  a  very  early 
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ags,  -wheace  it  pawed  into  the  Utac  peaai,  ipnuky  And.  was  funber  FauUEi  of 
cnuisfHTed  to  intefdicU  «'  and  thence  to  axataa  on  a.  certa  cr^ti  *'"  •>"^"- 
>te,««widonthe««m-(itf««.*  .,  ^"nJop^';^! 

§  2377. 
AitQther.tnode  of  cbeckug  liugatioti  wrs  by  die  iinpoeition  of  a  Double  pemi- 
double  penalty  on  those  who  vCKatiouilj'  defended  actions,  techni-  ^  ^  !«"- 
cally  expressed  by  /»  inficMHtie  cretcit  tn  tik^utm,'  which  has  been      "*      ""' 
retained  in  sook  cases  in  the  later  (ana  of  Roman  Icgisbtian  i* 
but  in  cases  in  which  neither  a  iPmsio  intervened,  nof  this  penalty 
applied,  the  plaintiff  was  intituled  in  all  aiits  or  actions  involving  the 
siapium  only,  to  demand  Ok  juramtatum  caiumnua  frqm  dK  defea>  junmentum 
dent,^  a  provision  extended  by  Justinian  to  all  suits  whatever  ,'^  ulomnue. 
nor  was  this  dirccced  exclusively  against  mere  litigation ;  it  ««nt 
absolutely  to  the  medts  of  the  cause  itself,^  so  tbM  if  turned  out 
to  be  turpity  it  involved  the  penalties  of  in&my.^    Nor  was  the 
protection  the  privileec  of  ptaintiiis  alone ;  dependents  had  lilcewisQ 
the  benefit  of  it,'  and  could  demand  a  like  JuramtnltiM  cahmnim^ 
as  has  been  alreuly  seen,  from  the  plaintiff,  and  furdiermore  bring 
AejuJieium  calumnut^^  ^;aiBBt  him  for  a  tenth  part  of  the  msttcf 
ta  issue  00  proof  of  an  inKntion^y  vexatious  suit ;  or  if  in  the 
case  of  an  interdict,  for  the  fointh  part."    T\a6  judicium  £ml»imiia  jodiciwD 
fell  into  dissuetude,  but  the  oath  oondnued  to  subsist  In  many  calaninic. 
acdong^  until  Justinian  made  it  legally  obligatory  in  all."     Iq 
many  actions  of  the  olden  time,  in  which  this  iuUciiim  did  ixk 
apply,  an  action  for  a  fifth  or  tendi  part  of  the  value  of  the  matter 
in  difi^rence  lay  by  way  of  a  cantrarium  judicium,  on  proof  hei^ 
adduced  of  the  suit  being  intentionally  vexatious ;   but  aeitber 
would  lie  if  the  juranuntum  caUmnim  had  been  demanded  and 
actwdly  taken. ^*    Lastly,  in  all  cases  in  which  a  penal  wagn, 
sponsiopaenalis,  was  entered  ijUo,  the  defendent  could  sue  thQ 
plaintiff^  on  the  risHpuiath.^ 

§  =378- 

The  last  mode  of  restraining  unjust  suits,  and  dw  only  one  ca«  opcnte » 
which  has  an  exact  parallel  in  English  law,  is  the  amercement  i" '*" "" '"" 

I  Oiiu  4,^  T41,  i6i.i67>  '  Cic  pro  Ron.  Amn.  jS>9 )  fto  RiNc 

*  Gaiui  4,  ^  13,  17 1 J  Cic.  pro  Rote.     com.  6  i  pro  Csc.  s,  j. 

hJ.    ^  „    .»    ,  'Cmim4,4i8»j  L4,  16,  ^  »t  P.  3, 

°  Ouu>  4,  %  174. 

,,                      -  '•%«'S7iW»S3(  •>■•?• 

,  chow  ic^iuinted  with  tlic  Gcmun  Ian-  "  Oiiiu  4,  %  17;,  176,  17S  ;  Koclet.  in 

guigc.  coiuulC.  Tel.  juiuc.  (• 

M.4,  16,%  1)1.4.  6.^*6;  1-3.  *7.  "  P.  1,  ij,  6,^>  i  Id.  9,  4  jjP.  59. 

%7-  '.  S>  %   '♦!  P-  J9.  ».  '3f%  3,  fiimuli 

■  Caiu*  4,  %   171-3  ;   P.    ID,  a,  44,  emnpleL 

I  4-  "  I.  ^  16,  ^  *  i  C-  »,"S9, 1,  pr, 

'  C.  1,  S9,  a,  pr.  '*  Gains  4,  %  177-9. 
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costs,*  a  penal^  to  which  die.utisuccettful  party  is  always  ex- 
posed, and  one  which  has  mort  effect  thaa  any  otber^  where  time 
is  evident  proof  of  his  want  of  bona  fiiit  j*  to  this  was  added  d»e 
power,  which  the  judge  in  his  discretion  might  exercise,  of  im- 
posing in  addition  a  tenth  of  the  value  of  the  matter  in  issue,  a* 
ft  penaltv  to  be  paid  to  the  fiscus.*  Oriejiially  it  was  unnecessaiy 
to  mention  the  costs  to  naminti*  they  fiSovred  the  judgment  as  x 
necessaiy  consequence  and  natural  appendage ;  but,  at  a  later 
period,  this  point  was  urged  more  stringeauy,  and  to  avoid  afl 
error,  the  judge  was  bound  to  condemn  in  costs,  on  pain  of 
making  himself  personally  liable  ;*  and  we  have  seen*  that  it  was 
necessary  to  depose  to  costs  on  oadi,  to  guard  against  extorticHuie 
demands  in  this  respect.^  Fees  to  officers  of  the  court,  termed 
itartulx^  of  course  formed  an  item  in  costs ;  but  inasmuch  as  die 
fees  due  were  Hgulated  according  to  the  amount  of  the  maner  in 
dispute  by  a  per  centage  to  be  paid  by  the  dcfendent,  Justiniaa,  id 
order  to  prevent  exaction,  by  the  plaintiff  laying  a  greater  sum  than 
he  could  recover  in  his  libell,  Imposed  the  fama  trttli^  or  triple  die 
amount  unjusdy  exacted,  on  the  plaintiff  who  did  so.  This,  we 
have  seen,  was  an  amercement  substituted  for  the  former  and  more 
severe  penalty  of  loss  of  suit  ;*  in  addition  to  which,  a  taut'n  or 
securi^  was  demandable  that  the  plaintiff  would  bring  his  suit  to 
the  litit  emlntatia  within  two  months,  or  pay  double  the  costs  ii^ 
curred  by  delay  beyond  that  time."  By  another  constitution,  a 
eauthy  equal  to  a  tenth  of  die  amount  of'^  the  matter  in  difference 
as  char^  in  the  libel,  must  be  given  for  prosecHtion  of  the 
suit."* 

In  Ei^jand,  costs,  as  a  general  rule,  follow  the  judgment  when 
the  plaintiff  recovers  more  than  forty  shillings ;  but  in  certam 
cases  it  is  necessary  that  the  judge  should  cerd^  that  the  suit  is 
not  vexatious  but  proper  to  be  tried." 

By  the  law  of  Mohamoiedan  countries,  the  plaintiff'  alw^ 
must  pay  the  costs. 

'  P.  5,1, 79.  pi- (  L  4,16,^  I.  'i»ilj.  h-  o^^  I.4.6.4»+l^*«^ 

'C.Th.4,  ig,  »{  a  7.  S'.Si  C.I.     pWl.  4,  6,  %  1+. 

>)  >]t  i^'  '"■  3'i  P^B.  I. 

»  C.  7,  Ji,  J.  '•  N.  Ill,  I. 

*  C.  'I'b.  4,  lSi  1.  "  Sec  upon  thb  qnttdoo  of  ooi^  Tk. 

•C.4^|g,4,Si  C.3,  I,  IJ,S  6.  How»rd  Fellow".  TreidK  on  Cotti,  wben 

*^«i37,k.ap.  ill  the  leirnini  oa   thu  hI^E  will   be 

'  C.  3,  I,  13,^  t)  N.  Si,  10.  Ibund.    Bcnniog  tnd  Co.  1(47. 
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TITLE     XV. 

TliiIniperiDinef  the  Rci— In  crimioal  mitten— or  the  patn  £imilui  ind  hit  council— 
OflheCouali— Oflbe  |io)>ii1nt  bf  the  Lt^n  Vikru  and  Atetnii— Of  the  ^S^iln— 
Of  thcTriuiDTlriciliitEia— Noctoml— IiitTDdiKtunafthc<2ueKloDeipcipctiut— Leie* 
Calpumiie— Of  Judicei  lelecd  cft  juiymea— Of  the  legei  Comelu,  Vitinii,  Licinii, 
■Dd  Pompcia— Of  the  praviocial  migittntei— Juiiidictionn  cicepdonalei — Perducllio 
— Laeta  MajcKM— Delicti  contn  Rtligionem  — Ambitui— Peculitui— Sicrili^um — 
it  tLeDdaii— de  Repetnadn-'ile  ADaoni— de  Film— Peijurj— Lci  Coraelii  de 
puicidii,  BUiiii,  et  Tenefidi— Incendium— Hanuplcci- de  Vi— Lei  Plioni  Fompeji 
—Lei  julii  de  y'l  publtca  et  prima— Plagium— Lex  Julii  de  idulteriii—Stiipniiii — 
Lenodiuiim- Uaitnifaatia— Lei  ScMtia— Inccff— Crimiiu   eitnaidinirii— de  Sodi- 

lidia~Gnvtore>  or  bi|bw«rmeB— Efinctia  or  pnon  breach Eflnceoreioc  b«r- 

glut— EipUitora—Diiectiiii— Fun— Biliieirii—SiccDiani—de  Teraiino  moto  — 
RecefXatnta — Concuwa— PizvaricaliD — Efelido— HaticJoui  miichief—  Abordo— Loie 
po6aiu,  chirmt,  uid  amjurinl— StclIioDitM- DeGcta  militarii— Cogniiioa 


.§    2379- 

In  the  most  ancient  age  of  Rome,  the  imperium  of  the  Rix  in-  Crimimi 
eluded  the  power  of  punishing  capitally '  as  well  as  the  confiscation  JJ^Jiefion  <^ 
of  property  i  the  mode  of  procedure  W;is  based  on  practice  and 
custom  little  circumscribed  by  positive  law. 

The  Rfx  sat  in  person  to  adjudicate  upon  criminal,  as  we  hare 
teen  he  originally  did  also  on  civil  matters,'  assisted  by  a  con- 
liiitan  I    but  be  referred  the  less   serious   offenses  to  individual 
senators.'     From  the  sentence  of  the- Ji«x^  there  was  naturally  no  Wu  without 
appeal,*  but  he  had  the  power  of  proposing  for  election  two  ft*^ 
persons  3S  duumviri  perduelUonis  to  the  ccmiiia  of  the  curia^  where  Dnunnlri  per- 
the  offense  involved  a  forfeiture  of  life,  and  placed  the  delinquent  duelUoidt. 
in  the  position  of  an  enemy ;  fix>m  these  judges  an  appeal  lay^  to 
the  tmtitia,  and  it  was  the  business  of  the  ^atterts  parsciaii  to  QoMum 
detect  and  prosecute  such  crimes.'  omcidii. 

§  2380. 
It  is  impossible  that  this  system  could  have  continued  so  Ions  as  DomeMie 
it  doubtless  did,  had  it  not  been  for  the  immense  power  vested  in  tribunata. 


Lap*.  iSu. 


'Ck.  dere 


.  h,  op.  *  Valtcr  L  c.  ^  19,  n.  it,  ^  }$,  L  op. 


itvGoO^lf 


fi24  **"*  itoMAK  cirrt  law. 

Their  citcndtd    the  head  of  the  Roman  lamily  'to  dispose  summarily  of  oflenso 

compcuacf.       gufficicndy  grave  to  merit  even  capital  punishmenL*     This  kh 

ordinate  power  was  based  upon  that  natural  Uw  which  required 

the  duty  of  the  pittas'  from  the  children,  and  conferred  on  tbc 

father    the  power  incident  to  education'    and    the    reciprocd 

obligation  of  alimentation  between  parent  and  child.* 

Nat  confined  This  paternal  power  was  by  no  means  confined  to  domestic 

todomettie        oilenses i  those  of  a  public  nature  were  even  in  derogadon  of  the 

"*"'  public  authcmnr  also  within  its  ct^izance,^  for  the  exercise  of 

which,  a  family  council,  consisririg  of  friends  and  relati(»is,  was 

assembled  i^  but  even  this  could  be  dispensed  with  in  pressiw 

cases,'  and. the  £itbcr  alone  coold  |»Y>nounce  tbc  doom  of  dean 

upon  his  child,  the  brw  ccmsid«ring  that  the  natural  feeling  of  a 

parent  furnished  sufficient  guarantee  against  an  abuse  of  this  power, 

under  the  check  of  public  opinion  and  the  animadvenioti  of  the 

censors.^    The  only  limitation,  indeed,  to  the  paternal  control  aid 

jurisdiction  applied  to  cases  of  new  bom  children,  which  it  wts 

forbidden  to  destroy,  except  where  sudi  might  be  deformed,  and 

then  only  under  the  observance  of  certain  prescribed  fbnnalrties.' 

Graduii  dimi-         This   power  was,   from  time  to  time,   considerably  circnm- 

-"1^  °^'^      scribed,  and  first  and  foremost,  by  conferring  on  the  authorities  of 

ju     ctron.        ^jj^  g^^^  ^  concuiTCTit  jurisdiction  with  the  fether,"'  until  under 

Constantine  the  killing  of  a  child  was  put  upon  the  same  fbotiiig 

FDwetorilfc      as  an  ordinary  murder  or  parUidium ;  *i  for,  until  that  dmc,  the 

and  death  oluD  father  had  been  tacitly  excepted ; "  but  even  then  the  power  of 

severely  punishing  the  younger  members  of  the  hous^oM  was 

reserved  to  the  father  and  elder  members  of  the  family  by  law,"  as 

incident  of  which  was  the  incapacity  on  the  part  of  the  chSdien, 

sub  potestate,  to  bring  an  actio  injuriantm  against  the  parent  for 

misusage  ;^  as  against  third  persons,  the  father  had  bis  remedy  in 

respect  of -his  child,  by  the  inttrdictum  dt  liberis  txbibfn£i  wi 

dKcindii.     Other  incidents  of  the  patria  p9tMas  have  ^ready  been 

'ntendoned  under  that  head." 

5  2381. 

Conniii  nc-  On  the  abolition  of  the  sovereignty^  the  criming  jurisdictiofi 

™^^^'r      passed  to  the  nmstils  without  derowdonj   but  the  democratic 
tionof  tbcRcz. 

*DioD]rt.  t,  15,  tC;  A.  Cell.  N.  A.  5,  'Sallut.  CatU.  39)  VaLMn.  5,  I,]. 

19  j  Celiac  L.  L.  Mc*.  4,  S;  C.  3,47,  *Dii>ii]n.  fr.  xo,  i,  ed  Mil. 

10.  •DJcmyi.i,  151  Cie.de  leg.  3,8  iTTtr. 

'  P-  37.  tj.  1. 9.  S.  6f  ?.  9.  •<>■  A"-  "i  J.  H- 

'P. +1,  »o,i,43ild,3,  SsiCs.  "Pj7.",S;P-4«,9.Si  P.4S.8. 

4fci-  »i  P.i,i6,9.53i  C.g,47.  3. 

*  P-  »S.  3. 4.  5.  7. 1  i  C.  s,  >S.  '-+■  ."  C.  Th.  p,  IS,  I J  C.  9. 17,  I. 

*  FcMh  t.  loraiiniti,  Ur.  i,  16, 1,  41 ;  **  P-  4S1  {,  I- 
Uonja.  S^  79  i  PluL  Pablic,  6  ;  Zonan^  "  C.  ^  tf,  I- 
7,ij(  LiTiie^t.541  D(oCm.37,i6.  "  P- 47.  10.  7,  %  J- 

*  VtL  Mu.  5,  S,  »,  3,  j,  9, 1 1  Sn,  de 


"  P-  4J.  JO.  I.  J.  %  "75.  I>-  <T- 
*  BMk  »,  tfc.  4, 4  J17,  N  if. 
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tendency  of  the  then  Roman  state,  did  not  leave  them  long  its 
exercise  in  its  original  iullncs8>  laws  were  introduced  to  narrow 
this   power ;   the  first  of  which   was   the   U»  Faltria,  passed  Th£r  power 
A.  U.  C.   245,    by    VaUrius    PopUcolay    which    transferred    capital  S'?*''™"- 
matters   to   the    cemitia    curiata,    an    example    followed    by    the  J^'^J^,^,*'" 
Decemviri,  who  transferred  them  to  the  camitia  centuriata  by  the  Cmiiiaucd 
Twelve  Tables,  and  this  law  was  continued,  as  revived  by  the  by  the  la 
lex  Sempnnia,  until  the  latest  age  of  the  commonwealth.'  pnan. 

This  iex  Valtria,  while  it  deprived  the  consuls  of  their  capital  £Skt  of  the 
jurisdiction,  restricted  their  power  of  confiscating  property  to  two  i"  V«leii». 
sheep  and  five  oxen;*  hence  any  excess  of  this  power  gave  an 
appeal  to  the  ctmtia  euriafa,' 

The   tribunes  also  obt^ned   the   right  of   indicting  persons  Pmmof 
capitally,  and   moving  pecuniary  mulcts  before  the  camitia  tri~  triboDato 
hiatnt  i*  bv  these  degrees  the  power  of  public  punishment  became  P™**""' 
revested  m  the  people ;  but  the  national  assemblies  did  not,  as  a 
rule,  practically  exercise  this  righr,  but  nominated  one  or  more 
inquUttBres,^   or  transferred   the  intire    matter  to   the   Senate.* 
Notwithstanding,  however,  these  new  modes  of  procedure,  the 
PerdueUitnis  judicium  was   maintained  in  its  original  fbm?,   first 
before  the  camitia  and  curia,  and  later,  after  their  discontinuance, 
before  the  centuria ;  ^  so  that  a  case  of  chustng  duumviri  occurs 
even  at  the  dose  of  the  republican  period." 

§  2382. 
In  addition  to  these  popular  trials,  the  Senate  had  jurisdiction  in  JurinOctkni  of 
capital  matters,  especially  where  they  concerned   the  supreme  ''"■??"'"" 
administration  of  the  State  j  thus  that  body  took  cognizance  of,  "^ 
and  awarded'  the  punishment  to  he  inflicted  on,  colonies  which 
had  seceded  or  revolted,  and   upon   subject  cities,)*,  when  the 

>  Cic   ph)  Rabir.  4,  in  Catil,    41    5  )         '  Dionyi.  ;,  19,  70;  Gc.  ie  ttpnbL  a* 

in  Ven.  5,  £3  g    Woniger   Pre*bcition>  31;  Til.  Mu.  4,  i,  i ;  Penp.  1.  cLW. 

Ter^hnn   der  Romcr    (Appeal!    of    the  s.  < ;    Flarui  i,  g;    Plut.    Poblic.    11  { 

Raauni)  p.  300  :  he  callecii  the  castenM  EKonji.  7,  41,  51 ;  Li*.  i|  7,  55  J  Dionyi. 

of  the  Ih  Sempronia,  Folyb.  6,  14  (ii).  9,  59. 

'Pomp.  P.  I,  1,1,^  16  j  Plul.Poplic,  'tie.  deLej.  3,  ipi  de  re  publ.  »,  56; 

s.     Thk  wu  afterwardi  commuted  for*  pro  Seito,  30,  34;  Walter  Gei.  d.  ft.  R. 

noney  equnlent,— 'a  iheepwai  valued  at  ^41,4!,  no. 
10  awei,  and  an  01  at  100,  Cell.  N.  A.         *  Uv.  4,  51. 
II,  t)  Dion^  lo,  jo;  Feitua  t.  pecu-         *Liv.  16,  ji,  34,  3S,  54i  4a>  n. 
btst    bf    the    !*■    Tarpcia,   A.D.c.    148.  '  Manliui  acquitted  on  an  indicDneiit  of 

Even  b^re  the  toM  diicoveiia  in  Aut-  perdueUtoo  Vj  the  camitia  ceaturiaa  wai 

Datia  fhe  lannen  played   whiit,  "  iheep  convicted   by   the  condlirun   popuU,  Li  v. 

poind  And  a  bullock,  ^e  rub."      In  Wal-  6,10. 

lachia  [Dicia)  the  aoblei  are  called  Bojtardi,  *  Dio.  CaN.  37, 17  {  Cic.  pro  Rabir.  4, 

Bovc,  qtan  Bovidiatdi.      Noble   Renuni  ;  ;  Suet  OEsir.  11. 

wen  niled  to  Dacia,  where  the  baie   of         '  DioDjra.   j,  60  j   Liv.   4,  ]0,  6,   11, 

the  language  ia  Kill  Latin.    Trajan'i  bridge  i],  17, 16,  9, 15,  >£,  10,  i. 
OTCr  the  Danube  11  near  the  preicnCWal- 
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putdic  peueand  suxenuity  appeared  to  be  invotred,  and  of  mace 
serious  crimes  in  Italy.*    Moreover,  the  ^tattt  prosecuted  ca»- 
zens  in  Rome  for  crimes  which,  dtber  by  reason  of  their  novd^ 
or  extensive  ramificadons,  threatened  danger  to   the   comiDOB- 
wealth,^  and  received  complaints  from  the  provincial  popnlxMl 
respecting   the  oppression  of  magistrates.*     In  all  these  cuo, 
whether  the  Senate  proceded  of  its  own  motion,*  or  acted  oo  dtt 
Delcgiikin  of     power  delegated  to  it  by  the  people,  usually  nominated  inpaalant, 
inquiarorct.        fi)r,tbe  most  part  the  consuls  or  a  prxtor;^  but,  occasioiuflj}  it 
iooJ;  cognizance  of  the  matter  in  person.     It  was  neverthdcu  in- 
dispensable that  the  authority  of  the  people  should  be  given  ni  il 
quasticnes  which  affected  the  life  of  a  Roman  cittzeo,'  ialM% 
SumnuTy  power  indeed,  the  matter  was  so  urgent,  that  the  State  might  be  oao- 
of  the  Senate     sidered  iodangered  by  delay,  or  when  the  guUt  of  the  pvty  i 
obTmu''c«M.     confessed,  or  patent,  in  which  cases  the  Senate  at  once  gtro 
criminal  inibrmadon,  and  in  case  of  conviction,  executioa.' 


§  2383- 

pdwH  of  Since,  -then,  the  power  of  the   magistrates  to  fine  had  ben 

m'lSlStv'"  '^'"■'^""'scriSed  "by  the  Itx  AUmia^  A.u.c.  300,  and  the  fa 
thnciACEmia.  faler'tOy  which  preceded  it  by  fifty-five  years,  nothing  mt 
left  them  -but  a  restricted  power  of  moderate  corporal  ptinidK 
ment  and  imprisonment  ^  the  right  of  fining  still  remained  saU 
ststing  for  consuls  and  praetors,  and,  indeed,  for  all  magtstratts 
clothed  with  the  imperium^^  which  naturally  included  ofFenses  of 
minor  importance  i^  at  the,  same  time,  the  citizen  was  fiiSy 
protected  against  any  stretch  of  power  which  went  die  length  of 
capital  execution,  public  flagellation^  or  of  inordinate  pecimiaiy  fiaaL 
by  the  various  laws  which  secured  the  accused  the  right  of  appeal 
to  the  people  i^o  nevertheless,,  the  consuls  occasion^y  pioceded 
in  cases  of  evident  guilt,"  or  under  eifbaordinary  circum stances,  m 
a  manner  perfectly  arbitrary,  for  which,  however,  thcv  we« 
liable  to  be  called  to  account  j''  but  the  power  remained  uniii^ 
paired  with  respect  to  non-cidzens. 

■>. 
'Poljb.6,  i3{ii)i  U».  ji,  ii,j».i,        'P.  a,4,  a»P.  iN,  «,  4  rfiifc 
»6.  33.  »6,  39,  jg,  4,1,  40,  37,  4,3  i  Oc     L.  L.  J,  t.  .  *    -^        .' 

Bnil.  11.  *FKiiitin.   de-'aqoMuct.   t*a).^R.  ■% 

96,      s.i,{4iP.47."o.3S. 

■°  CoDcilia  popdi  vuufjr  canid^  csd^ 

.-,  —r-  -At.  I,  j6,  6,  io  ;  Zouni  7,  If  j  JiM' ' 

■liv.  39,  3,  4,3,  a;  IjTuepi^54.  Lydui  i,  44)  Uc  de  R.  P.  s,  11;  4t 

'V^l.  Mu.4,  1,71  Ptut.MuccIl.s3.     L.  L.  3,  31  Lit.  ],  55,  4,  l;i  LiT-i^ 

•^J*.  4»  Z<h  9.16/10,  I,  38,54,  ss,     9(  Cie.  pro  R»bir.  41  in  CanL4,5}b 

39>  3>  »4i4">  40.  >9>  871  44.  4*.  »i>  4J.     Veir.  5,  63, 


,  8,  18,  9,  91 
,  4+i  Ck.  I 


s,  4(,  16  i  Cm.  Brut.  ii. 
■Polyb.  6,  i6iLiT.  16^33,  j, 


"  Lit.  o,  4;  Cic.  io  Cadi.  1,  i 
Inn  Catil.  %,  I : 


inCatil.  i,t;  Sallut.  CidI.  19,        ■<  App.  <k  bcU.dr.  a,  6, 15. 
SO,  51,  55;  Appbn  dc  belt.  dv.  1,  6. 
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§   2384. 

That  less  serious  offenses  of  a  public  nature  were,  at  a  very  .^sdiEtiaa  jar* 
early  period,  assigned  to  tbe  scdiles  to  treat  as  matters  of  cor-  ■'■^tJo''- 
rectional  police,  there  is  no  doubt;  but  it  is,  at  the  same  time, 
equally  certain,  that  considerable  time  elapsed  before  any  fixed 
and  regular  mode  of  proceding  was  introduced  with  reference  to 
crimes  of  a  more  serious  complexion,  and  which  were  not 
cogiizable  by  the  domestic  tribunals. 

The  office  of  the  xdiles,  after  the  practical  distinction  between 
plebeian  and  curule  had  been  abolished,*  was  most  multiiarious, 
the  latter  retained  no  superiority  over  the  former  but  that  of 
greater  dignity,  otherwise t>oth  clasies  co-operated,' 

To  these  officers  was  intrusted  inter  alia  the  conduct  of  public 
games,'  some  of  which  were  under  the  direction  of  the  curule, 
some  under  that  of  the  plebeian  cediles,  and  others  of  both  jouitly. 
They  had  the  charge  of  all  sacred  buildings,*  and  q^er  public 
places,  'roads,  aquxducts,  the  Arming  of  the  State  domains ; 
their  more  active  duties,  liowcvcr,  consisted  in  watching  over 
the  public  #eal,^  and  preventing  the  introduction  of  innovation 
and  foreign  custom  Into  fhe  State  religion. °  They  prosecuted, 
ex-offim^  poisoner^,^  charmers,*  usurers,"*  blasphemous  persons," 
loose  women,'*  astrologers,  and  other  like  swindlers."  They 
suppressed  seditious  harangues,^*  and  upheld  the  sumptuaiy  laws.'' 
They  had  the  control  of  the  public  markets,  especially  with 
respect  to  the  supply  of  corn,  with  a  special  junsdiction."> 

5  2385- 

The  triumviri  capitalist  appointed  A.u.c.  465,"  exercised  a  very  The  triomriii 
summary  power  of  punishment.     These  officers  carried  out  most  "?'?'"■ 
of  the  ordinances  affecting  inferior  and  local  police  matters;'^  they  pftin™. 
had  the  control  of  prisons,  in  which  they  resembled  visiting  magis- 
trates, and  the  execution  of  capital  sentences,  wherein  their  office 

■  WilKr  Get.  d.  R.  R.  £  40,  61.  ■  Liv.  8,  iS. 

■  Phic.  Marim  51  Gc.  m  Varr.  j,  14.  •  PUn.  H.  N.  t%,  8  (6). 
'Gc.  leg.  3,31  InVetT.  1.  c. ;  Dio  Can.           "■  Liv.  7,18,  10,13,  35,41. 

4],  4S.     Since  die  m  ind  ind  Punic  W9I  '■  Lit.  8,  It ;  Val.  Mai.  6,  t,  7 ;  PluC. 

they  had  <br  [lie  mou  put  AtnacUa  to  Marceil.  1. 

beorllueipaiua,  Ut.  14,4],  31,  4,  34,  "1.(11.10,31,15,1. 

54  ;  SueL  tit.  TeroiC  z ;  Phut.  Amphicr.  "  tXo  Cis.  41),  43. 

PnJ.  71  i  TertuU.  in  Matcian,  4j  Pliut.  "  Cell.  N,  A.  10,  6. 

Trinum,  4,  a,  148  :  Aiwll.  epii.  1.  "  Cic,  Phil.  9,  7 }  Tac.  An.  j,  s»-JS- 

*Cfc.lnVerr.  5,  14  i  A«™.  in  Verr.  "P.  i.  2,  z,  %  34;  P.  »i,  1,  i,  (i  ; 

a,     I,    SI  j    L.     I,   tab.   HetacL  68-9;  Id.  64;  Frag.  Val.  4  14;  Aurel.  Vici,  de 

Hanbold  mtta.  11;,  vir.  Iltutt.  71. 

»  Cic.  in  Vm.  S,  14  i  de  leg.  3,  3.  "  Dio.  Can.  44,  16  j  FettM  ».  PnifM- 

•Ui.  4,   30,  *s,  1,   39,   14;  Ded.  dc  tune, 

haniip.  rap.  13.  "Liv.  «p.  ilj  'P.  ii  i|  i.  S  V- 

'  Cic.  in  Vert,  1,  i*. 
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may  be  compared  to  that  of  the  sherifi'.  They  were,  in  £Kt,  the 
executive  officers  of  the  a»liles ;  thus  the  measures  necessary  Ifi 
the  public  safety,'  the  detection  of  crimes  committed,'  the  applfr 
hension  and  preliminary  custody  of  the  oficnder,*  and  die  ia- 
herent  power  of  punishing  slaves  and  base  persons,  were  witka 
their  competency. 

There  were,  m  addition  to  these,  trtsviri  nBctvmi^  who,  tnfa 
,  the  direction  of  the  zdilcs  and  tribunes,  had  the  chai^  of  die  alj 
during  the  night,  with  a  competent  staff  of  public  slaves  sod  land 
watchmen  in  the  diScrent  subordinate  stations  ;*  their  du^  was  Id 
maintain  public  order,  and  prevent  or  extinguish  confivradoM 
during  the  night,  and  mso;  be  compared  to  the  inspectors  of  poGce; 
On  iKtth  sides  of  the  Tiber,  the  magistrates  were,  i 
represented  at  night  by  the  quinqutviri.^ 


§  2386. 

There  were,  however,  many  other  criminal  courts  of  p 
jurisdiction ;  as  iint  and  foremost  of  which  may  be  cited  the 
spiritual  court  of  the  pent'tfex  maxtmut^  which  came,  9t  a  I 
period,  under  the  sovereign;^  and  even  the  Christian  empe 
continued  to  bear  this  titledown  to  Gratian,  a.i>.  383.  Tlie  oi 
was  then  transferred  to  the  collegium  ptntijjatm,  which  was,  oei 
theless,  obliged  to  apply  to  the  Prtefietui  urbi ;  or,  out  of  Rot 
to  the  imperial  lieutencnt  to  execute  a  capiul  punishment." 


i  '387- 

MBtaryjom-        The  field-marshalls  had  an  unlimited  impirium  over  their  sit 
dittioti in crimi'  jigfj  jn  camp}*  courts-martial  were  held  by  one  of  the  miEliiy 
mutm.       tribunes,  taking  into  account  the  report  of  the  good  conduct  Ens 
which  were  always  kept  with  great  exactitude. *<* 


%  2388. 

As  Rome  increased  in  population,  and  consequently  in  crime,  it 
resobi  criniiul  ^^^g  found  inconvenient  to  summon  the  cemttia  ctnturiata  togetki 


■  Ut.  J9,  17)  ViB.  Mix.  6,  1,  10 ; 
Qc  pro  Clucnc  i]  (Akoo.)  in  ug. 
Milan,  p.  38,  Orell. 

•  Pliiit.  Aropl.  I,  I,  }  ;  CcU.  N.  A. 
],  ]i  Cic.  1.  c.  A*can.  in  dlnn.  i6, 
p.  Ill,  Orell. 

*  P.  I,  15,  t  j  Ut.  g,  46,  ]g,  14 ;  Val. 
Mu.  t,  I,  5,  6;  Joan  Lfd.  it  mig.  i, 
JO  1  Dio  CMi.  5$,  t. 


•Li». 


»>*J!:. 


1    E'luc. 


Swt.  a.  1 

19,  »»,  4i>  "6.  ".  S7.*7.S'.4«.4*f 
Dii>CM».4»,  JI.41,  SI.  S».M^iJ.«7l 
Uti!  tf.  18  &  89. 

'  Oc.  Phil.  II,  8  {7)  i  de  R.  P.  *,  M-J 
Suet.  Vet.  3i{  Symnuch  C|i>.  9,  ist-y) 
Murob.  StL  I,  ij  )  Flio,  cp.  4,  it. 

'SjminaGli.  ep.  it,  ikt-y. 

*U*.4,  51,  ii,4li  Ck.de  L.L.  J,l- 
»  Ptrfyb.  6,  J7  (js)  i  Appiu  L  c.  3,41- 
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continualljr  to  try  criminal  cases  j  indeed,  we  have  seea  that  the 
people  began  at  a  very  early  period  to  delegate  their  power :  it  was, 
therefore,  found  more  convenient  to  appoint,  from  jeat  to  year, 
permanent  commissions  for  the  trial  of  those  crimes  which  were 
of  the  most  frequent  occurrence ;  and  such  commission,  though 
appointed  only  for  a  current  year,  obtained  the  denomination  of  a  Qwmw  per- 
guastit  ferfetua.  f^- 

The  Tribune  L.  Piso  Fruet  first  introduced  this  innovation,  iciCaipuniU 
A.U.C.  605,  by  the  Ux  Calpumia,  directed  against  the  exactions  of  «B^  ""  **- 
magistrates,'  and  this  lerved  as  a  model  for  subsequent  enactments  ^^^t^ 
in  pari  mattria. 

The  law  by  which  each  was  introduced  is  not  ascertainable;  Qimtio ioicr 
butA.u.c.  6i2thefiriw/fafH/rrjtf0rMi  is  mentioned  :  A.u.c.  662  an  ^*^^, 
acauatio  ambitui  occurs,*  although  it  is  not  clear  whether  this  was  u^"    ""* 
a  qu^stio  perpetua,  nor  indeed  that  a  qutestio  perpetua  was  the 
invariable  result  of  a  Ux  to  punish  a  certain- offense. 

A.u.c  673,  SyUa,  during  his  dictatorship,  confirmed  and  enlarged  Extcndoi  by 
the  piastie  perpetua  for  the  cognizance  of  poisonings,  forgciy,  ^x'^- 
murder,  and  other  offense*.' 

In  the  latter  period  of  the  republic,  we  find  the  quastioHti  DnrinKthc 
respecthig  poisonings,  murder,  official  exactions,  peculatus,*  trea-  j^?!^"''^''*" 
son,  violence,  and  sodalitia,  mentioned ;'  but  notwidi standing  these,  ^™^' 
the  comitia  had  concurrent  jurisdiction,  so  that  a  separate  quastio 
or  commission  could  be  appointed  extra  erdinem  by  die  people  or 
by  the  Senate,  notwithstanding  the  existence  of  a  general  com-  Extcitnaii  by 
mission  in  that  behalf/     Thus  the  Senate  appointed  a  special  Pompej. 
commission   in  the  case  of  the  incest  of  Clodius,^  and  against 
Milo,"  on  the  motion  of  Pompey  to  the  people  ;'  but  it  is  to  be 
remariced  that  Pompey  introduced  new  provisions  for  the  punish- 
ment of  and  procedings  in  the  cnmen  viV,  which  were  to  come 
into  immediate  operation,"  and  which  were  intended  to  have  per- 
manent efFect,  although  die  commission  appointed  was  itself  but 
temporary  in  its  constitution." 

§  2389- 
The  composidon  and  procedure  in  each  quastio  was  usually  Coimitiitioii  of 
accurately  determined  by  the  law  in  that  behalf,  although  some  *'"ll''"^''. 
laws,  as  the  Ux  Servilia  repetu/idarum^  were  of  a  more  general  U^-,^,    *" 

Lex  Servilia. 

■  Gc  Brut.  17.  '  Akoo.   in   Milon.   33   (IS),  p.  46, 

*  Cic,  dc  fin.  1,  16  i  Brut.  jo.  OnlL 

■  Ck.  pio  Cluenl.  10,  54;  P.  1, 1, 1,  '  Aicon.  id,  33  j,Cic.  prg  Miloa.  6  (14) 
^  31 1  pro  Roic  Amer.  4,  ;.                             of  Schol.  Bob  p,  %tt,  OrelL 

<  Cic.  pnCluent.  53  (ji)  i  pnMui»D.  '  U.  e[  GrDnor.  in  Miloa.  p.  176,  Sis, 

»0)  in  VctT.  I,  13.  443  {  Orelt.  Akod.  in  At;.  Milon.  p.   39, 

*  Aican,  in  Arg.  Cornel,  p.  60,  ti ;  in  Orell.  i  Cie.  pro  M]lon,>6,  Philipp.  i,  g, 
Milon.  35  (9c),  p.  54,  Orell.  "  Ajcon.  in  uf.  Milan,  p.  37,  OrelL 

*Cic.  dc  fin.  1,  16  )  AKiin.  in  Milon.        "  Gdth  R.  Crim.  proc  p.  119-114. 
ia(3»),p.40,Orell. 
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Quniiorei         nature.*    The  guaiitm- ^turitlonit v/as, aB-formeriy in  tte^sfnof 
quenilun.  tcmporafy  quastiones^   one  of  the   prsetorsi^    but  as  one  -wu 

found  insufficient,  yWtVef  quastianis  were  also  >.{tpoaitcd,  who  vrsK 
not  necessarily  prietors.*  After  the  clectieD,  the  pnetors  and  dhdae 
judges  divided  the  cases  among  themselves  by  lot;'  tvo -qtutttimas 
might  be  assigned  to  one  and  the  same  individual  j'  on  tbe  a^a 
hand,  quastiotui  arising  out  of  the  same  lex  could  Ik  ili  liiliiiliil 
among  various  qu^iitoru ,-'  Or  divers  qtueitiontt  fee  appointed  fer 
.the  same  species  of  offense.^  E very -yw/fw  -secured-  an  h  *_ 
of  a  given  number  of  jurymen,  who^  in  the  cammeticeQient,'i 
taken  exclusively  from  among  the  senators,^  as  occuned  1 
temporary  quaitianes  i  and  at  a  later  epoch,  .^ey  were  i 
.only  from  the  classes  competent  In  that  Eespect.-"* 

§  2390- ;' 

NambRiif  la  itlie  :^iuEfm),.baving  cognizance  of'offickl"extDrtiDn,  dieie 

juiymcn  in        wdc  450  JuTymen,  whom  the  fratar  peregrimu^  whose  duty  dfii 

*im™''°**"    was,  selected,  and  published  upon  a  whitct^fotwith  bkck  lettem,^ 

Fnunwkt        SyUa  provided  that  the  jurymen  should  betaken  from  the  Setste, 

«lM«kni.        which  xendered  the  tf/^um  unnecessary.;"  but  dfter  bis  tfme,  tfae 

jurymen  were  selected  yexcYfiiora  -the  three  qualified  classes  bv 

.the  xity  prasior :"  from  this  groes  body,  the  qtutttoni  ttrmm 

nssignedthe  juirmen'to  theBevaral  comminions  byloti**  but  we 

are  without  information  as  to  the  total  nomberji^  but   die  bmE- 

viduals  iweie  termed  jvMcts  Hleeti^^  or  shnply  teUetij  and  intt 

inscribed  in  the  jsld  tishioned  way  in  anaHum.''' 

§■2391- 

ChiUenga  of         Inssmudi  OS  the  choice  of  the  jurymen  spplred  otily  to  one 

jurymen  1^  che  single  ^uf/fr/um,  the  lex  ServiSa,  against  official  exactions,  provided 

Semiij.       jjjjjj  jjjg  prosecutor  should  chuse  lOO  oat  of  the  450  attaclied  to 

this  quastio ;  and  the  defendcnt  a  like  number,  each  chusing  50 

'  Also  tbe  de  ii  et  de  ambitu,  70S ;  '  A.D.C.   6tt.       Two    frwton  tat  Ac 

Via  C*n.  11,  51 ;  Ajcon,  L  c-  iiUEida  inter  Bcarioc,  Cic.  pm  Clueat.  5]  t 

•Liv.  J9>  38,  40,  37,  tJ.  16.  one  for  the  city,  CoU.   L.  L.  Mia.  l.J, 

*Cic.   de   fin.  t,    16;    Lex  'Oom.  de  a.d.c.  7(n,for  the  quKHJo  dc  n  Aamn, B 

ta,rm,^  t  (in  CoIL  L.  L.  M«.  .  j).  Milon.  35  (M),;p.  54,  JJ.  OrelL 

^Cic.  proCluenC  54J  CoU.  L.  L.  Mol  '  Potyb.  6,  17  (15);  Ut.  43, 1. 

I,   31  P.  48,  8,   I,  pr.  §  II  pro  Rose  '"%  33JO,  h.  op. 

Aner.  4,  in   the  cue    of    Juniiu;    pro  "  Fng.  Senil.  6,  7. 

Guent.   zo,  17,    19,    33  j    Walter  1.  c.  "  Geld.  1.  c.  p.  xo9,coDtn. 

i  797i  "•  "i  ibique  dt.  "  Ctc.  pro  Oluent.  43. 

'Coll.  L.  L.  Hoi,  I,  3  I  Cic.  in  Vmt,  '<  Dio  dm.  39, 7. 

It  S,  la;  pro  Murcn.  so.  P*  Femt  ep.  i,  j. 

*  dc.   ad   Quinc  it,   i,    3t    '3  i    pn  "  Cic.  pro  Cluent.  43.;  SetKca  de  bo. 

Cxllo,  13  ;  the  qiuEMio  de  untan^  et  de  ri  3>  7  >  .^kIU  uucr,  1. 1 1,  n.  37551  5899. 

698,  by  the  pnMot,  Co.  Domitiu.  "  Album  iudkium  Suu.  CL  it:  SKoea 

'  Quaalio  de  veneficiit  et  Jam  licar 
Cic.  pro  CliKnL  5j,  A.U.C.  688. 
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out  of  the  100  selected  by  the  opposite  party.^  In  conformity 
with  the  laws  of  Sylla,  the  jurymen  were  to  be  taken  from  the 
Senate  exclusivdy,  and  a  deeur'ta  of  the  Senate  was  chosen  by  the 
pnetor  by  lot.' 

The  lex  Certulia  allowed  the  parties  to  challenge  three/  but  if  Ui  Comeiii. 
senators  more,*  in  which  case,  the  number  was  completed. out  of 
another  dtcur'ta  by  a  second  ballot  ;*  such  was  the  practice  at  that 
time,  but  lateV,  the  pnetor  or  judex  quaUienis  chose  by  lot  out  of 
the  gross  number  of  jurymen  assigned  to  the  particular  quastio  as 
many  aS  he  required  to  complete  the  number;^  either  party  had> 
however^,  the  right  of  challenge,  and  the  number  was  dien  com- 
pleted by  a  second  and  supplementary  ballot.^ 

The  lex  Fatinia,  passed  a. u.c  694,  gave  the  accused  the  power  The  tci  Vatinb. 
of  rejecting  \he  whole  consUiian^  if  the  prosecutor  had  challenged 
any  to  whom  he  had  objection,  and  e  canvtrsoy  so  that  in  such  case, 
there  was  no  course  left  open  but  to  strilce  an  intircly  tresh  jury," 

The  provisions  of  the  Ux  Licinia  de  sodalitUs-,  passed  a. u.c. 
699,  differed  from  this  materially  in  the  power  it  allowed  the  Le»Udmi. 
prosecutor  of.chusing  his  own  jury ;  thus,  if  the  prosecutor  had 
designated  four  tribes,  and  the  accused  rejected  one,  the  prosecutor 
had  the  right  of  striking  the  jury  out  of  the  three  which  remained.^ 

Lastly,  the   two  laws  of  Pompey,  passed  a. u.c.   702,   pro-  jariaandct 
vided  that  he,  as  Jole  consul,  there  being  'no  other  magistrate,  ™npey. 
should  himself  chuse  81  by  ballot  out  of  the  360  jurymen  nomi- 
nated from  the  different  classes,^"  and  that  each  should  have  the 
right  of  challenging  five  out  of  each  class  immediately  before  the 
votes  wei%  taken,  so  that  fifty-one  remained." 

Thejutymen  thus  selected,  took  the  oath  to  judge  according 
to  law  and  right,  and  the  best  of  their  ability  ;  but  the  pra:tor  was 
not  required  to  swear,  because  he  was  already  bound  by  his  oath 
of  office;"  but  ihej/uitx  quastionts  vr2.i  not  exempted.'* 

These  jurymen  wel'e  then  noted  in  a  list,  and  deposited  in  the 
chancery  of  the  city  prstor,  in  perpttuam  ret  memoriam,^*    The 

1  Fni-Senil.  >,  II..  'Cic.  proPlinc.  15,  16,  17;  pio  Mur. 

•  SchcL  CnniDT.  in  Ten.  i,  6  ^iG),  IJ  i  SchoL  Bob.  in  Aig.  Plane ct inc.  15, 
p.  191,  Orclt.;  Cic.  pro  ClnenC  17,  in  %i6,f.i$^,  16 1 ,  OrelL  ipcilc  orjadicn 
VeiT.  ),  to.  cdilinl. 

'  Cic  in  Vot.  a,  3t.  "  Veil.  P«r.  1,  76  i  Ck.  pro  MIoo.  t, 

*  Id,  1,  J,  6, 1,  I,  I.  j(  i  Dio  Caa.  11,  51, 

•Cic.  pro  Cluent.   jj,  57,  in  Ven.  a,         "  A»con.  in   A^.   Milon.  rt  in   c.   55 

I.  61.  (95),  p.  39.  SI  i  Orcll.  fr.  leg.  judlciu. 
(Hiubold  man.  p.  143)  }  Ka  Cu).  11,  55; 

nikei  the  Plut.  Pomp.  55  ;  Cau  min.  48. 
numner  50  ;  m  a.   Ij  10,  maicei  it  56  j         "  Aicon.  in   Verr.   i,  6,  10,  ■  j,  p.  iji, 

Id.  4,  16,  de  mijot.  70,  and  de  repetundin  14.3,  147;  Oiell.  Cic  in  Vert,  1,10,  13. 
Aacon.  in  Scaur.  1,  §  46,  p.  30,  OrIL  ;        "  Cic  pro  Cluent.  33,  34,  J5. 
but  In  Piio,  40,  it  it  75.  "  Fr,    i,  Senil.  c  9  j  Cic.  pro  ClueoC 

'Aacon.  in  Verr.  i,  6  (17),  p.   131,  33;  in  Terr,  i,  6.  10,  1,  i,  61.  iWque 

Ordl.g  Gc.  ad  Att  i,  16;  pro  Plane  17.  (Akoh.)  et  Sciiol  GionoT.  p.  131,   141, 

*Cic.  in  Vatin.  11,  iUq;  SdioL  Bob.  101,  392,  Otell. 
p.  311,  Ordl.  1  pro  Plane,  tj. 
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whcJe  Uy  however,  vciy  uncertain,  and  the  evidence  very  «■- 
dieting. 

§  2392. 
CrtnuaiijaHt-  It  IS  impossible  to  come  to  anjr  satisfactory  conclusion  as  u 
dkiioii  tritbovt  the  exact  nature  of  the  crimtnal  jurisdiction  out  of  Rome  j  but  to 
much  is  dear,  viz.,  that  the  city  magistrates  and  municipd 
colonial  authorities  possessed  a  certain  criminal  jurisdiction ;' 
capital  matters  must,  however,  be  brought  before  some  autboriif 
at  Rome.* 

In  the  provinces  the  IJeutenents  were  invested  by  the  peopk 
with  a  complete  criminal  jurisdiction  ;*  nevertheless,  the  aax 
possessed  likewise  2  certain  power  of  punishing,  the  exact  laaae 
of  which  cannot  be  more  nearly  determined. 

§  2393- 
Coniiiii  it-  On  the  esublishment  of  the   empire,  under  Augustus,  Ac 

'^'jj''ri^^'    cwbiVm  were  deprived  of  penal  jurisdiction,^  in  whirfi  the  proverii, 
^^^  Its  ivenimeni  se  ripittitt^  was  fully  verified ;  in  short,  it  was  evi- 

dently the  object  of  Octavian,  and  all  succeding  emperors,  10 
restore  the  kmgly  rule,  in  its  fullest  sense,  without  the  )ua^j 
title.  .      . 

CrimiMi  bipc        Criminal  jurisdicdon  or  competency  was  never  a  necessary  ioo- 
e™^""**.     ''^"^  ^  "*y  office,  or  ever  taken  as  understood  in  the  imferium; 
iBRd  i^bw*     on  the  contrary,  it  was  always  considered  as  an  extraordinary  addi- 
tion.    Hence,  It  has  been  styled  the  merum  Imperium^  jut  gUiSif 
and  poUstai^  in  its  more  restricted  sense,  and  requirqd  to  be 
specially  and  expressly  appended  to  an  office,  either  1^  a  iEur, 
tenatus  consuUum^  or  cemtltutie^  and  it  is  for  this  reason  that  it  WM 
incapable  of  being  conferred,  lii;e  ^c  jurisdiction  by  mandate.* 
Q^otioneictMi-       The  quastioaes,  and  the  praetors  attached  to  them,  were  allowed 
T^^'lt  ^i*'   ^°  continue  under  the  accurely  new  instructions  for  their  guidance, 
puV       ^"  '       promulgated  in  the  Ux  Julia  judiciorum  pubUcorum.9 
KidiictjtJTy  Juries,  it  would  seem,  were  to  be  chosen  (at  criminal  caBso 

^'''.'"^fTi'    out  of  the  same  classes  as  for  civil  suits,'"  notwitfaftanding  thattbe 
tiuio"""  ^*  ^"1'"  judimrum  privatarum  treated  the  two  'as  belongJDg  to 

SeoaM  ncdrct    distinct  Categories ;"  hence,  each  had  its  separate  album  or  peuicl.'* 
'  Ik?  '""^"^    The  emperor,  however,  conferred  upon  the  senate  a  new  criminsi 

'  App.  it  bell.  d».  4,  tSi  VeU.  Pit. 
1,  19  )  I>(T  Julia  municip.  I.  4j  (Haubold 
moo.  p.  45). 

'  Appiiniciu  and  Clucntiui.  both  cid- 
H<u  CI  Larinum,  were  indicted  at  Rome 
foi  pMamlng. 

'P.  I,  16,  7,  %  ij  Id.  8i  P.  I,  ig, 
4,  6^  8  I  Id.  10  J  Gc  in  Vm.  4,  45. 

*  Dio  Caw.  s6,  40. 


•P.  1,   i!. 

8.  %  t 

;    LampriJ.  Ala. 

Sever.  49. 

'  P-  »,  I.  %■ 

•P.  1,11,  t 

.P'-*'i 

(P.  .,t6,6,pf.i 

Id.llj   P.JO, 

17,  70. 

•Fog.   Vat. 

*  "97,  ■ 

[jliP.  nl,5,4( 

P.48,»,t,1. 

pr.jld. 

■!,*>. 

"&ajW,h. 
"Fr^.  Vat. 

T       . 

h  »97->- 

••  A.  GeU.  N 

.4.14." 

1^      ■ 
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jurisdiction,!  gradually  to  the  pnetor  in  the  city,  acquired  br  im- 
perial constitutions,  promulgated  in  conformity  with  the  spirit  of 
the  age,  the  cognizance  of  many  trimina  txtrawdinarra,*  as  well 
evra  as  of  ordinaria^  to  that  under  Septimus  Severus,  be  possessed  Prator'a  crimi. 
a  perfecdy  developed  and  complete  criminal  jurisdiction,  within  a  ^^^1,"'^!^'" 
circuit  of  lOO  miles  round  the  city.*     The  effect  of  this  was  to  Sd^ptimm 
prt^ressively  narrow  the  scope  of  the  quastimei^  until  it  ended  in  Screra. 
their  office  practically  expiring  for  want  of  active  employment* 

The  most  notaUe  deviation  from  the  old  practice  was,  that  the 
Prfftctus  urhi  no  lor^r  tried  with  the  intervention  of  judicet,  but 
pronounced  sentence  after  consultation  with  his  constUum^  com- 
posed of  the  most  distinguished  men  in  the  metropolis."    Hence, 
the  striking  a  jury  became  superfluous,  and  the  procedure  was,  in 
the  third  century,  invariably  extra  erdintm.''     Certain  ofienses, 
under  the  control  of  the  Prttfecti  vigiiiius,  were  punished  by  them 
within  their  district,  and  this   power  extended  even   to  capital  Jniiuikiiaii  af 
execution,  in  the  case  of  slaves ;'  but  it  is  an  error  to  suppose  ^"-Sr^" 
that  the  eenttanviraU  judicium  bad  any  jurisdiction  in  criminal  "'' 
nutters,  standing,  as  the  evidence  in  lavor  of  that  view  does,  CcntnniTin) 

on  the  dictum  of  a  single  author,  and  he  a  writer  of  fiction.'  ^7  ^  'V 

°  cnniDal  joru- 


I  2394. 

The  authority  of  the  Prafittm  urbi  extended,  as  has  been  seen,  Crimiutjwit- 
100  miles  round  Rome,  but  was  restricted  to  this  circuit ;  without  ^^^o  hefoai 
that  limit  the  Prafieti  pratarie^"  in  certain  cases,  and  in  the  r^  dreuitT  "" 
mainder  the  CorrKteris  or  Cansulara  regienum^  had  jurisdiction.'^     Pnefecd  pnr- 

In  the  provinces  there  were  lieutcncnts,  as  under  the  republic,"  writs  ^nee- 
who  combined  in  their  sole  persons  all  those  different  attributes  J^nu^ 
which  were  divided  among  so  many  various  authorities  in  the  lathcpm- 
ci^,**  including  even  those  cogmtitna  txtratrdinaria  which  at  *>o<t*> 
Rome  itself  were  the  exclusii(p  right  of  the  Praftctui  urbi;  nor 
did  his  authority  extend  upwards  only  concurrent^  with  the  supe- 
riOT  magistrates  of  the  metropolis  j  it  extended  downwards  also, 

■  Wilcer  1,  c  {  a6o,  494J   f  asB't 

'!p-  «.  ",  <i  P-  47.  »9.  3  i  P-  '■  »JJ  »■■  V 
i*.».%i*-                ,    ,  ^-  '*.♦■  'S- 

,    ■ColLIJ.  MoC  14,1, J ;  Tk-Ado.         ■  Pbcdnii,  3, 10;  ^1993,  h.  op. 
14.41  >  P-  4>>  >o>  »4i  P-4Sj'.')S>        "  CoU.  U~  Miifc  14,  3. 
•^  ^  •  "  AmD.  M«rc.  15,  7,  5. 

Tp.  I,  i»,  I,  pc.  H.  4.  >J(  W-  Jl        ''Ko  C»i.  S3,  Hi  P-  '.  ;8.  «.  I«-l 

P-  I.  >5-  I.  ^  >>  U.  4;  P.  4S,  19,1,  Id.  SS,  Hi  P.  I,  tS,  1,  4,  ti,  ^  I. 

*((?.+»,",  S.  4  li  DioCMts*.  "■  "P-  I.  16.7.  %«i  1, 18.  10,  I*. 

^  Suet.  Tib.  33,  s8  i  Tk.  Ann.  i,  71,  »  P.  47,  1  f,  <  ("  P.  47.  '9.  S  i  CoU. 

<.  16,  14,  41 ;  (^iDtil.  InM.  OnL  3,  io{  LL.  Mok  14,  1,  ]■ 
CifOtDt  ill  M.  Anton.  14;  P.  1,  11,  1, 
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fo  that  be  hat)  to  try  trivial  oSeiueS)*  and  even  the  oficntes  o 
initted  by  slaves.* 
Oftheimperiii       The  Prtamttr  Ctetgrit  powaaed,  mrtiat  sfficiiy 
f"!™"""-        iurisdictioo,  or  at  IcaU  then  only  when  he  fUled  Sc  place  of  acti^ 
lieutcnent,  and  certain  penal  matterE  bad  been  ddegated  to  bioi  m 
such  capacity,  as  was  the  case  with  Pilate  in  Judza.* 
Of  the  muai.         There  is,  after  so  long  a  lapac  of  time,  and  the  pauc^  of  the 
w^ttT^^  evidence,  no  means  of  ascertaining  whether  and  what  pcoal  aiith»- 
YtitrmM^     *  tilf  was  possessed  by  the  municipal  autbuities  in  Italy  and  in  (be 
provinces  \  nor,  intued,  can  an)rtlui^  be  |Hx»rcd  except  that  they 
had  a  power  of  moderaddy  punislung  ^ves,*  and  that  the  af^rekoi- 
ston  and  safe  custody  of  malefactors  wis  incumbcni:  upon  them.* 
Fadented  ud        Fxdcratc  aod  free  cities  bad,  however,  a  complete  capital  ooo- 
fcMcitici.  petenc^  in,  criminaliiiu  ;^  nevertheless,  the  iohabitants  couU  be 

prosecuted  before,  and  convicted  by,  the  Roman  nu^;isiTace.T 

The  relation  of  the  high  priest  of  the  Jews  to  die  Roman 
magistrate  in  Judaea,  has  never  been  clearly  explained,  and  wii 
ever  remain  a  difficult  question  of  criminal  competmcy,  and  con- 
flicting jurisdiction.  The  high  priest,  assisted  by  his  Synedcum, 
appears  to  have  had  competency  in  offenses  gainst  religtoo,  iriA 
the  jus  apprthensimis^  and  the  power  of  trial  and  condempatioo  to 
death,  which,  however,  availed  them  nothing  if  the  Roman  pro- 
cuiator,  in  whom  the  imptrium  ajiA  jurisdittit  really  resided,  refiiised 
to  confirm  or  execute  the  sentence.* 
Thccmpmr  The  cmpeFor,  as  head  of  the  State,  and  fountain  of  power, 

■'"'iSaMi''*''  '■'^^'^^y  co-opersited  in  the  administration  of  criminal  justice ;  hence 
amat.  scHous  penal  matters  of  every  description  came  frcqucndy  under 

his  cognizance,  upon  many  of  which  he  adjudicatnl  in  person, 
while  ne  disposed  of  others  through  his  cmsUium^^  the  Senate,** 
the  prxtorian  prsefects,  or  some  other  judge,"  to  whose  ezaroh»- 
tion  he  was  in  the  habit  of  submitting  them.  The  capital  punt^ 
mcnt  of  a  deatrie  required,  in  a  more  eminent  degree,  to  be 
referred  to  him  in  the  first  instance,  from  the  whcue  empire,** 
and  appeals,  in  criminal  matters,  lay  to  him  from  all  the  t"0- 
vinces,"  in  addition  to  which,  the  lieutencnts  in  the  provinces 
often  referred  doubtful  cases  to  the  capital  for  the  imperiai 
decision.'* 

3S-40,  19,  i-it ;  JoMpliiu'  Jeiridi  AiA- 
quitic*,  10,  9,  >. 
4°'  i>9'  'Suet.  Ortir.   33;    TUd   Coi.  JC,  7) 

■  OdL  LL.  Moi.  14,  ]  i  P.  I,  19,  ]  j      Tac.  An.  6,  10,  14,  50  ;  PEd.  ep.  6,  at, 
C.  9,  47, 1 1  C.  3,  x6,  3.  31  '  CajHtol.  M.  Anton.  14. 

•P.  1,  1,  11  i  P.  47,  to,  is,^  39i         »T»c  Ao.  3,   10.16,  37,  4,  !»,  «, 
W.  17.  %  1.  7.10. 

>P.  48,  3,3fi,  pi. ;  Id.   10  J  C.Th.g,  ■' Plin.  ep.  7,  6  ;  Sputiui.  Sem.  41 

1,  5, 6 }  Acu  FeUc.  t,  I,  3  j  5.  Saeuniia.     C.  t,  ig,  i. 

"P.  4<,  "9.   »7.  %  »i  P-  4>.M.». 
>  I  i  4«,  «.  "6. 
|'P.iS,3,6,4g,  9i  P.«,+,i,pr, 
"  Plin.  ep.  10,  97,98  ;  Coll.  LL.  Mm. 
r,  i4i  P.  I.  ig,  14. 
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Since  the  Bcceniofi  or  Constintide,  the  phefect  in  both  ttietm-  pncSa  dnce 
poles  retaittti,  as  liAetoAtfe,  their  cognizance  of  serious  criihes  -;  >  Comtuidne. 
and  the  Prm?Mtui  Oiioim^^  ht  ctn^fain  pntictilkr  cases  respectiiig 
his  ottoc,  did  do  at  l4ttir  instan'te,  ^th  whom  the  Vicariut  ur^i 
Rcma  had  coBcwTeflt  jurisdictk>R.' 

The  PrmfKtus  v^Ubiis  axtju^cated  <m  M»s  sertmnc^imscs;*  Minor  oScdm. 
the  frmt»r  ftpkli  possdssiid  a  simScr  pdv^  in  Constantinople  at  a 
btbrepooh.^ 

The  cnmhtal  jurisdiction  {ffhctHA  in  the  Senate  had  ceased,  and  Crisuul  juif 
in  ntfriace  the  court,  d»  pfxtorbui  piMects,  or  other  confidehdy  ?"''"°^ 
pefBanS)^   or   indeod,   the  Sehate^  \™s   often  crtrimisrioirtid,  fo    """'***'*■ 
cnHBOie  into  criAwc  of  a  nore  notorious   character  oCcuri^ 
tbrowghout  Ac   «*rte  extent  «f  tffc  tm^ifc,   espccialljr  those 
Wfilch  afedted  Ae  sacred  peFsbh  tffthe  empei^.T 

In  the  ^ronnces,  el'cn  in  It^y,  "the  power  of  6spifal  iwcecution  Th«  imperi«i 
rema^tod *iv the  hknds  etf  the  hwperial  lieftitenents,"  with  exteption  lieuwnrawhiw 
of  the  suhurbu  prd'nnceS)  where  the  power  of  punishmeiit  was  e^'ii^T^ 
nMrifiMd  hy  the  (AniuUtrts  and  city  prefects  -,9  but  they  wei^  not  proriDca. 
required  to  trouble  themselves  with  trivial  crimes  and  delintjirert- 
cies,"*j  whidl  were  Irfi  to  the  tnilnicipM  TAa^soittes ;"   this  re- 
mained lo  until  the  iiMi  W  sixth  ccnturiea,  stw^ich  ^riod  the 
'•Diffmsoresi  who  Mp  to  dnM  time  had  nb  penid  pow^,  acquired  a  DcftDtorei 
jurisdiction  in  inferior  matters;"  thenceforth,  dicn,  the  magis-  f*^2^jlj!,?^'°*' 
enues  wei<e  relieved  from  the  prdimihary  examihation  of  g;reat  ^ 
ofienders  which  might  be  delivered  to  dieir  Custody  to  be  trah's- 
mtttcd  to  the  lieutenent,  and  this  duty  was  ti^sfi^ri^  Vo  Hiese 
officers,*' 

^  2395.  

We  h6#  coine  to  the  courts  of  tririuhAl  'competency,  affected  E««pii«ii^ 
to  partieulai-  ofTcilses  and  classes  of  ^rsons.     lii  the  first  class  ^"^^i^"" 
may  be'  placed  the  offenses  against  the  dtingnu,  in  which  the  pne-  ajwoofpet- 
i^t'  possessed  capital  jurisdiction,  as  well  as  over  corporations  nu  md 
concerned  in  this  duty;'*  h^nce  We  meet  with  the  expression, '^"•^ 
Rrafietus  anmna  cum  jurt  ghdti.  ,  the  unona. 

In  the  second  clasi  <:bnie  the  courts  affected  to  Senitoii  {  for  SeunmlfM 
b)  th6  earlier  ages  of  the  imperial  rule,  senatorial  persons,  their  cbdr  prinic(e 

■a  ti4j,  1)  Amm.  HNt.*6j3,sl.        *C.tb.K46,  lit ibif-l  OoA^.  131 

i(N.  iS,(.  C.Th.0,1. 

•A«m.  MiR.  «(,  1,9,  Ji.jl.  '•C.TTi.i,  »i!,  »  ^Jj. 

» W.  jg,  1, 11, «,  41-47.  ''C.Th.i,.9,7,«£oi.  , 

*C.  I, +3,  ij  Caniodop.  nl-.  7i  7.  "C.   ij  jj,  j;  C.  Th.  1,  19,7}  C. 

*  Aitim.  MiTt.  IS,  I,  3  ;  Syminach  cp.  Th.  *>  t,  S  ;  N.  151  6.  . 

4,  4  )  Zniaiiu  5,  i  i,  38  j  Sldon.  AH'io-         "  ^-   ■•  4<  **>  P'-  (  ^-  '>  Si>  7  1  *'- 

ep.  1,7.  Th.  5,1,  S- 

'Id.  "i-.  +!,  »,  iji  G  Th.  13,  5,  3!; 

'  Amln.  Hih.  15,  3,lVJ;  ig,  ■*, *9t  C.  Th.  14,  4,  9;  Cunodor.  nx.  6,  IS; 

1, 13,  3!  I  Zouinai  4,  14.  Ordli  imcr.  t.  1,  n.  3;  6g,  3191. 

'  AmiB.  Mare,  ij,  7,  5  j  C.  Th.  9,  • 

41,  I. 
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wive*  and  children,  had  the  right  of  trial  before  their  own  bodjr,' 
as  is  the  case  with  the  English  House  of  Peers ;  but  in  later  tioies 
they  no  ](»igcr  possessed  this  privil^e;  those  domiciled  in  the 
city  were  made  si^ject  to  the  Prttftctut  wbly  of  such  wise  tibtf 
serious  cases  required  to  he  referred  to  the  emperor;*  and  in  the 
provinces  they  were,  by  a  constitution  of  Constantius,  placed  in 
317  under  the  lieutcnent,*  but  it  soon  became  sctded  law  that 
such  impeachments  should  be  heard,  by  way  of  instnictkHi,  befcre 
the  ordinary  courts,  but  th^  the  Prafcctut  urhi  should  determine 
the  punishment  in  respect  of  oSenses  occurring  in  the  subttrinn 
provinces ;  but  that  the  Praftcti  pralwio  should  be  mauulted, 
with  reference  to  such  as  took  place  in  those  more  remote.* 
>t  of  One  shadow  of  a  privilege  they  still,  however,  retained  in  the 
obligation  incumbent  on  the  urban  prselect,  to  call  in  five  xiact»an 
as  a  council,  to  be  chosen  by  lot  out  of  the  Senate  whenever  a 
Senator  was  put  on  his  tri^  before  him.'  Ttus  last  misenJJc 
remnant  of  the  senatorial  grandeur  was  abolished  by  Justinian, 
who  adopted  into  his  collection  the  constitution  of  CoostJuitiBS 
only.* 

To  the  third  class  may  be  assimed  imperial  oCceis  of  the 
higheu  rank,  hearing  the  title  of  iUustrtt^  who  had  the  right  of 
being  tried  by  the  emperor  in  person,  even  after  the  resignatioa  of 
diat  dignity.' 
Impobl  Geo-         In  the  fourth  class  come  the  imperial  lieutenents  in  the  pro- 
**"""''  vinces,  who  were  triable  before  the  pnetorian  pnefects." 

OAcen  of  the         In  Uie  fifth,  the  officers  of  the  palace,  termed  palatines,  who 
piiKc  ^grc  subject  to  the  master  of  the  offices.^ 

Officiil  pemu       In  the  sixth,  official  persons  who  were  to  be  tried  by  their 

respective  chiefs." 
Impciiil  KneaM       In  the  seventh,  the  colonic  or  tenents,  and  slaves,  on  the  esutcs 
'   '      '    r  to  the  imperial  house,  over  whom  the  count,  of  the 


imperial  nousehold  had  jurisdiction. 

In  the  eizbth,  soldiers,  in  respect  of  whom  Augustus  assigned 
the  criminal  jurisdiction  to  the  pnetorian  prxfeco,  with  certain 
exceptions,  having  reference  to  the  centurions,  and  other  supoior 
officers ;  ■■  but  this  point  is  not  as  dear  as  might  be  wished.** 

In  the  pravincia  dtiarisy  the  imperial  legate  in  command  of 


'  Din  CiM.  51,  ]i,  11,  50,  tfi,  76,  5  i 
Suet.  Ocbr.  5  ft  66 )  Tic.  An.  i,  al-31, 


14, 3  J  Bethnuiui-Hiillweg  Riim.  Gcricko- 


,  7,  S  j  Z«ao  m  C  ), 
14, 3  i  Betlinuiui-Hiillwq  "  "      —    ■  ■ 

»erf*  10. 

.  Hoi?)  M.  Admo.  15J   Penln.         ■  C.Tb.  1,7,*;  CTh.  i,  j,  10. 
io|  SdcC  Olig.   ai  Tk.  Ann.  i],  441  *  ^  *345>  b.  op.  nuiciril  mMRft. 

Plin.  ep.  3,  14,  9,  13;  £utn>p.S,4j  Tic.        "  P.  48.  >9,  6,  M  >  C.  Th.  1,7,4- 
Ann.»,  g4,4,4aj  not  4, 10, 40.  "  C.  1,  lo,  ij  C.  i«,  55,  ji  C.  i», 

■  C.  Th.  9,  40,  10  i  C.  Th.  9,  16,     14.  >*  i  Zonmu  4,  14. 
lo.  "The  catna  daaionin,  ndc   ^sMi 

*  C.  Tb.  9, 1,  I.  h.  op.  n  in  cini  mtttcn. 
'  C.  Tb.  9,  1,  13.  "  Mo  Cim.  Si,  H- 

*  C.  Tb.  1, 1,  la. 
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the  legion  had  jurtsdicdon  over  less  serious  offenses,  but  aipital 
ofienses  must  be  referred  to  the  Prtests.* 

In  the  provittcia  P.  R.^  the  proconsuls  possessed  military  capital 
jurisdiction  only  when  the  jut  giadii,  in  its  restricted  sense,  had 
been  especially  conferred  on  them  by  the  emperor.'  But  penal 
matters,  having  reference  to  superior  officers,  were  brouebt  before 
the  emperor  in  person.'  Constanrius,  however,  transtcrred  this 
jurisdiction  from  the  prxAscts  to  the  magistri  militum^  and, 
Kenerally,  all  offenses  of  2  purely  military  nature  were  cognizable  Ccurti  nurdal. 
by  the  couru  martial.' 

In  the  ninth  class  are  to  be  placed  CHristian  clerks  In  holy  chiuD'an  cieriu 
orders,  with  whose  ecclesiastical  and   ofEcial  delinquencies   the  ^^'',™?*^ 
secular  tribunals  bad  naturally  no  concern,  the  punishment  and  dkt^aftbdr 
penitences  incident  to  such  being  left  to  the  spiritual  tribunals }'  niperionin 
and  the  privilege  of  taking  cognizance  of  the  civil  offenses  of  ecc'«»»»tK»l 
bishops,  and  clerks  in  orders,  was  granted  to  them  in  like  manner  ^^tun. 
as  a  class   privilege.^      Valeiitinian,   however,   transferred   this  Limtpririlcge 
exceptional  jurisdiction   to  the  ordinary  civil  tribunals,^  and  so  ^^?*''  ^ 
the  law  remained  to  the  latest  dmes.^  ^"'^' 


§  2396. 

DtBeta  pubSettt  at  Rome,  were  those  oflenses  which,  from  their  offenra  of  ■ 
injurious  consequences  to  the  public  at  large,  were  exposed  to  the  i»Uk  Mwe 
immediate  animadversion  of  the  State,  and  differed  from  actionis  I™*"  'J- 
populares  and  extra  ordinaria,  as  will  hereafter  appear,     It  will  be, 
however,  necessary  in  the  mean  time  to  treat  this  section  of  the 
subject  historically,  and  shew  the  gradual  pn^css  of  the  criminal 
law  from  the  period  at  which  it  was  treated  exceptionally  to  that 
at  which  regular  criminal  courts  were  established,  and  the  modi- 
fications which  the  penal  law  gradually  underwent,  and  the  form 
it  assumed  under  Justinian's  legislation. 

%  2397- 

In  the  earlier  ^es  of  Rome,  public  olfinises  had  not  been  LnnigiiiiM 
anricipated  by  legiuative  enactments,  vrhich  were  passed  as  the  ofifen«««p«"ed 
necessity  for  them  arose  j  in  the  mean  rime,  each  case  was  treated  ^  "  """^ 
individually,  and  such  punishment  awarded  to  it  as  its  peculiar 
nature  appoured  to  require. 

It  is  dear  that  such  a  system  could  not  continue  long ;  still  it 

■Id.  11]  Wiitu  1. c 4 SOI, ^ ]ii.  *C.  Tb,  16, 1,  iji  C.  1,4,19;  N. 

■  Ko  Cio.  51,  I J  i  OrelU  iiucr.  t  *,  I],  i. 

n.  i£64i  Ci[HM.  Gotdkn.  9.  'C.Th.  16,1,  11,  4.1,  4.7. 

*Dio  Ctm.  s»,  «»,  3J.  •  Kot,  Vil.  3,  34,  i,  pc.  ^  1. 

■-    ■            3i,jj.  "C.  I,  3,  15,  pi.;  C.  I,  4,19,^4; 

)  P.  u,  16,  3i  C.Th.»,  N.  Ij.pnEf.  *;  N.  113,1, 11,^1. 


'P.48,3.9(P-«.'6.3>C.T 
t,  >  j  C.  3,  13, 4  i  C.  »,  36,  ig. 
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was  the  veiienl  practice  of  the  Roman  State  in  many,  peziufs 
originally  in  all,  important  matters,  for  it  will  be  Temembaned  th-* 
.a  comttial  lav  was  reqaired  to  ocmfer  validity  even  ea  a  ti  "  ■ 


M398- 
FerducUio  1  Duitng  tire  -ea:i4ier  period,  it  wo\M  appear  that  there  was  no 

ca^ul  (clonic.  3Jvision  of  serious  Triminal  offenses  under  heads,  or  into  cate- 
gories, this  was  of  later  introduction ;  hence  we  find  that  scriou* 
oficnsct  were  Includtii  under  an  indictment,  termed  ptrdueSt, 
respecting  the  signification  of  which  word  there  is  consideraUc 
<dtnrrencc  of  opinion  ;  it  may,  however,  be  tad  ilown,  that  wfaoso 
by  "  an  evil  deed  ilisturbed  die  pabHc  peace,"  whereby  the  State 
was  called  upon  to  interfere, ''  had  CDtnmitted  an  ofiensc  wtiaeliy 
fae  forfeited  his  life;"  hence  perdueiHmem  aliati  judieate*  tnxf 
be  translated  by  the  English  equivalent,  "  Cap^  fcfenie,"  m 
punishment  of  which  was  scourging,  with  hanging.  But  it  \ff 
•  no  means  appears  that  m  that  earT^  age  the  same  signification  was 
attached  to  perduilHo,  which  it  subsequently  acquired,  Viz.^  dot 
of  an  oifense  against  the  govcmrr^  power  of  ^e  commonweahfa ; 
UKd  It  ■  later  we  may  therefore  take  it  that  the  term  was,  in  Its  original  sigui- 
pmodweipTW  fication,  used  to  represent  the  most  serious  class  of  offenses  in 
""*"  '*"^'  the  State }  hence  the  loss  of  an  aimy,  endeavors  to  obtain  the 
supreme  power,  contempt  of  the  tribunioal  audionty,  were  aQ 
ptrJkellienei,'  of  which  an  instance  occurred  towards  the  dose  of 
the  imperial  pteriod,^  stript,  nevertheless,  of  the  ignomiaiouK  cor- 
poral, and  capital  puntshmeaty  held  no  longer  consistent  with  die 
devated  rights  attaching  to  die  Konian  citizenship.* 
The  Twel»«  The  Twelvc  Tables  first  introduced  a  fixed  penalty  for  betny- 

^Srf'Braj""  ""S  ^  country,  or  a  fellow-citizen,  to  an  enemy,*  and  firom  tau 
Xr  taJa^^    <iiii^  ^7  gradual  steps,  we  find  developed  the  pnnci[Je  of  natioDal 
sovereignty,^  and  consequeody  that  of  sedition  or  treasoa  against 
the  Sute,  as  an  act  tending  to  ityure  or  bring  into  danger  the 
dignity,  supremacy,  and  power  of  the  common  weal  th.^     To  cany 
Liter  km         out  this  conception,  many  laws  were  passed  at  diiFerent  times  for 
■gainn  troBni.  th^  punishment  of  the  critrun  Line  majtstatis :  the  Itx  jfpuUia,  the 
date  and  contents  of  \idiich  are  not  known;*   the  lex  Jt^ms, 
passed  A.u.c.  664;i>  the  lex  CntieUa^"  A.U.C.  673 1  and  dic^ 
Julia  of  Caisar,  a.u.c.  708. 

■  Lit.  I,  i(  I  tli«  moHer  V  Haniiai  *  Cc  pra  lUUr.  ],  4, 5. 

of  kk  Mter.    Thne  U  miKh  iaaamiat  on  *  P.  4!,  4,  }. 

thli  pijnt.    Rnblao  ind  KocMling  uU  the  *  Ck.  if.  (Jaintil.  lut.  unt,  7,  ]|  iafin. 

offeoK  ffrimirit,  bcuuu  Hontisi  uitki-  *  Gc  de  one  t,  39  j  ont.  put.  y> ;  it 

nted  tbc  iHiul  ttgil  ■nihoritj;  Sigoniu  Ie  inTcnt.  s,  17,  lt{  in  Ven.  4,  31. 

Schweppe  becitiM  the  aetwu  ioat  In  the  *  Cic.  dc  onr  1,35,  49, 

oght  of  the  kiaEind  pn^le,  tbcnbyKtk-  ■  Vil.  Mix.  >,  6,  4)  AicOO.  ill  C«nwl. 

ing  to  reoiier  it  1  ipedo  of  tRUan,  ct  »ide  p.  79,  Orell. 

Rein.  Criminalr.  p.  4(7.  '*  Cic.  in  Pit.  at  |  pro  CloMt.  ]5  j  in 

'Li*.   X,  4t,  5,  10,  16,   ],  41,  l6i  VCTT.  I,  5;  idlim.  3,  II ;  AnuB.  Hue 

Diooyi.  t,  77,  78.  19,  t%,  17. 
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The  second  le*  JvUa^  passed  under  Augustus,  appears  to  have 
been  not  oxAy  distinct  from  this,  but  to  nave  had  an  infinitely 
greater  scope,'  and  to  have  included  many,  of  those  cases  in  which, 
fonnerly,  an  indictment  for  perdmllh  was.  the  usual  course,  the 
old  penalty  of  which  was,  however,  changed  into  the  aqute  et 
ignis  iniirSctio,* 

%  2399- 

On  the  centralization  of  all  the  rights  and  privileges  of  the  TruMa  agiintt 
Roman  people  in  the  sole  person  of  the  emperor,  the  conception  f*"*  ""(^  »• 
of  treason  against  the  sovereign  was  naturaUjr  ingendered,  because  tian^^sncc, 
the  majesty  of  the  Roman'  people  was  offended  in  his  person. 
Augustus  seems  to  have  been  the  iint  who  invoked  this  law  for 
the  prosecution  of  libels,'  and  which  progressed  with  such  rapid 
strides,  that  under  Tiberius  the  slightest  disrespect  to  the  sove- 
reign involved  an  indictment  for  lese  majes^.* 

The  more  strict  infiiction  of  severer  punishments  induced  a  Trenon  man 
more   precise  definition  of  treason,   the   effect   of  which  was,  p«^)"'e- 
that  no  act  or  proposition  was  to  be  accounted  treasonable  which    "   ' 
was  not  avowedly  aimed    against    the   commonwealth   or    the 
sovereign.* 

The  other  acts  which  the  Ux  "Julia  declared  to  be  treasonable, 
and,  therefore,  punishable  under  that  denomination,  were  animad- 
verted   on,   though    not  in   that   severe    manner.^     The  term 
perduelHo  now  acquired  the  signification  it  ultimately  assumed,  PcrdDelllait 
namely,  that  of  crimen  majeiiatts,  or  high  treason,  to  which  it  was  "^J^"''' . 
thenceforth    exclusively  applied,    and   thus  acquired    a  particular  ^^nmale^ 
instead  of  a  general  signification.^  tatii. 

In  the  later  imperial  age,  some  stringent  provisions  were  added, .  ^"""^ '**'? 
and  cautious  as  Theodosius  certainly  was,  even  in  respect  of  theByiudni 
treasonable  words  spolten,"  Arcadius  recklessly  declared  even  com-  cmpemrwich 
pasang  the  life  of  certain  stated  high  official  persons  to  be  a  crimen  ""pefotm-. 
majisfatis^  a  principle  which  received  a  still  further  extension  by  *"**' 
other  constitutions,'"  and  was  adopted  by  Henry  VIII.  of  England. 

Under  the  earlier  emperors,"  this  offense  involved  confiscation  inTolred  coofit- 
of  property,"  and  a  curse  on  the  memory  of  the  culprit.'*  Arcadius  ewioii. 
and  Honorius,  however,  did  not  scruple  to  visit  the  sins  of  guilty 


'P.  4».  4,  I.  %  1 J  U.  1,3,4.  pr.i 
Tm.  Ann.  I,  71. 
•CcPhil..,,. 

'P.37,  »4.4lP.4i,4.9i  P-48.«> 

'T»c.  Ann,  i,  7« ;  Dio  Ca«.  56,  171 

•C.  9!  ■,!,?.. 

Sb«.  Oct«»,  55. 

*  Tae.  Ann.  i,  73^,  a,  50,  j,  38,  64, 
6,  iS,i4.4»i  Suet.  Tib.  sSj  Nwo  m 
Domit.   10,  i»iP.  43,  4,  4,^1}  Id.  s 

"  P.  +0.  4>  "  i  ^*^  R-  S.  s,  19.  %  '  i 

"_C.Th.,,.,,„C.,,.,,6iC.9. 

Y'':"'«-S!.>9,§M<:-9.!!- 

"PLa.i»in.g.4.iC.9,8,5,pr.iN. 
i]S,  ]}.  ThiibOicnmningoflhcwnd 
AlDnie,  which  a  of  CcUc  ongu. 

*  P.  48,  4,  11. 

i"P.  4>.  .9,  .«ia9.1,SiI.4,  ■«. 
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parents  on  their  innocent  children,*  of  ivhich  the  proscripdon  of 

Sulla  supplies  the  tint  example." 
i      Since  the  age  of  Aurelius  an  indictment  once  commenced  did 
Mt^te  «di    not  ai^„  ^tj,  (he  death  of  the  party  accused  j  it  could  not  odf 

be  continued  but  even  commenced  after  his  death.* 
t»wi  0/ Ab  The  Twelve  Tables  animadverted  upon  meetings  at  nigfat  wifc 

M^  iritabon*    ''^"'''i*  '"^  incitements  and  agitation  lo  revolts,*  bctra^l  or  deaei^ 

tton  to  the  enemy,"  were  assimikited  to  treasons. 

§  2400. 

Offimet  (giiiut      Offenses  against  religion  were  also  included  in  crimes  agaiiM  the 

^'^wi^  '^'  ^^^'>  because  the  religion,  from  the  age  of  Numa,  had  Eieeii  so  loti- 

Stan.  matcly  interwoven  with  the  common  polity,  that  Rome  may  be  hiAf 

said  to  have  had  in  those  days  as  much  a  state  church,  is  Endand 

at  the  present  time,  and  to  have  tolerated  dissent  infinitely  leu ; 

hence,  strangers  were  allowed  to  profess  their  own  creeds,  because, 

not  possessing  the  r^hts  of  citizens,  they  had  no  participatioo  b 

the  national  ntcs.'    On  the  other  hand,  they  were  notaDowed,  by 

the  introduction  of  new  doctrines,  or  the  public  practice  of  f^ 

ligious  ceremonies,  to  set  up  any  competition  with  the  cstaUidied 

I  faith.     This  was,  however,  hardly  a  legal  question,  but  radKf  oae 

'  with  which  the  higher  authorities  had  concern,  who  interfered  as 

,  occasion  seemed  to  require,  by  admonitory  and  prohibitory  c^ctt, 

and  divers  pains  and  penalties  up  to  capital  punishment."    Tfce 

emperors  punished  for  this  oSense  persons  of  consideradoa,  by 

deportatio^  and  those  of  an  inferior  grade  by  death  jS  the  sane 

penalties  applied  later  to  perversion  to  Judaism.^ 

Severe  penalties  were  infbrced  against  the  Christians  j  b;tt,tbefe 

re  poKcntcd  {^  j,q  reason  to  suppose  in  a  greater  degree  than  against  otoer  noa- 

)otmas^'  conformists ;  indeed,  the  accounts  of  the  persecutions  they  jre 

•.  said  to  have  suffered,  rest,  fbr  the  most  part,  on  the  very  tu^ 

picious  dicta  of  persons  living  long  after  the  events  they  prctctMl  to 

record  t  and  are  so  intermixed  with  the  legends  of  the  martyrs*' 

and  saints,  now  generally  believed  to  be  fooulous — have  distilled 

through  such  infected  channels — been  so  notoriously  garbled — come 

out  of  such  suspicious  custody,  and  are  attested  by  authors**  so 

'  C.  9,   S,  Jt  ^  i(  ]>  4f  *  i  4  'HS<  **  bucauribn^  ■.  568 )  Vfh  Cmu  {4,  (. 

h.  op.  '  Paol  R-  S.  J,  zt,  ^  I ;  Ccflu.  tX. 

*  DIanjn.  S,  So.  Mo*.  iSi  }' 

*  P.  li,  4,  II  i  P.  4I,  *,  ao  {  C,  9,  "  P.  fS,  i,  II,  p.(  Sputiaa  Sera.  17J 

' -'     -    t   -  n-.-iD    c     -J,  „,^j,^ 


g,  7,  6  i  P.  3I,  16,  I,  %  3.  Paul  R.  S.  5, 

'  Poiciiu  tatia  dcdam.  In  Cilil.  19.  "  AcM  S.  luc 

•  Piul  R.  S.  5,  11,  %  1 1  P.  4t,  I,  J,  At  mottt  pence.  13, 

S  4  i  P.  4J,  19,  j!,  4  1  i  C.  9,  JO,  I,  s.  "  "-—I — '- 

•Lit.  30,4,ji  P.  4»,  I9,!,^»jld.  . 

j),  ^  1.  tDT  in   which   he  II   ., 

T  W^ierGcf.d.  R.  R.  ^  i99,iii,aSG,  auEhm  with  whom  it  ii  Mill  b  on  powtr 

S96  i  %  %gi,  h.  op.  to  compare  hu  worki. 

*Ut.  4,  JO,  »s,  1,  39,  14-18;  S.C. 


Eiuebmi  itandi  at  tike  head  of  tLoe, 
Kat.  Eccl.  I,  1,  notariani  lor  the  effisa- 
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notorious  for  a  diskoncK  gu1>ling  of  htHoiy,  or  for  £U»icxtuig 
evidence,'  as  to  forfeit  aS  claim  whatever  to  ^  coafidencc  of 
those  who  are  indioctl  to  thinlc  that  a  great  jcxistent  iaxx  ookber 
requires  nor  derives  addidoiral  9b^^ky  bora  drcumatances  wUch, 
even  if  truci  prove  at  most  but  a  perseverance  «Bd  obstinat^ 
already  adaiowUdgsd  b>  be  general  and  common  to  the  perse- 
cuted sects  of  ail  c^sedsi  .augmettting  ta  proportion  to  Ac  vigor 
of  the  oppression. 

That  the  Christians,  in  common  iwith  other  heretical  wets, 
were  subject  to  persecuQo«>  is  tmdovbted  ;  but  as  tfaar  creed  was 
of  a  nature  in  nowise  dangerous  to  the  State,  but,  on  the  con- 
trary, was  based  on  obedience  to  the  ruling  power,  whatever  jdtat 
might  be,*  there  is  eveiv  reason  to  assume,  that  so  harmless  a  class 
of  men  was  not  exposed  to  aay  forticiUar  animadversion.  When- 
ever a  sect  became  too  numerous  in  Rome  to  be  suppressed. 
Its  presiding  deity  was  formally  received  tnto  the  Roman  pantheon, 
thereby  acquiring  a  sort  of  quirittan  cioKensfaip,  as  was  the  case 
with  the  Egyptian  dekies,  and  indeed,  ultimately,  with  ChriM  hioa- 
self.  Before  Constantine,  adroitly  observed  the  immense  number 
of  sectaries  of  the  new  rel^on,  ajul  printed  by  the  circumstance 
to  combat  his  opponents,  by  calling  them  around  him  under  the 
banner  of  the  cross ;  thus  the  once  persecuted  sect  was  suddenly 
called  to  exchange  situations  with  its  persecutors,  who  prob^y 
had,  from  respect  to  their  numbers,  and  still  more  by  die  legs 
recf^nition  of  the  Chrisdao  faith  by  the  Stau,  loi^  ceased  to 
persecute. 

The  ^t  of  the  early  Christians  having  been  persecuted  at  aH  is 
undoubtedly  ataibutaiUe  to  the  circumstance  of  the  first  cch^ 
verts  to  Christiaiuiv  having  been  Jews,  who  were  known  to 
expect  a  temporal  ku^don.  When,  therefcH^,  the  Romans  heard 
that  the  Messiah  was  come,  they  treated  them,  the  Jews,  as 
traitors  against  the  State,  and  no  disdnction  was  made  between 
such  and  the  Gendles  who  adhered  to  the  new  teligion  in  the  true 
conception  of  a  spiritual  inheritance. 

%  2401. 

Whatever  oppression,  however,  the  eariy  Christians  underwent  powcutioa 
during  the  commencement  of  the  first  tricenary,  their  descendents  ^thctnij 
in  the  f^th  lost  no  time  in  avenging  by  like  means,  at  the  close  of  ""' 

that  period  ;  for  we  find  constitutions  of  Cooswitlne,  of  a  most 
cruel  and  persecutory  description,  enacted  gainst  non-Christians 
as  early  as  a.d.  315. 

■Some  afthneinctediMr  minute  dctiili  iSax,  },hI.Si 

of  proctdun  igiiiut  the  theo  heieric  HCf       '" ' —  '"' 

of  Chriiduu,  Tide  AcR  manyt.  P.  Tb«v 

dorici  Ruin,  irt  open  k  nudjo  collect*  ■  Renter  uota  Cmm  the  thioff  vi>i^ 

cdiM    pet   Bern.   Ctinn    Ang.    VindeL  u«  Cmx'i^  Uatk.  aa,  •!- 

vol.   III.  4  « 
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The  rtijpooi  These  persecutions  for  heresy  and  paganism  continued  steadijr 

penecudoni  of    on  the  increase  up  to  the  time  of  Justinian,  between  ivhom  aar 
Jmdniaii.  jjjj  modern    parallel,  Louis  XIV.    of  France,'  there  are  mM^ 

points  of  characteristic  resemblance,  of  which  their  mutual  po^ 
secution  of  heresy  is  not  the  least  remarkable,  for  Louts,  und^^  Ag 
hypocritical  influence  of  Madame  de  Maintenon,*  inve^^Ktl  ii» 
less  bitterly  against  the  Jansenists  and  Protestant  heretics,  thm  im 
imperial  cousin  had  done.  1160  years  before  against  the  Jew^ 
Samaritans,  and  Manicbxans.' 

Justinian's  persecutions  were  as  pertinacious  as  they  were  TMie4 
and  severe  ;  his  edictal  decree  for  conversion  within  three  moKthl 
was,  however,  less  successful  than  that  of  the  great  Ei^nh 
Henry.  The  Montanists  of  Phrygia  prefi:rred  martyrdora  t> 
orthodoxy  ;*  the  Arians  long  maintained  their  ground  j  but  to  Ae 
wretched  pagans  was  tendered  the  option  of  death  on  the  %Toy^ 
and  accepted  or  rejected,  according  to  the  fanaticism  and  cg^ 
stancy,  or  moral  weakness  of  the  individuals.  By  this  presawe 
,  the  orthodox  church  acquired  70,000  proselytes  at  one  BM 
swoop  ; '  the  Jews,  deprived  of  their  religious  immunities,  imr 
compelled  to  accept  the  Julian  chronology ;  the  Samariaai, 
driven  to  desperation,  were  destroyed,  or  sold  to  the  fbreip 
p^ans  as  slaves ;  the  remnant  of  that  people  was  compdled  o 
apostatize  at  the  edge  of  the  sword;  and  it  is  asserted,  ioo,000 
perished  in  ^at  war :  their  country  was  made  desolate,  and  their  fts^ 
tile  inheritance  has  never  since  been  fiilly  peopled.  These  scnselcM 
persecutions  contributed,  at  a  later  period,  to  aid  Mohammed  OL 
in  his  overthrow  of  the  Komano>GreeIc  empire  ;  and  the  inbabt- 
tants  of  those  fertile  and  glorious  lands  may  now  draw  a  comput 
son  between  the  liberty  of  conscience  and  protection  now  gtaiiited 
to  their  worship,  by  the  professors  of  a  strange  but  hr  more  tah- 
rant  creed,  and  the  former  persecutions  of  all  such  as  departed  fioi 
the  strict  imperial  orthodoxy  by  no  means  flattering  to  the  latttr. 
ofnon-Chrit-  It  is  true  Jews  could  not  be  summoned  to  appear  in  court,  or 
^*°^  cite  others  during  their  festivals,*  but  they  were  not  allowed  to 

intermarry  with  ChristianSj^  and  conversion  of  a  Cbnsdan  to 
Judaism  was  capital.^  They  could  not  acquire  slaves  other  thao 
Jews,  nor  convert  such  under  pain  of  death  j^  and  the  punisbment 
of  stoning,  inflicted  by  Jews  on  renegades  firom  their  religion,  in- 
curred the  pain  of  burning  alive,"  for  principals  and  accomplices. 

>  SqU  more  reToIdng  i<  the  muicR  of  >  Gibb.  DecL  ft  FiU,  A.  40,  p.  46,«d. 

Che  Hugacnsc  Proteianti  on  [he  eve  of  Sc  Milmin  1847. 

Biitholomew   (14th  Aujutt}  by    Chirin  *  Mnhom  de  reb.  Chriit.  inlz  Ooait. 

IX.  1571.  p.  410-414. 

*  Sumondl  HiiC  da  Fnncaii,  toI.  ij,  *  Oibb.  in  Theophui,  Cnron.  f.  15]. 

ch.  37,  ed.  1847  ;  Ke  alio  1  pjijlel  to  the  •  C.  I,  9,  1. 

KCiet   hutoiy  at  AQCcdoca  of  Procopiuj,  ^  Id.  6. 

Lei  Cfarooique]  de  ro«Il  de  Bouf,  Bruiellei  *  Id.  iS. 

"8+7;       
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Papuis  hied  still  worse,^tbeir  temples  were  to  be  closed,'  OfFapti*. 
and  they  were  to  abstaih  from  all  sacrifices  under  pain  of  decapita- 
tion, and  confiscation  of  property.  i 

With  respect  to  sectaries,  they  were  deprived  of  all  civil  rights, 
more  especially  Manichxans  and  Oonalistx,*  who  could  have  no 
Testing  place ;  and  it  was  even  considered  a  boon  to  allow  heretics 
the  conunon  law  right  of  burial.'  Manichseans  were  to  be  decapi- 
tated when  caught,  their  property  estreated  to  the  Fiscus,  except 
that  left  to  their  orthodox  children  i*  and  those  Manichzans  who 
relapsed  from  the  orthodox  iaith,  or  continued  to  consort  with 
Manichieans,  were  punishable  capitally,' 

Other  sectaries  were  in  a  less    un&vourable    position,  and  or  other  mc- 
enumerated  in  the  Codex  as  follows : —  '*"'*■ 

Ariani ;  Macedoniani ;  Pneumatamaehi ;  ApeUnariani ;  Nova-  Sccomu  mea 
tiani,  or  Sebatiatii  i  Eunomiani;  TetraiUt^^m  fessarticiedteaiiitit  i  ^™«*intl>e 
P'alentiniani ;  Pauliani  ;  Papianiitie ;  Mmtanistie^  or  PriicilU- 
anist/e,  or  Phryget^  or  Pepa%ilie;  Marciomstit  i  Borboritie ; 
Afessaliani ;  Euebita^  or  Entbauiiasta ;  Denatistte  i  Audianii 
Hydnfaraiastm  i  7ascBdtapta  i  Batrachit^i  Hermageniam  i  PhO' 
ttniani  ;  Pauiiitiantj  MarceUiani ;  Ophiiie  ;  Eucratisttt ;  Carpa- 
cratila ;  Saccophorifi-  This  ample  list  concludes  with  et  qui 
ad  imam  usqiu  sceltrum  nequitiam  pervenerunt  Manicbai^  all  of 
Mrhom,  except  the  last,  who  were  to  be  destroyed,  were  at  least  to 
be  driven  from  the  Roman  territory. 

Manichxans  could  be  even  accused  alter  death,  because,  as  they  Munichicini  in 
WCTC  deprived  of  all  civil  rights,  their  testaments  could  be  in-  P*^'"!"' 
validated  by  these  means,  and  their  property  confiscated  i'  and 
generally  the  emperor  says, — PrweUgia  qua  eantemplatitne  reUgimit 
induJta  lunt  Catholics  tantum  iegis,  obiervataribus  prodtsse  tptrtet ; 
Haretieos  aan  solum  ab  his  priveUgUs  aiienu  ttst  valumusj  ud^tiam 
diversis  ntuneribus  comtrtngi  et  subjici. 


§  24.02. 

In  the  second  part  of  the  decree  of  Gregory,"  there  is  a  still  S 
more  detailed  list  of  heretic  sects,  amounting  to  no  less  than  sixty-  * 
eight  in  number,9  with  explanatory  remarks,  and  the  concluding  ^ 


'  C.  I,  tt,  I  &  1.  Setbuii,  MelcfaiKdMhiini,  An£clid,A^- 

'  C.  t,  S,  4,  pt.  M  5.  tolici,  Cerdoniini,  Mircimlit^,  Aitocirnte, 

'Id.  91  Id.  II,  II.  Aquwii,  Sereriini,  Taliani  live  Encradca, 

*  Id.  15.                    ■  Aiogii,Cltaphijrg»,C«h»ri,  Pauliani, Htr- 

*  id.  ;.  raftidM'i,   Maniibirl,    AnlhrojKjmorphitie, 

*  EuCTcho  Sc  Nntorii  j  Id.  S.  Hirnchiiz,  Nontuni,  Monuiu,  Ebiuoitc, 
^  C.  I,  S)4i^4t  C  I)  $t  ■■  Phiiitieni,  Aeriinj,  Actiuii,  Origcnianj, 
■  D,  14,  ],  3^.  NoetUni,  SabeUiani,  jirriaii,  BtteiJniaiiif 

*  Simooiini,  Mcundrini,  Bulidiani,  Apolt'maritt^,  Anlidiconuriuc,  Mc[an(U- 
Nicolaitc,  Gnostici,  Cirpocndanl,  Cerin-  manits,  Patriluai,  CoUutkiaai,  Floriani, 
th'uoi,  NaiaTxi,  Ophlue,  ^d/cMinwu,  Ap-  i}oiutiU.<,Bono>UnJ,CircumcxHiMa,  Frii- 
pelliw,   Anhontiici,    Adimbni,  Ciinani,  ciULuiila,  Luclferiani,  Joviniinktz,  Hcl- 
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<)bserTation  diat  this  is  hi  fzora  being  a  perfect  list,  as  duK  wn 
many  not  distinguished  by  any  particnlu'  denominauioD, — Sm*t  tt 
alia  bariui  tint  aiutart  et  lim  itaminHut.  This  tDcnaw  tmJt 
place  in  200  ynn. 

The  cinon  hw  is  not  more  moiterate  with  rc»p«ct  to  1 
riND  the  Codex,  as  may  ba  seen  in  the  S**ti  DtcrtUUhim  Ji  i 
rttieiij^  in  which  the  inquickonal  pracedingt  i^aiott  1 
detaited.    The  tons  of  such  are  incapable  of  ec  ' 
ficM,  or  public  secular  offices,  to  the  secooi  degree  in  the  p 
and  first  in  the  maternal  linev*    The  goods  of  boebcs  uc  t 
fUcatable*  by  sentence  of  the  ecclesiastical  jndge. 

The  exercise  of  the  inquisition  into  the  religious  tenets  of  4e 
accused,  and  the  severity  widi  which  cremation  was  e 
Spaoij  under  Philip;  and  tfae  persecuttons  of  the  1 
nadTes  of  South  America,  by  the  followers  of  the  • 
Certet)  surpass  the  torments  to  which  even  die  CuhoUc  a 
assore  us  tha  early  Christians  were  subjeaed  ;  and  remaia  aa 
faiddiUe  stain  upon  those,  who  dns  di^raced  the  benerolaat  fitt 
to  which  they  Monged. 

The  Koran*  docs  not  inflict  any  penalties  on  non-Moslea^  Ae 
'  mmim  being  *'Let  there  be  no  violence  in  religicH] ;"  feUsinlip 
mav  exist  with  Christians,  for  both  believe  in  Christ,  with  ccRida 
d)(feraices,  but  there  can  be  no  communion  with  Jew  or  P^gMi 
hence  either  must  become  Christians  before  they  are  receiTdde 
into  the  Moslem  faith.  Christians  pay  a  poll-tax,  called  b 
Turiecy  Haraltb-,  which  is  the  ransom  of  their  lives,  aM, 
as  is  vulgarly  supposed,  because  th^  have  forfeited  tfieM  ■ 
Christians,  but  because  they  have  forfeited  them  as  priacMtn 
of  war,  and  redeme  them  by  thii  annual  tine.  Their  iliii  na  Ji 
eadon  to  bear  arms  has  a  double  pdiucal  reason  j  firtt^  le> 
cause  Mohammedan  governments  do  not  consider  it  safe  to  as 
the  Christian  population  ;  and,  secondly,  because  the  wars  wodU 
be,  for  the  most  part,  carried  on  agamst  Christian  natioiis,  at 
which  they  would  scarcely  like  to  trust  them ;  hence,  Ibnneify, 
they  acted  as  sailors  on  board  Moslem  ships  of  war,  but  not  v 
artillerymen.  This  disability  does  not  apply  to  civil  offices, 
since  Turkey  and  Persia  do  not  hesitate  to  nominate  ChrittiaD 
subjects  as  ministers  at  foreign  courts,  or  to  the  various  dv3  de- 
partments of  State.     Apostacy,  however,  is  punishable  by  deadL 

vMuii,  Pitcnuuu,  AraUci,  TenvllunlMa,  Bnida  of  Nonb  Antiicui  McttdHJM 

Titatraat^iOiiit,   K^l*gci,     Vd»pta\,  wtrt  to  be  included. 

Nar^liBii,    SmHeiaM,    Acephili,    Thco.  '  Wiltxr  Kirdtatrtcli^  ^  104. 

dsvani,    Agnoitx,    Titlhdta:.        Thatc  lind  e]3,  the  coaidtutHD  of  " 

primed  in  Italia  ate  mentiooed  abo  bj  Jua-  and  VitentlniiD  dalta  438. 

tiaiui,  lot  many  appear  to  have  vanuhed         ■  In  6cd,  ;,  1,  10;  in  don.  ' 

dnce  hia  time.     On  the  otlier  hand,  the  com.  li  ]  ;  j(.  j,  7,  i<. 

Mcrcne  of  lecedera  fam    the    AaglJcin  'In  Gta,  5,  s,  15  j  Id.  19. 

church  alone  vrauM  ionn  a  atUI  more  ht.  '  Sale*!  Konn  Sura,  i,  p.  at. 

middle  lift,  eipecbll]'  if  the  coriooi  in- 
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*    ^403- 

Next  to  crimes  against  the  sovereignty  and  reli^on,  are  those  AmlNtu. 
interfering  with  the  pure  administration  of  tbe  State,  the  first  of 
which  was  ambitus ;  this  crime  consisted  in  using  undue  means  to 
obtain  public  offices,  the  word  ambire  signifvmg  to  use  perse- 
veringly  and  obstinately,  means  to  obtain  a  magistracy,  which  were 
not  conformable  with  law.  Under  this  denomination  came  treat- 
ing by  assemblies,  dinners,  or  gifts,  by  buying  votes,  and  bv 
intimidation,  all  arts  equally  well  known  and  practised  with 
equal  diligence  and  abllil^  by  the  candidates  for  parliament  at  tbe 
present  day,  who  vie  with  their  Roman  prototypes  in  ruining 
themselves  by  the  candidature  for  a  so  culed  honorafy  office  ^ 
but  in  Rome,  as  in  Endand,  the  office  is  by  no  means  purely 
honorary,  for  although  there  is  no  direct  remuneration,  yet  botn 
hoped  to  improve  their  fortunes,  their  &me,  or  their  means. 

Roman  candidates,  it  would  appear,  had  agents  called  inltr-  Mode  of  ua- 
preteSy  who  conducted  the  negoclation,  and  struck  the  bargain  TiMiiguiRoiDc. 
with  the  voters;  there  were  uso  others  termed  tequestra-,  with 
whom  the  agreed  sum  was  deposited,  and  dhisores,  who  distri- 
buted the  funds,^  and  other  persons  under  the  denominations  of 
prapinquiy  relatives  of  all  degrees ;  lucessarii,  or  friends,  clients,  and 
the  like  j  also  persons  employed  to  praise  the  candidate  publicly, 
who,  under  their  various  denominations,  may  be  generally  classed 
as  electioneering  agents.  The  candidates  were  accompanied  by 
nemmclaterei,  or  monitarei,  whose  duty  it  was  to  whisper  the 
name  and  peculiarities  of  the  voter  canvassed  to  the  candidate;* 
sometimes  they  were  termed  farteres^  or  "  stuffen,"  because 
they  crammed,  as  it  were,  the  Information  into  the  ears  of  the 
candidate,  who  addressed  the  voters  in  the  most  endearing  and 
flattering  terms,  hlandittitf  calling  them,  as  might  seem  most 
appropnate,  fathers^  brothers,  sons,  and  patrons.  In  short,  there 
appears  to  have  been  no  meanness  known  in  the  nineteenth 
century,  of  which  the  Roman  patricians  were  not  guUty  to  gain 
their  end,  long  even  before  the  Christian  era. 

Many  endeavors  were  made,  by  laws  of  the  most  stringent 
description,  to  restrain  this  disgraceful  abuse,  which  appears,  as 
in  England,  rather  to  have  florished  than  not,  under  this  political 
persecution." 

%  0404. 
The  iirst  of  these  laws  of  which  we  have  any  notice,  was  the  Uwiiamtrunc 
ItK  Pinaria  el  Furia,  introduced  by  military  tribunes  of  those  u^f^'"""" 

'  Pcdiao  in  Fncm.  let  in  Vat.  ji,  *  Horat.  ep.  i,  6, 49-54. 

p.  «.  'lj»,  4,  IS.  7.   'i>  9>  »S  V>>   '9( 

•  Cic  pn  Mar.  j6  j  Win.  ep.  »,  14.  Pohfb.  6,  56  ( 54). 
'  f  anu  V.  Faitoret. 
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;  names,  A.u.c.  321 ;  this  law  forbade  the  person  seeking  office 
to  wear  a  white  robe,'  taga  candiday  whence  the  word  candulatMi  ;* 
but  it  appears  that  this  law  was  not  lone  in  force,  or  had  Ikdc 
effect.  In  395  A.u.c,  under  the  consulship  of  Fabius  Ambas- 
tus,  and  C.  PJautius  Proculus,  the  lex  Poelelia  was  introduced  hf 
the  tribune  C.  Poetelius,  the  object  of  which  was  to  check  at 
ambition  of  upstarts,  who  "  ventilated"  themselves  ia  public  fm 
the  pui^ose  of  becoming  known.'  The  next  was  die  lex  B^ia 
Mmilia,  passed  A.u.c.  571  by  the  consuls  Cn.  Bsbius,  and  L. 
^milius  Paullus,  to  restrain  largitimes,  or  bounties.* 

The  most  important,  however,  of  ail,  was  the  lex  CanuS^ 
probablv  introduced  a.u.c.  595,  by  the  tribune  Cn.  ConieliBC 
Dolabella,  by  which  a  candidate  found  guiln  of  bribery  w^is  d»- 
franchised,  so  lar  as  holding  a  magistracy  is  concerned,  for  loi 
years.'  Heineccius''  thinks  that  this  is  the  same  law  whidi  a 
sometimes  mentioned  as  the  lex  Cornelia  Fuhia,  M.  Fulnns 
Nobilior  having  been  the  colleague  of  Dolabella,^  and  chat  the 
punishment  appended  to  its  infraction  was,  at  first,  civilly  ca[»tal, 
that  is  to  say,  was  punishable  by  exDe,  because  Q.  Coponlus  wts 
shortly  after  convicted  of  having  given  a  cask  of  wine  to  a  voter-* 
In  634  A.u.c,  Marcus  the  tribune  introduced  the  lex  MariM. 
providing  that  the  gangways,  termed  pentti,  should  be  constructeo 
narrower,  to  prevent  the  voters  being  intimidated ;  ^  and  about 
this  time  it  is  probable  that  the  quesih  ambitus  was  made  ptrpetua^ ' 
because,  A.u.c.  639,  P.  Rutilius  and  M.  Scaurus  accused  each 
other  reciprocally  of  this  oiFense ;"  about  the  same  time  the  lex 
Faiia,  respecting  the  number  of  followers,  was  declared  by  the 
popular  voice  to  be  antiquated.'* 

The  lex  Acilia  Calpurnia,  introduced  a.u.c.  686,  by  the  coo- 
Euls,  M.  Acilius  and  C  Calpumius  Piso,  disqualified  persons,  con- 
victed of  ambitus,  from  ever  filling  a  magistracy,  or  bei^  elected 
into  the  Senate,  together  with  a  pecuniary  mulct."  This  was 
followed  by  the  lex  Tullia^  passed  in  A.u.c.  690,  under  the  con- 
sulship of  Cicero  and  Antony,  which  extended  the  preceding  law, 
against  those  hired  to  assist  the  candidates,  to  follow  them,  to 
hTl  the  public  places  with  gladiators  and  populace,  to  give  public 
dinners,7.or  gladiatorial  shows,  within  two  years  of  the  candida- 
ture, except  obliged  to  do  so  on  a  certain  day  by  testamentary 
bequest.'*   , 

'  L'lv.  4,  15.  '°  Cic.  Brnl.  jo. 

'  I'he  Candidilui  Ptincipii  waa   quite  "  Ajcan.  Fed.  ia  ont.    Cic.  pro  M. 

another  pcnon,  tbe  Emperor'!  ipokeuDin  Scauro  p.  171. 

in  ^c  Senate  at  a  later  period.  "  Cic.  pro  Mar.  34. 

*LiT.  7,  15.               *  Ii>.  40,  10.  "  Dio  Cut.  3G,  II ;  Akod.  in  ComeL 

'  Lit.  ip.  4,  7 }  Schol.  Bob.  pro  SyUi,  S,  p.  €t,  Orell. ;  Scbol.  Bob.  pro  Sylta,  5, 

p.  j6i,  OrelL  p.  j6i,  Orell. ;  Cic.  pro  Mur.  13. 

■  A.  R.  4, 18,78.  "Gc.  in  Vat.  15;  CNo  Can.  37i  i«  i 

'  LiT.  ep.  47,  4G.  Cic.    Mur.   3,   13,    31;  Schol.  Bobi.  pn 

'  Plin,  H.  N.  35,  46.  Sylla,  ;,  p.  361 ;  pra  ScM.  64,  p.  30}, 
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The  penalty  involved  by  an  infraction  of  this  law,  was  ten 
years  banishment,  in  addition  to  other  penalties. 

Two  years  later,  that  is  A.u.c.  692,  the  severity  of  this  law 
was  sought  to  be  increased  by  the  Ux  Aufidia-,  proposed  under  the  i-«  Aofidla. 
consulship  of  M.  Valerius  Messalla  and  M.  Pupius  Piso,  on  the 
motion    of  Aufidius   Lurco,   the   tribune,   which    provided    that 
Mrhoso  promised  money  in  a  tribe,  should  not  be  punishable  if 
he  did  not  give  it ;  but  if  he  did,  he  should  pay  3,000  sesterces 
to   each    tribe   during    life;'    this    law,    however,    was    short 
]ivcd,=  or  did   not   pass.*     About  the   same  time,   A.u.c.   696 
(699  P),  the  lex  Licinia  was  introduced  by  Cn.  Pompeius  and  LnLicinh. 
M.  Licinius  Crassus,  against  the  so-called  sadaUtlay  on  treating, 
which  enacted  a  special  quiestia  for  this  species  of  ambituiy*  which 
consisted  in  collusion  with  the  candidates  and  distribution  of  tribes 
punishable  by  exile. ^    But  neither  did  this  law  answer  the  end 
intended,  for  in  A.u.c.   701,^  Cn.  Pompeius,  then  sole  consul,  LexPompcU. 
introduced  a  short  law  instituting  the  judicium  amhitusj 

Jidius  Cxsar,  then  dictator,  at  length  restrained  bribery,  by  JulimCwar 
dividing  the  comitia  with  the  people,  who  elected  half,  he  himself  ^'^. ''". . 
Dominating  the  other  moiety,  which   he  did  by  sending  round  the"w»ic? 
tablets   to  the  tribes,   inscribed    desar  dictator  ....    tribui. 
Commtttde  vobii  .  ...  tit  vesiro  tuffragio  suam  dignitatem  teneal.^ 

The  Ux  jfulinf  which  we  find  in  the  Pandects,  was  introduced  Lex  Julia, 
by  Augustus  when  emperor  j  it  provided  that  he  who  succeded  in 
an  indictment  for  this  oflense,  might,  if  advantageous  to  him, 
move  up  into  the  tribe  of  the  party  convicted,^  and  if  he  had 
himself  been  convicted  of  it,  should  obtain  resticution  a^inst 
the  penalty  ;">  this  law,  however,  did  not  long  remain  in  force. 
When  Tiberius  transferred  the  comitia  from  the  Campus  Martius 
to  the  Senate,  all  bribery  was  put  an  end  to. 

The  disfranchisement  of  the  citizens  is  alluded  to  by  Juvenal," 
who  says, — 

.     .     .     yam  pridem,  ex  que  tuffragia  nulli 
Fendimus,  effudit  <urasy  nam  qui  dahat  oKm 
Impiriumy  fascetf  legtenes,  emma,  nunc  « 
Cantinetj  atque  duas  tantum  res  anxius  eptaty 
Panem  et  Circenses. 

Thenceforth,  then,  the  Ux  ambitus  applied  only  to  those  who  Mcaatngof 
obtained  the  duumvirate,  or  sacerdotal  dignity,  in  the  municipa-  J^!*? "" 
litia,  by  corrupting  the  decurions,  or  by  suborning  slaves  or  the 

'Akod.  in  arg.  MiloD.  p.  37,  OkII.  j 
Dio  C.  40,  SI. 
16,  i«.  »Id.p.«o. 

*The  uaniple  of   C**a  tc  Kbubu,         >  Siuc  C.  J.  Ccar  41. 
SnctCJal,  Cso.  19.  *CSc  pro  BJb.  »5  ;    Akod.   in   Atg. 

'    *  Wilcet  L  c.  ^  141 }  C3c.  pro  Plioc.  iS,      MiloD.  p.  3;,  Onll. 
■9}   Schol.  Bob.  in   Plinc.   p.  15];   in         "Gc.  pro  ClueaL  36;  IKo  Can.  40, 
(JmDt..fi.  1,  3,  5;  IKo  Cu*.  39,  37.  5a;  P.  4S,  14)  it^l- 

•  agon,  de  jud.  I,  30,  p.  650  &  6jg.  "  S»l,  10,  gi. 
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n  die  United 
Satetof 


populace.*  Such  persons  the  emperors  caused  to  be  trampoittri 
to  some  island,  as  guilty  of  public  violence.* 
iiity  to  The  futility  of  attempts  to  abolish  or  even  to  check  comiptiaa 
^^^  '"f'*'  in  any  sort  of  election,  would  seem  evident ;  it  disrrgank  d 
risque*,  and  increases  in  proportion  to  die  prize  to  be  gaiaed; 
under  such  circumstances  but  two  courses  arc  open,  to  aboU 
popular  elections,  and  thereby  prevent  tbe  corruption  of  patUic 
morally ;  or,  as  this  would  be  impossible,  to  leg^ize  tbat  wfci^ 
cannot  be  suppressed  by  openly  selling  the  [daces  of  all  son*  to 
the  highest  bidder,  for  the  benefit  of  the  State,  allonring  ccftH 
qualified  candidates  to  acquire  them  by  open  instead  of  dandefliae 
purchase.  One  object  would  at  least  be  attained  by  sucli  meani, 
~t  legislative  representation  of  property.  That  die  bafioc,  « 
Popular  bribcnr  the  most  popular  form  in  which  an  election  can  be  cosidHCK^ 
n  no  guarantee,  is  clear  from  tbe  bnbery  ana  intimidation  pfactaei 
in  the  United  States  of  America,  where  it  is  perfectly  WcU  koSMi 
before  hand  how  every  man  will  vote,  and  where  pcrtom  Mt 
only  vote  more  than  once,  but  receive  bribes  from  the  supporttn 
of  both  sides,  so  that  it  is  said  that  infinttely  more  rooney  mc 
lately  spent  In  the  election  of  a  president,  than  was  ever  1  h'imIiJ 
on  any  ten  elections  in  the  old  country  i  this  fact  enaUet  iB 
to  credit  tbe  enormous  sums  said  to  luve  been  exp< 
ancient  Rome  for  like  purposes. 

In  England,  no  penalty  of  disfiranchisement  nor  future  d 
of  the  candidate,  no  imprisonment  nor  pecuniary  mulct,  appear  (* 
have  the  least  eSect ;  and,  worst  of  all,  no  disgnce  appears  ts  he 
fek  by  those  convicted  of  it,  who  consider  themselves  unlucky  ior 
having  been  found  out,  and  treat  the  whole  as  nothing  mare  dam 
an  expensive  jest. 

§  2405- 

CrimcD  peci-         The  next  crime  against  the  administration  of  govemmo^  u 

n^i^^"    Pf^^"^'-!  which  is  an  embezzlement  of  the  public  money;  dm 

crimeit.  neineccius  observes,'  that  as  thieves   were  termed  fiertt^  froa 

furtum;   so  embcz^ers  of  the  public  funds  were  termed  ptt^ 

iateresj  from  peculattu.     The  derivation  of  the  word  is  the  tame 

as  that  oi ptcunia,2. pieus ;*  originally, this  was  an  extratrtSiuniam 

crimen,  for  which  the  offender  was  impeached  before  the  pei^le 

in  eftnitia,'  judgment  was  given  for  the  sum  ascertained  to  have 

been  converted  i  and  if  sureties  for  its  repayment  were  not  given, 

the  convicted  person  was  imprisoned,  and  me  qusestors,  to  whoa 

the  collection  of  the  public  revenue  was  intrusted,  obtained  an 

immssio  in  bona  (distringas). 

The  author  of  the  mit  enactment,  respecting  the  ptatlatmt^  it 


'P.  4!,  14,1. 

■Piul.  R.  S.  5,  3o,A  II  C.  Th.  9, 
6a  t  C-  9>  *^- 


'A.  R.  4,  iS,  TOj  Akob.  m  Tm. 
■Ui.  ]t,56,uireL.Sc^iam(Afik*a. 
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unknown;  but  as  there  was  a  permanent  court'  for  the  cogni- 
zance of  this  offense  at  a  later  period,  it  is  clear  that  such  must 
have  been  established  by  a  special  lex,  which  must  have  been 
passed  before  the  age  of  Sylla.* 

The  only  law  on  this  subject  of  which  we  are  possessed  of 
authentic  infbrmation,  Is  that  introduced  by  Julius  Cxsar,  called 
the  lex  yulia  de  peculatu,  which  provides  that  whoso  shall  abstract,  L«  'Julia  d< 
intercept,  or  convert  to  his  own  use,  or  contrive  that  any  other  f™""™' 
person  shall  abstract,  intercept,  or  convert  to  his  own  use,  any 
sacred,  religious,  or  public  money,  except  as  by  law  allowed,  or 
intermix  with  the  public  gold,  silver,  or  copper,  anything  (alloy), 
or  cause  anything  to  be  so  intermixed  or  alloyed  therewith  wit- 
tingly and  corruptly,  whereby  the  object  may  be  abased,  shall 
incur  the  penalties  of  peculation. 

The  terms  of  this  law,  as  found  in  the  Pandects,  are  as  ftd-  TernuoTii 
lows, — Ne  quit  ex  peeunia  sacra  rtligiota  publtcave  auftrat  neque  ***■ 
intfrdpiat ;  neve  in  rem  luam  vertat ;  nevefadat  quo  quit  auferat^ 
iitltrapiat,  vel  in  rem  suain  vertat,  nisi  eui  utiqile  lege  licebft  neve 
quit  in  gtimin  argentum,  its  pubUeum  quid  indet;  neve  immiteeaty 
neve,  quod  quid  Indatur,  immlsceatur,  faeiat,  stitns  delo  nuilo^  quad 


id  pejus  fiat 
Within  tl 


vithm  the  stiope  of  the  law  is  falsifying  the  public  currency', 
or  purloining  it,  or  wrongfully  allowing  another  access  to  the 
public  rscoras  for  the  purpose  of  inspecting  or  transcribing  them,* 
or  taking  down,  dtering,  or  obliterating  any  brazen  tablet,  upon 
which  the  laws  arc  used  to  be  set  up ;'  or  changing  the  boundary 
of  lands,  or  removing  anything  affixed^  to  the  realty;  or  inscritn 
ing  on  a  public  tablet  less  than  received,  or  the  like  i^  or  appro- 
pnating  spoil  taken  from  the  enemy." 

The  ancient  punishment  was  aqua  et  igni  interdiction^  for  Pcuitj. 
which  deporution  was  substituted ;  but  it  is  capital  as  against 
official  persons  i'"  in  the  case  of  embezzling  spoil  taken  from  the 
enemy,  the  punishment  is  in  quadniplum,'^  The  action  is  limited 
to  live  years,  in  quinquennium,'^^  but  extends  to  heirs  for  the 
recovery  of  the  sum  peculated,"  but  it  is  indispensable  that  the 
object  should  be  public  property, >* 

f  240I?. 
.     The  peculatut  includes  the  crime  of  sacrilegium,  the  only  dis-  Sieriifgiam  > 
tinction  being  in  the  place  6r  thing  upon  which  the  act  is  com-  ^"^  "'  P""" 

'  Ck,  pro  Clucnt.  53  ;  pro  Hiu.  lo.  *  !<■'  t- 

*Stfia.jai.t,t».  "CTTi.9,  «S,3}P.  48,  IJ,  5(1.4, 

»  P.  4t,  »J,  1,  pr.  18,  §  9  1  C.  9,  It,  I. 

Id.  6.  "  PauL  R.  S.  s,  a?!  P.  4!,  13,  6,  I  »i 


>  Id.  g,  pr.  Id.  6,  or. 


»  Id.  g,  pr. 
•H.8,is- 


"  Id.  14. 

40 
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mined ;  the  talcing  away  or  intercepting  money  coining  under 
the  denomination  of  sacra^  or  reHgiosa,  although  given  to  «  f/i, 
incurs  the  penalties  of  peculation.* 

A  man  who  got  into  a  temple  in  a  chest,  and  having  plundcnd 
it}  retired  into  it  a^n,  was  held  to  have  committed  that  species  d 
theft  termed  sacrilege,  and  having  thereby  incurred  the  penman 
of  peculation,  was  transported  to  an  island.*  If  the  oljea 
belong  to  a  private  and  not  to  a  public  temple,  it  is  no  lo^cr 
sacrilege,  but  theft.'  The  reason  of  sacrilege  being  thus  aiiti 
up  with  the  law  against  peculation  is,  that  ret  lacr^  tt  reSptt 
puilica  were  State  propernr,  and  therefore,  even  without  lefet- 
ence  to  their  nature,  were  in  the  same  categoric  as  other  otjcco 
possessed  by  the  commonwealth. 
CagaiuDcc  Although  the  penalties  were    the  same  as  those  of  pecida- 

tion,  yet  sacrilege,  at   a    later   period,  was  taken   extmx^OMij 
cognizance  of,  and  involved  capital  punishment.* 
Ponithineni  of       The  punishment  of  sacrilege  was  more  severe   than  thM  of 
ncrilcge.  peculation  ;  and  the  proconsul  in  the  provinces  had  the  disCROcn, 

respect  being  had  to  the  quality  of  the  person,  the  object,  time, 
age,  and  sex,  to  inflict  a  more  or  less  severe  punishment;  he  caii 
condemn  to  the  beasts,  burn  alive,  or  crucify.  For  theft  of  die 
sacred  gifts,  with  infraction,  the  most  moderate  punishment  ns 
condemnation  to  the  beasts;  but  theft  by  day,  of  a  slighter  de- 
scription, involved  condemnation  to  the  mines  for  the  baser^aid 
transportation  for  the  better  class.^ 


§  2407. 

The  lex  JuHa  dt  resiiuii  also  resembles  the  lix  "Julia  dt  pea- 
laiui  but  whether  this  is  the  same  lex  de  residuh  mendontd  by 
Cicero,  as  introduced  by  the  uibune  C.  Cornelius,  is  doubtful' 

This  law  was  directed  against  those  who  withheld  back  any 
public  money  which  they  had  received  from  any  source,  genenDy 
or  particularly ,T  whether  from  a  sale  or  letting,  leeatta,  which  also 
applies  to  the  farming  out  of  the  public  revenue,  or  other  pnUic 
things  ;  or  alimentana  ratkne^  under  the  pretence  of  salary  ;  like- 
wise if  the  money  had  been  delivered  to  the  person  accused  fer 
any  specific  purpose  to  whicft  he  had  not  applied  it,^ 

The  punishment  of  this  breach  of  public  trust  was  in  fW^ 
ruplum,9  including  the  object,  or  triple  damages,  over  and  above 
restitution. 

The  remedy  passed  over  against  the  heirs  of  the  residuaiy.'" 


•"'-9, 4'' 
^Md.  ^,^  i(id.  6,  I 

Puii.  R.  S.  J,  19. 
'P.48,  .3,  e,pr. 


■;  W-  9.  pr.i 


•  (AKon.)  Ont  pre  C,  Corn.  13,  p. 
;  P.  48,  IS.  », +.  %  3,  *,  J. 
'U.9,^6;  Id.4,%s. 
*Tllit  il  the  meining  of  amfBal 
paru,  Cothr.  cod.  glen  31. 
'•U.  14. 
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§    2408- 

Next  in  this  categoric  of  offenses'  against  the  government,  was  De  Kpeund^ 
the  crinun  rtpetundarum,  directed  against  bribery  and  the  exactions  *^^J^J|2!^ 
of  magistrates.*  maguw 

Pecunia  rifetuRdte  were  monies  or  other  things  taken  by  a  Inwhitcon- 
m^istrate  for  his  office."    In  the  more  ancient  times,  this  only  "^*- 
applied  to  the  provinces  in  which  the  proconsuls  and  other  gover- 
nors were  in  the  habit  of  "  squeezing  the  provincials ; "  in  fiict, 
there  is  no  doubt  that  this  was  carried  on  to  an  extent  equally  as 

Seat  as  it  is  now  practised  in  the  same  provinces  under  the 
thoman  rule ;  after  so  long  a  continuance  of  the  abuse,  pro- 
vincial inhabitants  have  been  long  since  wont  to  look  upon  it  as  a 
thing  of  course,  and  would,  perhaps,  miss  its  total  suppression. 

Before,  however,  it  became  so  ri/e,  a  sufficient  remedy  was 
found  in  an  extraordinary  proceding  when  it  occurred  ;  the  Senate 
nominated  a  committee  of  its  own  body  to  examine  the  aifair,  and 
determine  the  amount  of  indemnity,*  this  occurred  in  a.u.C. 
583,  when  the  Spaniards  accused  P.  Furius  Philus  and  M. 
'MatienuB  of  this  misdemeanor  j  but  in  the  few  years  which 
followed,  this  ofiense  appears  to  have  risen  to  such  a  height, 
as  to  call  for  a  law  in  restraint  of  it ;  and  consequently,  L.  Cal-  Lex  Caipumli 
purnius  Piso  Frugi,  the  tribune,  introduced  the  Ux  Calpurma  de  repttgndaram. 
rtpetundh^  A.u.c.  604  (P),  under  the  consulship  of  Manlius  and 
Censorinus,  in  conformity  with  which  a  quaitta  perpetua  was 
annually  appointed  out  of  the  Senate,'  who  now  took  cognizance 
of  such  matters,  without  any  interference  of  the  popular  assembly. 
L.  Lentulus,  a.u.c.  605,  was  convicted  of  the  offense  of  repe- 
tunda  under  this  law,  which  could  not  have  involved  any  penalty 
beyond  a  litis  mstimatia,  because  in  the  following  year  he  became 
censor. 

Walter^  asserts,  that  there  is  no  proof,   that  none  but  non- 
citizens  {peregrlni)  could  maintain  this  impeachment. 

The  next  law  passed  in  this  matter,  was  the  lex  yunia,  the  La  jBtiU 
provisions  of  which  were  more  severe.'     It  was  introduced  by  »p«uo(liniio. 
M.  Junius  Pennus,  tribune  a.u.c.  627,  under  the  consulate  of 
M.  ^milius  Lepidus  and   Lucius  Aurelius  Orestes,  and  added 
exile  to  the  previous  penalty.     C.  Cato  suiFered  under  this  law  on 
the  impeachment  of  the  Macedonians. °     Both  these  laws  allowed, 

'  Rndoiff  in   Sit.   ZelDch.     ii,     i]6-  wu  orijinally  ciUed  Ici  CalpnmU  Cecilia, 

t4S }  P.  48,  1 1,  pr.  1  rrpetEre  to  Kck  (■  Itorn  a  colliaguc  of  Pbo. 

bribe).  '  Cic.  in  Vnr.  3,  84, 4,  i;  j   IJnJt.  17 1 

'Ma^iCratain  Englind  iweirthit  tbcy  deoffli,  ST.     - 

win  take  nothing  for  clidr  office.  '  Get.  d.  R.  R.  ^  776.                                  . 

*  LI*.  4],  1,  ipcaki  of  Rcupcntom.  '  Gc.  off.  1, 11.                                   f. 

•  Thi)  law  it  alto  ipotcen  of  u  tlic  lei  ■  Vtll.  Fatcn.  1,  S  ;  F»g.  i,  Srnril.  8. 
Ccdlb,   Val.  Max.  6,  9,  to :  probably  it 
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in  addition,  a  Ugh  attio  lacramtnta  for  restitution,*  why  aikJ 
whether  in  iavor  of  citizens,  or  ptregrini^  is  uncertain,*  bst 
probably  in  fiavor  of  the  former. 

This  was  followed  by  the  fex  AcWta^  proposed  by  M.  AciBbj 
Glabrio,  which  provides  niqui  ampliari,  neque  compirendin^  rm 
pesset;*  the  ihus  depriving  the  accused  of  the  power  of  praying  in 
adjournment  waf^,  however,  a  mere  question  of  procedure. 

The  next  law  appears  to  have  been  the  Ux  Servi/fay  passed 
between  a.u.c.  648  and  654,  by  the  przSor  C,  Servilius  Gha- 
cus,  under  the  consuLie  of  C.  Marius  VI.,  and  L.  ValemB 
Flaccus  ;*  this  law  altered  the  procedure  of  the  lex  Acilia^  with- 
out affecting  the  lega  Calpurnia  and  Junia^  and  applied  to  such 
consuls,  pnetors,  dictators,  masters  of  the  cavalry,  or  those 
investea  Wiih  any  other  magistracy,  who  had  abstracted,  takes, 
exacted,  procured,  or  embezzled  the  money  R-oni  or  of  any 
private  individual.  Furthermore,  that  such  should  not  be  im- 
peached so  long  as  they  held  the  magistracy,  or  imperium.  That 
the  accusers  might  be  allowed  to  prosecute  by  patrons.  That 
401  judices  should  be  annually  elected  to  try  cases  of  rtpttund^y 
and  like  matters,  and  the  penalty  of  litis  astimaiia  and  exile  wcfc 
retained. T  In  addition  to  which,  It  was  provided  that  the  Pr^tr 
pertgnnus-,  who  until  then  had  presided  over  this  quttlio^  should  be 
superseded  by  one  chosen  by  lot  from  among  the  four  other  prKioB.* 

The  next  law  in  this  matter  was  the  Ux  Cornelia^  introduced 
by  the  dictator  L.  Cornelius  Sylla,^  under  which  Verres  Was  tried, 
and  which  maintained  its  ground  down  to  the  age  of  Ciesar.  It 
not  only  included  the  ofienses  detailed  in  the  fortner  law,  but 
animadverted  upon  those  magistrates  who  had  conducted  them- 
selves libidinously,  haughtily,  or  cruelly  in  the  provinces,  and 
extended  to  those  who  had  not  performed  the  public  duty  of 
judices  in  their  decuria,  or  had  omitted  to  attend,  or  had  takm 
money  for  their  verdict ;  it  also  lay  against  those  to  whose  bands 
the  money  had  come,  and  such  as  had  not  returned  their  pro- 
consular accounts  into  the  treasury,  or  who  had  made  any  private 
gains,  or  procured  things  from  transmarine  parts.  The  penalty 
was  aquie  et  igtii  inierdictia,  in  addition  to  the  litis  astimati»^ 
except  they  died  pending  process.'" 

The  last  piece  of  legislation  on  this  subject  was  the  difliise 

■  Fng.  i,Serril.  S.  tlniau  uUet  (Hanbolil  man.  p.  74)  Jar  4 

■  Waller,  I.  c  ^  77<,  n.  iS],  thinkt     fngment  ef  the  In  Atilii. 

modem    lutbon  nr  too  pondre  on  ihii  'Remned  bj  Klenie   Fri^  I_  SerriL 

point.  repet.  Beiol.    iSi;,  4.       Goolioi  tarn- 

*  He'in.  A.  R..  4,   18,  7Ji  and  othen  pued    ic    with    the    oiipnal,    p.  40-4]. 

pUcc  thii  law  \n  order  of  dite  iltn  the  lex  Zumpt  oMitn,   the  proof  lie*  In  ihc  In 

Scnilii.  Serrilia  not  admitting  the  unpliatiD. 

<  In   TciT.   I,    17,    1,    i|   9  ;    Akod.  *  Frag,  i,  Scc^U.  11. 

p.  149,  165,  GrelL)  lee  modem  luthori-  '  IJT.  ep,  70.         '  Fng.  i,  SBTil.(,7. 

6a,  quoted  by  Walter  I.  c.  Klenie,  Odb.  *  Cic  pro  Rtbtr.  PoM.  4  -,  TjimfL  f- 

Zumpt,  mi*taking   the    law  in   the  Bid-  4i-{0. 

"Sigon.juJ.  1, 17,  p.  614,  ^. 
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itx   "Julia  of  Cxsar,  A.u.c.  694,'  which  continued  to  be  the  basis  Lci  Julia 
donm  to  the  laiest  times  i'  it  conKiiteil  of  many  heads.  (epetumknim. 

T^be  court  hitd  fiiiit  to  dcicmine  simply,  whether  the  accused  Proccdin^ 
was  guil.y  or  not  guNiy}  ihercupon  the  same  judges  considered  J^^o™. 
the    amount  of  (he  Utts  xti'imaik  which  involved  ihe  cafut  and  pecuidcrcpe- 
exile  i'  bot  usualltr  decreed  rcsiituiion  only  of  that  which  had  tundii. 
been  received*  originally  in  iimplum,  since  ihe  Ux  Servilia,  in 
dupium^  by  the  Ux  Corvflta,  in  ^uodru^lum^  to  which  ihe  Ux 
Julia  added  penalties  aSeciitig  [be  hoitor.^     At  a  later  period, 
these  oflcnses  wee  punished  extra  ordinem,  atid  usually  by  exile.'* 

The  impcacSimcnt  resemliled  that  of  treasoti,  lying  after  death.* 
It  also  by  aga'nsi  ibird  pctsotis  who,  it  appeared  from  the  inquiry 
inco  the  litis  tsiiimatie^  had  profited  by  ilic  cxaciion.'" 

Xbe  acceptance  of  a  bribe  by  a  judge,  an  oflense  punishable 
by  the  Twelve  Tables  by  death,"  was  included  in  the  offense 
cognizable  under  the  lex  fulia  repetundaru>n." 

%  2409. 

The  lex  Julia  de  annsna  was  directed  against  those  who  kept  Lei  JdIu  de 
ub  the  price  of  com  by  artificial  means.    It  lay  against  such  as  con-  fnnoiu.  «grat- 
tnved  or  entered  into  combinations,  ^ue  annma  carter pat^*  or  Who  miung. 
fraudulently  detained  or  caused  to  be  detained  any  vessel  or  Cap- 
tain thereof,  laden  with  corn,  with  this  intent }  on  the  other  hand, 
it  was  provided  that  no  dccurions  should  be  obliged  to  Sell  their 
wheat  or  grain  to  their  citizens  cheaper  than  the  actual  market 
price  of  corn,"  nor  to  fix  the  price  of  grain  imported. 

Even  women  were  competent  to  make  a  denunciation  for  this  Whomight 
offense  in  the  interest  of  the  public  j  there  is  also  here  the  re-  «'"«■ 
markablc  exception  to  the  general  law,  that  the  slave  and  master 
could  reciprocally  impeach  each  oiihcr  of  tliis  misdemeanor." 

The  fine  imposed  tor  this  offense  was  fixed  at  twtntj  Murrt,  or  Fcultr. 
about  ii/.t^    Com  usurers,  however,  termed  Dardanii,  were  sub* 
ject  to  extraordinary  animadversion-'^ 

In  England,  this  offense,  now  abolished,  was  termed  forestalling 
and  regrating. 

■  Cic  pro  Sent  64;  pm  Ribir  Put.  4, 
5)  ad  Fam.  g,gj  proFlaccofi)  inTadn. 
IX I  Sehol.  Bob.  p.  311,  OidL  ;  Hiubold 
n»n.  p.  140,61).  "Cic  proRabUPait.4,e;praClueDt. 

■  C.  Tb.  9.  17)  C.  9,  *7  ;  P.  4B,  II.     411  ad  Fam.  t,  S. 
•  Cic.  pro  ClucnL  41 ;  m  Vm.   1,  ij,  "  A.  Cell.  I*.  A.  10,  I. 

ibK).  (   Alum.  p.   146,    147,  OrU.)    pro  "  Cic.  pro  aoint.  37  ;  inVerr.  r,  ijj 

i  Vdl.  Pmck.  I,  g.  P.  48,  II,  3,T.i»-t  P.4li'9.  |S.4iOi 


•  Fng.  Scrril.  1%,  19  j  Atcon.  in  Vtn.     Panl.  R.  S.  ;,  %S. 
■1   IJ)  P-   1471  Onll.)    Cic  pro  Ralui.  ■■  P.  48,  l«,  a,  pt. 
Pcat.4j  id  Fam.  g,  g(  Tac  An.  1,74.             "H.  1. 

•Fng.  i.Senil.  Ig. 

*  Amen,  in  VciT.  10,  p.  147,  Orell. 
'  Suet.  Cm.  41 ;  Tac.  Hlil.  i,  77  ;  P- 

4*.  11,  6,^  I. 


Id.  I,  pr. 
Id.  >,^*. 
P.47, 11.61  P.48,  19.  37 
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Usurers,'  generally,  were  punishable  hj  the  Twelve  Xablet,  « 
quadruplum,  for  extortion  ;*  and  maay  laws  were  promu^tfcd 
against  such  offenders. 

Among  others,  the  lex  Marcia  gave  a  remedy  by  the  legis  adit 
per  menus  injecfionem.^ 

.  The  xdiles,  however,  prosecuted  this  offense,  ex  offaa.*  IMo- 
cletian  added  the  penalty  of  in&my,"  and  so  the  law  remained 
down  to  the  age  of  Justinian,  since  that  emperor  did  not  tnuisftr 
to  his  collection  the  constitution  of  Theodosius,  who  renewed  tfae 
penalty  in  quairuplum^  which  had  become  antiquated. 

%  2411. 

The  Twelve  Tables  punished  felse  wiiiiess  with  death  ;'  nor  ii 
there  any  doubt  but  that,  between  this  period,  and  the  &iikhu  Uk 
Cemtlia  de  Falsity  many  laws,  of  which  wc  have  lost  all  trace, 
must  have  existed ;  for  Cicero^  tells  us  that  this  was  not  to  be  con- 
sidered as  a  new  law  made  by  the  populus,  but  as  a  confinnatjoa 
of  that  which  had  ever  been  considered  a  heinous  crime  by  the  m- 
troduction  of  a  quitstie. 

The  lex  Cornelia,  introduced  by  Sylla,^  was  calculated  to  punisfc 
the  forgery  of  testaments  and  the  manufecturc  of  false  mcmey; 
the  first  chapter  provides,  that  any  one  who  shall  fraudulent 
abstract,  conceal,  forcibly  i^e,  cancel,  obliterate,  erase,  substitute, 
or  resign  a  will,  or  who  shall  write,  recite,  or  sign  a  false  wiB,  or 
suborn  another  to  do  so,  shall  be  excommunicate  or  interdicted 
fire  and  water;  this  offense  was,  it  appears,  very  frequent  is 
Rome." 

If  any  one  had  not  only  forged  a  will,  but  had,  moreover,  slui 
the  person  at  the  possession  of  whose  inheritance  he  aimed,  for  ibe 

f>urpoEe  of  obtainihg  possession  of  it,  the  crime  was  not  only  pub- 
iciy  prosecutable,  but  the  answer  had  a  private  action  for  the 
bononim  posseisio,  as  the  reward  of  conviction  ;  hence  this  was  a 
species  of  qui  tarn  action,  and  was  termed  intemtcim^^ 

Other  Senatui  Consulta^*  and  imperial  constitutions  extended 
diis  law  to  the  forgery  of  other  instruments  to  the  ^ving  or 
suborning  false  evidence,  and  generally  to  the  most  diverse  cases 
of  direct  and  indirect  forgciy  and  falsification.'' 

The  first  of  these  was  the  Sctm.,  introduced  under  the  consul- 


HtS4.t,li.op. 

■  PmI.  R.  S.  4,  7. 

ix;  P.  4>.i».J. 

■  Ciu  de  K  nut.  prcf.  (Akoo.)  i 

iodino. 

pf.  %  1, 1. 

7,0.  Itl.OrelU 
*Uw.  3S,  7. 

•^"Juv.  Srt.   1,  37, 

i^.;    Snct.   Octn. 

Ai.g.«. 

"Cuj.oU.1,1. 

*GaiU4,^»j. 

"  Coll.  LU  Moi.  g, 

7- 

'Li».  7,tg,  to,»3,  35,4t. 

"  Paul.  R.  S.  5,  IS 

i  C(dl.  LL.  Mo.  t. 

•C.  1,11,40. 

1,  j,Si  P.4Jl,io,i, 

pr.  ^  .-..i  14., 

'  A.  C«ll.  N.  A.  10,  I. 

9,?j,4Hd.  .J,i6, 

io,»i,ij,.5,»T. 

•  In  Vnt.  1,  I,  41- 

18,  3-^,  3J. 
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ship  of  Statilius  and  Taurus,  extending  the  penalties  of  the  Itx 
Cor-fielia  against  one  who  had  wittingly  signed  or  caused  to  be 
.  signed  any  other  lalse  documents  besides -a  testament,  also  against 
faisK  witnesses,  and  against  such  as  reciprocally  recited  or  signed  a 
false  will,  or  caused  such  to  be  so  recited  or  signed. 

The  second  was  voted  in  the  consulate  of  Licinius  V.  and  Second  Seem. 
Taurus,  which  brought  under  the  provisions  of  this  law  those 
^rho  had  received  money  to  secure  an  advocacy  or  evidence,  or 
who  had  agreed  and  confederated,  or  sold  evidence.  Some- 
what before,  during  the  consulate  of  M,  Aurelius  Cotta  and  M. 
Valerius  Messalia,  A.U.C.  772,  the  full  Senate  decreed  that,  if  any 
person  conspired  to  compass  the  death  of  innocent  persons,  thejr 
should  fiiU  under  this  law. 

In  B.C.  48,  under  the  consulate  of  the  twin  brothen,  those  who  Third  Sctm. 
received  money  to  sell,  disclose,  or  suppress  or  omit  evidence, 
should  be  held  to  be  within  the  Cornelian  law  ;^  hence  arose  the 
distinction  between  the  crimm  falsi  and  fuasi  fahi^ 

FoigfiTy  is  not  now  punishea  capitally  in  England. 

%  2412. 

Another  chapter  of  this  law  applied  to  coining  false  money,  and  Lci  Coneiia 
punished,  by  the  interdiction  of  fire  and  water,  those  who  adulte-  °'"^*™- 
rated  the  gold  and  silver  coin  by  sweating,  smelting,  clipping,  or 
deiacing  it,  or  bought  tin  or  leaden  money  and  fraudulently  sold 
the  same  ;'  to  which  other  provisions  were  added,  either  by  Seta,  or 
imperial  constitutions,  among  which  we  find  a  penalty  threatened 
against  those  who  rejected  good  money  bearing  the  imperial  effigy,* 
and  which  appears  to  have  been  passed  about  the  age  of  Nero 
and  Vespasian.' 

The  severity  of  the  law  of  Sylla  did  not,  however,  suffice  to  Puuicr. 
deter  persons  from  this  seductive  offense }   for  we  leain  firom 
Paulus,^  that  the  better  class  were  transported,  and  the  baser  con- 
demned to  the  mines  or  crucified,  and  manumitted  slaves  capitally 
punished  on  admission  of  their  guilt  for  this  offense  in  his  time. 

Justinian,  however,  provided  that  all  freemen  should  be  trans-  Jmtinkn'i  pco- 
ported,  their  goods  sold  by  auction,  pub/icalio,  and  that  slaves  *>^°*- 
ehould  be  capitally  punished  on  conviction  of  this  ofFensei^  but 
special  penalties  were  annexed  to  the  oSense  of  ^se  coining.' 

In  the  Othoman  empire,  the  penalty  is  death.     In  England, 
transportation. 

'  Thert  arc  ibomuif  other  Seta,  of  like         *  Anun.  Com.  de  E^cteCe  Dup.  j,  3  j 
tenor,  PaaL  R.  S,  ;,  35,  6  ;  Soil.  Nero  17.      Oothotr.  id  L.  I,  C.  Th. 

*  P.  Ag,  10,  I,  &  11.    Vcnomdaiidun],         *  R.  S.  5,  »j,  1. 

M.4.tg,^7iP.4g,io.i,4ijiH. 
33  }  P.  48, 19,  38,  I  7,  S,  9 ;  CoU.  LL. 
Mofc  g,  3,  Si  l^iil.  R.^.  4,  7,  4  i,s,  »S» 

•C.Th.o,«i,  i,x,j,  9  5  P.  4S,  10, 
!, 'Jipt-i  C.9,»4,i,  a. 
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Ther«  were,  bowvvcr,  other  descriptiont  of  die  faltum,  amoig 
which  may  be  reckoned  supposititious  binh.'  The  using  of  £riK 
weights  and  measures.^ 

An  edict  of  Cl^iudius,  placed  within  the  penahies  of  the  Conif- 
lian  law,'  the  adicriptia  of  a  legacy  hy  (uie  to  himsdf,  which,  «p 
to  that  time,  was  by  the  Sctm.  tH^nlanum,  simply  tou!,*  dut 
gave  rise  to  many  legal  questions  and  special  decisions.' 

Latins  could  be  criminully  prosecuted  under  the  itx  FhtUia^  far 
assuming  the  rights  of  fireemcn.^ 

Lastly;  perjury,  by  the  genius  of  the  sovereign,  rendered  the 
oficndcr  Bmcnabfe  to  public  punishment  {  but  that  by  a  deity)  ndi- 
jccted  him  to  rnero  reprobation.^ 

Arcadius  annexed  the  penalty  of  inlamy  to  one  who  impugiMda 
contract  entered  into  with  the  tt^ninity  of  an  oath.' 


tfacTvdra 

TlblM. 


§  0+14, 

The  next  public  oflense  was  murder,  that  is,  birmici£Kii  wkb 
malice  aforethought,*  which  a  law  of  Numa  punished  bjr  death, » 
it  is  probable  that  the  law  of  the  Twelve  I'ables  impose  a  &e 
penalty."'  Accidental  homicide  could  be  atoned  by  the  old  pa«i- 
iical  Taw,'*  and  it  would  appear,  also,  by  that  of  the  Twdic 
Tables,"  by  the  sacrifice  of  a  ram, 

The  won]  paricid'ium  was,  originally,  the  word  used  to  foff^ 
murder  in  our  sense, — the  malicious  skying  of  a  fellow  crtaoat; 
and  it  was  at  a  later  period  that  it  was  applied,  by  an  error  respent- 
tng  the  derivation,**  to  the  murder  of  parents.  Thus,  the  h*of 
^fuma  provided, — Si  quit  hemitiem  liberum  dab  scteni  marti  Jimt 
paricida  etto.  In  like  manner,  also,  Plutarch^*  writes,— ISiov  M  ri 
y.ifit)uav  i(ia]v  kstA  «ar/M>Kr^vaii'  SpiaavTa  irSirai'  cu^po^ovfe 
•sarpOKToptav  itpoiTdintv. 

The  decemviri  adopted  this  law,  probably  nearly  in  its  w^nl 
form,  into  the  Twelve  Tables, — ^a/  malum  carmen  iiumr' — '" 
malum  vtnenum  faxitf  dutfve,  paricida  estf.    J^i  paretitcm  n 
caput  ebnuiiUf  culUi/que  iiutitw  in  pnfiiuntem  mtfgihr.^ 


»  Plin.  H.  N.  18,  3. 
"  Serr.  in  Ed.  4,  1  j  ;  ia  Oectg.  j,  jlji 
IXoBT*.  ],  II. 

"OfepioTulL  5ii  Topic.  171  Ttm 
(.  Kibjid  fuliqtre. 
>4t  *!•  S  <-*-         "  ^*'>  ■>  '^■^  tot  f*^t  •bA  cats  M 
L..  9,  mi,  I }  b.  g,  31,  I.  kill,  hence  pitnddc  i*  diSerent  inm  b^- 

P.  II,  1, 13,  ^  6 ;  C.  4,  1,  a.  cUc|  FaCiu  >.  firid  ^cUi  it  witkaMT. 

C  B,  4,  411  Ootbsft.  ui  c.  S;  C         "  In  Rom.  ss. 
.  >,  9.  ■*  Gothofr.  LL.  lu  Tab,  bb.  7. 

Fcnu  T.  puici,  f  40,  h.  op. 


'  ^  1047,  h.  op.;  P.  4I,  10,  19,  f  I 

C.  9,  IB)  I,  10. 

'  P.  47,  II,  6,  %  1, 1 )  4I,  10,  ji,  ^  1 
'  C  9,  ai,  3  ;  P.  4g,  10,  IS,  pt. 
'  4  fx^t  "■  op- 
•  f.  4t,  10,  5,  t,  10, 1] 
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At  a  later  period,'  the  word  came  to  signify  an  offense  capitally 
punishable, — Sacrum  iacrm*  commmdntian,  fui  elepttrit  rapsttvt 
paricida  esto. 

Under  the  Icings,  the  law  punished  children  for  the  ill-treatment 
of  parents  by  curse  and  death.* 

The  next  law  which  afFected  murders  was  the  Ux  CenuHa  di  LtiCofndhde 
ticariii,  venefids,  et  paricidis^  introduced  by  Sylla,  which   took  ^=^". '*"«: 
cognizance  of  murders  committed  by  various  means  :  by  poison ;  ^    r*""- 
obtaining  that  one  be  falsely  condemned  to  death ;  by  false  witness, 
or,  if  a  Judge,  by  ^se  judgment.     Hence,  the  law  extended  to 
constructive  as  well  as  actual  murders.     The  old  punishment  was, 
it  appears,  retained  ;  nor  is  there  any  sufficient  reason  for  believing 
that  the  Ux  Cornelia  di  paricidii  was  originally  disconnected,*  and 
that  the  part  which  treated  de  sieariii  et  veneficii  formed  a  sepa- 
rate law. 

The  lex  Pcmpeia  de  partddiisy  however,  passed  by  Cn,  Pompey,  Let  Pompeii  de 
when  consul,  was  exclusively  directed  gainst  the  paricidiunty  and  p^ncid"- 
extended  its  pains  against  those  who  had  murdered  a  brother, 
si^Ecr,  cousin-germ  an,  on  either  father  or  mother's  side,  a  paternal 
or  maternal  uncle  or  aunt,  wife,  husband,  son-in-law,  lather-in- 
law,  mother-in-law,  step-father,  step-mother,  step-children,  patron 
or  patroness,  knowing  them  to  be  such,  or  had  attempted  the 
crime.  It  also  extended  to  the  mother  who  had  murdered  her  son 
or  grandson.*  It  is  to  be  observed,  that  the  &ther  had  been  omitted 
because  he  had  the  legal  right  of  life  and  death  over  his  children  ;'' 
but  Constantine  extended  it  to  the  murder  of  children.^  The 
penalty  had  a  still  further  extension  as  respects  the  consanguinity 
and  affinity  with  the  murdered  person  ;  because,  if  any  one  con- 
fessed that  he  had  hastened  the  end  of  any  person,  being,  as  re- 
fardcd  himself,  in  the  place  of  a  parent,  or  cognate,  or  any  other 
egree  of  affinity  which  is  included  under  that  term,  should  suffer 
the  pains  of  patricide ; — these  consisted  in  being  sewn  up  in  a  sack,  Puni>hment  of 
tt^ether  widi  a  cock,  a  viper,  and  an  ape,  and  thrown  into  the  t**'  cuieiw. 
vruts.^  But  if  he  confessed  the  murder  of  persons  related  to  him 
iin  any  other  degree  of  affini^,  he  was  to  be  subjected  only  to  the 
penalty  of  that  part  of  the  C&melian  law  which  applied  to  licariifi 

The  punishment  of  the  cuUus  for  patricide  clearly  was   still 
existent  in  the  age  of  Pompey  and  Nero.'°    Paulus,"  speaking  of 
his  age,  says, — Hodie  tamen  paricidx  vivi  exuruntur^  vel  ad  iettiai  Lac«  i*v. 
dantur-,  which,  at  a  later  period,  fell  into  desuetude.     Hadrian  '* 


-'OtdeLL-a. 
•  FenM  V.  Plome. 
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SaaOj  abeUshed  the  punishmont  1^  the  ctdemiy  althougb  it  wmU 
appear  tittt  it,  iwvertheUss,  renuined  in  use  is  Mune  maririmc 
places. 

Fmefidttm  was  another  5c 
preparation  or  sale  of  poisons 
of  the  cttUui  was  inflicted  on 
mother,  who  was,  on  his 
wooden  pattens  on  his  feet, 
wolf's  skin.' 

When  Sylla,  during  his  dictatorship,  in  671  a.u.c,  passed  the 
Ux  Ctrtttba  de  suanhf  vmefictt  et  paritiJiiy  alteradoQS  were 
made  with  reference  to  this  oSense,  and  it  was  provided,  that 
whoso  had  made  up,  sold,  bought,  or  possessed  poison,  with  intent 
of  murdering  a  man,  should  be  liable  to  a  judicium  pmiiiaaa,'  the 
consequence  of  which  was  excommunication,*  except,  of  course, 
in  the  case  of  their  being  administered  and  death  following,  when 
this  crime  clearly  became  a  paricidium  or  patrtcidium^  as  the 
case  might  be. 

In  the  imperial  age,  this  crime  was  punished,  in  magistrates,  I7 
transportation,*  capitally  where  the  culprit  belonged  to  a  respect- 
able station,*)  and  by  crucifixion,  or  condemnarion  to  the  beasts, 
where  of  low  condition.^  Constannne  abolished  the  punishment 
of  the  cross  amon^  Christians  for  obvious  reasons."  TTius, 
Trebonian  has 'substituted  the  word  furca  for  crux  ,*  hence,  bcii^ 
thrown  to  the  beasts  vnis  the  common  punishment  which  rem: '  ' 
for  the  dregs  of  the  people,  and  we  find  more  distinguished  fa 
cides  demanding  iions.<'  The  antiquity  of  this  punishma 
evidenced  in  the  Old  Testament  in  the  case  of  Daniel. ^o 

In  England,  all  attempts  to  commit  felonies  are  i 
at  law. 

§  2416. 
,,  Sicarii  were  those  who  went  about  armed,  to  kill  or  steal ;  for 
anciently,  going  armed  within  the  city,  was  not  permitted."  They 
derived  their  appellation  from  xi'cff,"  a  short  sword,  skene,  or  stiletto^ 
which  these  persons  carried ;  hence,  ticarii  may  be  translated  by 
the  word  assassin,"  and  an  example  of  a  murder  committed  in  a 


..  Ani.  Jud.  so,  7,  ^  5  i  QunctiL  Ib«.  Out 
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*P.*4S,  B,  16  i   P.  48,   I9(   151  P.  pnetkt. 

^S,  ai,  6<  ^  1  i  Ludid  in  Tox.  mu  amkit.  "  That  wen  1  mannniB  Dilw  ef  Ae 
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wood  hj  these  persons  in  the  consulate  of  SiU  P.  Scipio  and  D. 
Brutus,  is  preserved  in  Cicero ; '  so  dut  the  crime  of  licaria  was 
equivalent  to  that  of  cutting  and  maiming,  with  intent  to  kill  or  do 
bodily  harm,  in  England,  punishable  under  Lord  Ellenborough's 
act. 

This  offense  must  hare  been  very  frequent,  and  have  risen  to  a 
great  beieht,  to  render  an  express  law  for  its  suppression  requisite. 
It  [HTobably  increased  on  account  of  the  disturbed  state  of  the 
Commonwealth  at  this  period,  and  the  number  of  persons  whose 
life  had  been  engaged  in  lawful  or  unlawful  violence. 

There  were  other  less  important  and  less  well  defined  offimses,  OtlMr  oScMa 
which  were  included  under  the  lex  CamelU  dt  marm-,  venefids  tt  if^jjjli.'!  *"" 
paridtSii,  01  which  were  engrafted  upon'it  hyhterScta.*    The  conupdog'*^ 
receiving  m<Hi^  by  a  magistrate,  to  support  a  false  capital  charge,  mipimta, 
and  bearing  false  witness  m  such,'  were  included  in  the  express  •"'»^'ii  ?*'• 
terras  of  the  law,  which  was  afterwards  extended  to  the  castration  ^2|^  *"'* 
erf  freemen  or  sbves,*  and  human  sacrifices,'  by  such  decrees  or 
imperial  constitutions.     The  punishment,  as  Bas  been  alrcadv 
seen,  was  exile  and    death   for  the  baser  class  i^    nor  did   it 
matto:  whether  death,  which  was  intended  to  result  from  the 
act,  really  occurred  or  aotJ 

Death  caused  in  the  heat  of  passion,  or  by  pure  carelessness,  Cinui  bomi- 
wis  more  leAiendy  punished,  regard  being  had  to  the  peculiar  "^ 
cifcuiMtances  of  uie  case ;  so  that,  in  some  cases,  no  criminal 
punishment  at  all  was  inflicted,^  and  the  persons  interested  in 
punishing  k  were  left  to  their  civil  remedy,  as  in  England. 

ScofeksmuSy  a  crime  which  occurred  in  Arabia,  and  consisted  in  Scopciimu. 
direatening  death  by  placing  stones  on  an  enemy's  land,— /n^iWa 
fiitims^  ^u»d  ti  pas  turn  agrum  cektiuet  mala  Utho  perlturut  estet, 
iftsidiii  torum  qui  sapkbi  poiuhseiti,^  was  threatened  with  mrini- 
advtrsio  txtraardinaria  in  the  later  law. 

Injuring  the  banlu  and  dykes  of  the  Nile,^  in  Egypt,  was  iDjariotthc 
punished  extraordinarily,  according  to  the  dignity  of  the  person ;  ^^  vn*^ 
and  cutting  down  sycamores  planted  along  the  dykes,  by  con- 
demnation to  the  public  works  or  mines,  according  to  the  culprit's 
condition. 

■  Ck.  Bn>L  M.  >  Paul.  R.  5.  5,  •],  f  ■  t  P.  4S1  S>  ]. 
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Incindium^  or  arson,  was  marlced  out  for  punishment  by  the 
Twelve  Tables,>  and  was  afterwards  included  in  the  Ux  ConuGa,* 
Under  the  emperors  the  punishment  for  willful  incendiarism  was 
invariably  death,'  and,  under  aggravated  circumstances,  the  pain  off 
burning  alive  ;*  but  the  punishment  for  setting  fire  to  a  building  b^ 
neglect,  depended  intirely  upon  the  circumstances  under  which  it 
happened,^ 

§  24I9- 
The  Twelve  Tables"  provided  for  the  pumihment  of  incm- 
utions  and  witchcraft,  panicularly  for  the  promise  of  ^vonfale 
harvests  —  Dine  frecatimis  carmtna  et  devttitiui  .  .  .  fsu 
crtdiiUTy  animas  num'mibus  infemti  lacrari^  otherwise  called  mtlm 
sffcrificia  and  sacra  impia.^  These  offenses,  fonneiiy  protected  by 
the  btate,  were  later  brought  imder  the  Cornelian  kw  by  a  SetwL 
when  of  an  aggravated  nature  i^  and,  in  like  manner,  the  exerdse 
or  even  knowledge  of  magic  arts,  for  the  purpose  of  bewitchiiig 
any  one  or  setting  him  fast,  were  severdy  punished.*"  Akin  to 
these,  was  the  punishment  of  haruipicn,  or  soothsayers,  astro- 
logers or  mathematicians,  and  other  Jaise  prophet*."  These  arts 
.  were  under  the  protection  of  the  Government  even  in  the  time  of 
Constantine,  a.d.  311,''  but  Constantius  peremptorily  forbade  aS 
such,  A.D.  357."  Julian  the  aposCale,  however,  was  accompanied 
by  haruipices  in  his  campaigns  ;  '*  and  an  attempt  was  made  in  A.O. 
408,  on  the  metropolis  being  sorely  pressed,  to  take  the  advice  of 
sijch  persons.'^  Nevertheless  they  were  often  consulted  in  private 
matters.  Although  Constantine  forbade  this  practice  in  private 
afiairs,*"  he  permitted  it  at  public  altars  i'^  and  Valendnian,  in  a.d. 
371,  held  the  practice  of  harutplcei  without  malicious  intent  to  be 
not  punishable." 
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But  Justinian  forbade  it  under  all  circumstances.*  The  Chal-  FiuQjmp- 
deans,  or  the  castcn  of  horoscopes,  and  astrologers,  tenned  jl^?^  '^  J* 
mathematicians  by  the  vulg^,*  arioles,  those  who  interpreted 
and  prophesied  from  signs  and  dreams,*  were  aidn  to  the  tarut- 
pices,  and  continued  their  practices  despite  the  stringent  decrees 
issued  against  them  under  the  republic,*  and  by  Pi^an'and  Christian 
emperors.* 

§  2410. 

The  laws  respecting  violence  appear  to  have  had  their  origin  in  Deri, 
the  turbulent  period  of  the  seventh  century ;  for,  before  that  time, 
this  offense  was  included  in  the  laws  against  lese  majesnr  and  armed 
marauders,  who  frequented  the  streets  and  neighbourhood  of  the 
capital,  under  which  they  were  punishable  ;  but  at  the  epoch  above 
referred  to,  this  crime  appears  to  have  reached  such  a  height  as  to 
call  for  the  special  interference  of  the  legislature,  probably  on 
account  of  the  difficulty  of  bringing  many  violent  aces  within  the 
provisions  of  the  law  against  treason ;  consequently  the  Ux  Plautia  lu  Flimn 
or  Pletia  was  passed,  A.u.c.  675,  under  the  consulate  of  Catulus  d'  *■■ 
and  Lepidus  at  the  instance  of  P.  Plautius  or  Plotius,  the  then 
tribune,  which  constituted  this  an  offense  distinct  from  those 
before  named.  Q.  Lutatius  Catulus  is  mentioned  as  having 
introduced  a  law  to  the  same  effect,  which  is  probably  identical 
with  that  referred  to,  because,  on  the  death  of  Sylla,  Lepidus, 
afterwards  slain  in  Sardinia,  in  conjunction  with  Catulus,  espoused 
the  cause  of  Marius,  and  the  city  was  thrown  into  a  sute  of  dire 
confusion  ;  hence  Catulus  probably  joined  Pbutius  in  getting  this 
law  passed.  T 

The  person  was,  in  conformity  with  this  law,  liable  to  a  capital 
indictment,  who  had  conspired  against  the  State  j  committed  acts 
of  sedition  against  the  Senate ;  violence  gainst  magistrates  j 
appeared  armed  or  congr^ted  with  other  armed  men  in  a  public 
place ;  attacked  or  entered  the  houses  of  the  citizens  with  stones, 
nre,  or  sword ;  unhwfuUy  ejected  the  possessor  from  a  bim  by 
force  and  arms,  or  taken  refoge  there,  or  caused  others  to  commit 
such  acts.  Such  violent  aggressors  were  deprived  of  the  benefits 
of  usucapfon  by  this  law,  and  it  was  punished  hy  excommuni- 
cation." 

It  was  under  this  taw  that  Catiline  and  his  conspirators,  P. 
Clodius,  P.  Sextius,  and  others,  were  arraigned.^ 

■  Oc  (KtId.  >,  41.  *  C.  Th.  J,  16,  4,  6,  g,  II  j  c  9,  il. 
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Ltx  Pompda         Later,  Pompey,  in  lus  third  consulatt,  introduced  the  Lex  Jtvi, 

de  Ti  mcRijt      frhich  was,  nevertheless,  not  a  law  of  general  appli^tkn,  bat 

'™^'°^'  directed  against  murders  in  the  via  jfpfia;  and  the  arsoa  of  tbe 

house  of  M.  Lepidus,  for  the  cognizance  of  which  a  new  ^tugttw 

was  appointed,  and  which,  therefore,  bad  no  permanency. 

§  2422. 

L«  TniU  de  *1       '^^^  i^^^  ^  '^"''^  important  of  this  wai  the  Ux  JuSa  dt  «■ 

paUiou  ^vM'ca, which  punishedttusofiQniebycxitcj'andthe/rf  ^K^ff  Aw 

pubiica  and  privata.    It  is  not  clear  whethn  the  tint  only  or  botk 

were  passed  by  Julius  Caesar,  in  which  case  the  two  first  mt 

identic,  or  whether  -  both   or  only   the  second  was  passed  hf 

Augustus  ;*  in  either  case,  it  is  clear  that  both  fbrmod  tJbc  lass  of 

the  bier  law. 

HndavftkB       .  The  heads  of  the  Ux  yuiia  dt  vi  pubiica  tt  privaiay  coQecced 

'"J"''* **« "     and  conjectured  by  Sigonius,  are  abo  quoted  by  Heinecou*^  b« it 

prid^Vecord-    '"^^  ^  renurked,  that  some  of  the  provisions  are  supptmed  by 

ing  la  siiooiiu.    BQeiQ  inferential  evidence. 

The  collecting  of  arms  and  missile  weapons,  by  any  penon  ■ 
his  house  or  field  in  the  country,  except  for  die  purpose  of  tk 
chase,  travel,  navigadon,  sale,  or  wluch  have  been  acquired  by  in* 
beritance. 

Contederating  to  cause  liot  <»'  sedidon,  and  having  sbrc*  or 
freemen  under  arms. 

The  appearartce  of  any  person  of  the  age  of  puberty,  io  pablic 
with  a  missile  weapon. 

Settbg  a  vicious  example,  by  tumuUuously  and  vicden^  break- 
ing open  country  bouses,  and  seizing  upon  die  propu^  dwrca 
contained  with  f<:»ce  and  arms. 

Violently  taking  from  a  fire  anything  but  materials. 

Forcibly  debauching  a  boy  or  woman  or  any  one  else. 

Being  present  at  a  fire,  armed  with  swords  or  other  misde 
weapons,  for  the  purpose  of  violently  seizing  upon  the  property  or 
preventing  the  owner  saving  his  property. 

Expelling  the  possessor,  by  means  of  a  concourse  of  armed 
men,  from  his  bouse,  larm,  or  ship,  or  vicdently  assaulting  bim  fay  a 
riotous  assembly  of  people,  or  by  summoning  men  to  do  such  ac& 

The  causing  a  fire  by  an  assembly  or  concourse,  riotous,  or 
seditions  crowd  of  persons. 

Unlawfully  confining  or  k^ping  any  man  in  durance. 

Obstructing  burial  by  violence,  whereby  that  appertaining  to 
the  funeral  is  knocked  about  and  dispersed. 

Abuse  of  magisterial   power  and  authority,  by  one   in  dm 

'  Cic.  Philipp.  I,  ).  •  P.  4l,  7,  1-6,  g  i  PmO.  R,  S,  5.  i*.  *  J.  V 
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ptnhion,  by  diying  i  Ronun  dozen,  pending  an  appeal,  beating 
hhn.  or  causing  anydiing  to  be  done  to  him,  or  placed  on  his  neck, 
for  Oie  purpoee  or  torturing  htm. 

Innking  or  striking  tnj  legate,  orator,  ot  imperial  officer^ 
of  the  dignity  of  a  count. 

Confining  or  preventing  an  accused  person  from  appearing 
within  a  certain  time. 

Obstructing  the  administration  of  justice,  by  preventing  the 
jti4iea,  or  him  who  has  authority,  from  juicing,  lawfrilly  decree- 
ing, executing,  and  acting,  as  by  law  required. 

Injuriously  exacting  the  representation  of  public  games  or 
money  from  an  unwilling  person  publicly  or  privately. 

Bemg  unlawftiUy  with  a  weapon  in  an  asiemtdy,  or  where  a 
court  sits  publicly,  except  such  as  keep  men  for  sporting  purposes, 
who  fight  with  wild  beasts. 

Calling  men  together,  and  doing  violence,  whereby  some  one  it 
beaten  or  struck,  though  he  be  not  killed. 

Plundering,  breaking  into,  or  by  force  and  arms  entering  the 
house  of  any  person  in  town  or  country. 

The  coUccting  new  (illegal)  taxes.- 

The  Ux  Julia  de  vi  privata  enacted  that  whosoever  caused  a  !*«  J"!"  'eti 
riot  or  tumultuous  assembly,  whereby  any  one  was  prevented  F""**- 
fiom  being  brought  to  justice  i  or  instituted  a  prosecution  against 
the  (lave  of  another,  expelled  him  by  force  and  arms  from  his 
£irm,  by  means  of  a  tumultuous  assembly,  was  wiihia  the  scope 
of  this  law  i  also  those  creditors  who  shall  have  seized  the  property 
of  their  debtors  without  judicial  audiority — all  such  should,  on 
convictian,  be  amerced  by  publicadon  in  the  third  part  of  thnr 
property,  and  be  incapacitated  from  attaining  the  dignity  of 
flenator,  or  even  that  of  a  decurion ;  but  at  a  later  period  these 
penalties 'were  increased;'  for,  under  the  emperon,  the  baser 
daas  was  ponohcd  capially,  and  die  more  respectable  by  trans- 
portation.* 

The  attack  upon  private  houses,"  by  force  and  arms,  and 
abduction,*  were  punished  separately. 

A  remarkable  feature  in  this  law  was  the  power  of  the  prztor, 
to  whom  the  jurisdiction  over  this  quattto  was  intrusted,  to  dele- 
gate his  power.^ 

%  2423-     ■ 
Plagitmt  was    man-stealing,  and   Was  ctmstituted   a   distinct  L«Fabiide 
offensf  by  the  Ux  Fabiaf  which  waj  dfrected  against  such  as  con-  f*"^ 
cealedf  sdd,  confined,  or  bought  an  ingenuous  Roman  citizen, 
freedroan,  or  the  slave  of  another,  and  thS  jHecomplices  of  each. 

>  P.  48,  t,  10,  ^  3  i  P.  4S,  Ti  T,  pr. ;  . .  '  p.  4t,  6 

PnJ.  lUS.  s,  i«,f  1,3)  OvTh.  $,  N,  C.  Tb.  g,  : 

li  •.  J.  9.  I», «.  7  i  1.4.  *•.*■»■  li  »-t,18,?» 

•  PjqI.  R.  S.  5,  i6,  ^  r,  'P.  1,  ii,  I, 

*  P.  4J,  6,  II 1  PanL  R.  S.  J,  3,  ^  J.  •  Oc.  Rabir. 
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Originalty  the  penalty  for  this  <^ieiue  consisted  in  a  f 
£oe  i*  but,  at  a  later  period,  the  Prvficti  wbi  su  Rome,  and  dc 
Pr^iidei  in  the  provinces,  took  cognizance  of  tbii  ofiense,  txin 
er£nem^  widi  power  to  condemn  the  haser  class  to  the  minei,  or 
cruciiudon,  and  to  relegate  the  more  respectable,  and  to  depmc 
them  of  half  their  property.  The  reason  of  this  severity  was  tfatt 
the  offense  indirectiy  interfered  with  the  public  liberty. 

If  a  slave,  with  the  knowledge  of  his  master,  had  carried  o^ 
sold,  or  concealed  the  slave  of  another,  the  punishment  wis 
directed  ^^ainst  such  master ;  but  if  the  slave  had  acted  of  his  own 
motion  he  was  condenmed  to  the  mines.' 

The  constitution  of  Diocletian  made  this  oflense  capital  in  the 
city,*  and  by  another  of  Constandne,  a  slave  or  Ireedman  was  to  be 
condemned  to  the  beasts  for  the  first  oSense,  and  a  freeman  to  be 
exposed  in  the  pubUc  games,  and  slain  before  he  had  the  of^wr- 
tunity  of  defending  himself.* 

§  2+24. 

Offenses  against  chastity  were  punishable  in  the  most  remote 
^es  by  die  customary  law,  and  that  of  religion  ;  for,  by  the 
law  of  Numa,  no  woman  known  to  he  the  concubine  of  a  married 
or  single  man,  was  allowed  to  approach  the  altar  of  Juno  ;*  and  in 
a  later  age,  the  seduction  of  a  respectable  woman  or  virgpn,^  or 
the  irregular  conduct  of  a  matron,'  exposed  such  to  a  prosecution 
on  the  part  of  the  icdiles. 

The  fether,  husband,  or  blood  relations  had,  however,  the 
power  of  punishing  this  oS'cnse,^  in  the  earlier  ^es ;  and,  by  tbesc 
means,  for  the  most  part,  it  was  checked. 

The  husband  derived  this  jurisdiction  from  the  Manus,  wfai^ 
implied  the  power  of  punishing  more  trivial  offenses  of  tus  own 
tnere  authority  j  but  in  the  case  of  those  of  a  mote  grave  nature, 
such  as  would  intitule  him  to  put  away  his  wifo,  he  was  obl%cd  to 
assemble^  her  reladons,'"  within  and  including  the  degree  of  cousin 
germao,  for  so  far  extended  the  right  of  the  kiss  of  friuidship.*'  On 

■  PauL  If.  Adcl  Coll.  LL.  Mot.  14,  1.'  *  So  lure  nuCrooi  !•  the  eqwr^cM  gf 

■  P.  4I,  IS,  ],  6,  V  *;  ColL  LL.  Ho.  mucr  &miliu  iboTC  P.  4I,  j,  ij,  p.; 
14,1.  P.  a},*, 41,^1. 

■  PidL  L  c  et  Ulp.  Coll.  LL.  Mm.  *  Vil.  Max.  G,  I,  3, 6. 

14.3.                                  'Cj.iOiT.  "Diony*.   1,    15)    T»c.  An.    ij,   yt; 

'CTb.f,  iS,  If  P.  48,  I],  4,^*1  A.-Gai.  N;A.  10,1}     Wilmwo^n 

P.  4S,  15,  I,  7  [  CfAX.  LL.  Moi.  14,  >i  3 1  i^  puBge  lod   Isut  for  fid[,  Get.  i- 

C^,  so,  7,  ifi  ;  I.  4,  ig,  %  10.  K.  R.  %  498,  R.  85,  to  abriaiE  Ae  4)C> 

'FcHui  r.  PeUJCd ;.  GclL  N,  A.  4,  j  ;  ca\tf  of  tlic  hiMbuiil  ndiiuDs  hit  jiiiBilJ 

P.  50,16,  I44f  P.  4S,  6,  iiiPhLK.  S.  power  lAct  dinrct. 

S)  3>  4  }  >  *>'  9i  ■*>  I  i  ^-  4<i  ^>  5>  ^  >  i  "  Polrb.  ID.  Alhcnntm,  10,  j6,  p.  114; 

Id.  6i  C  Th.  a,  14.J  C.  9,  sji  C.  9,  (Scliwd(k)  Plin.  H.  K.  14,  14  fi]>{  P. 

i3,l;L4i>8,>!-                              ;  J<.  w,  10,  %  7  j  P.  «.  4,  4,  J  ,;  [■ 

'  VaL  Mu.  6,  I,  8;  Ut.  8,  iii  P.  (w^  Plut.r]aat.Koo.  6,derirt.iDalKt. 
JO,  16,46,  %  I.     Hater  fuDillai  hit  ihu 
agnification  ia  thh  ptiu. 
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his  wife  in  the  iacc  of  adultery,  the  husband  might  slay  her  with- 
out more  ado;'  but  if  the  wife  was  not  in  manu^  he  left  her 
punishment  intirely  to  her  fether  and  the  cognates.'  Even  where 
wives  had  killed  their  husbands^  the  relatives  could  anticipate  the 
criminal  tribunals  of  the  country  i'  and  these  family  tribunals 
indured  untill  the  age  of  the  earlier  emperors,*  but  gradually  fell 
into  desuetude  after  that  time. 

§  2425. 

With  the  decline  of  morality,''  several  laws  were  passed  to  Lnjurude 
restrain   adultery,   of   the    exact    provisions  of   which  we  are  aJuitera*- 
uninformed,  as  they  were,  for  the   most  part,  superseded  and 
repealed  by  the  lex  'Julia  de  adulteriii  of  Augustus,^  the  Arst  pro- 
vision of  which  was  directed  against  adultery  in  its  proper  signifi- 
cation of  fornication  committed  with  the  wife  of  another,  which 
by  this  law  was  converted  into  a  public  offense,  by  allowing  any 
person  whatever  to  institute  a  prosecution  for  it,  under  some 
special  limitations,  among  which  was  the  limitation  of  the  prose*  LlmitatlaTU  of 
cutton  to  five  years  from  the  date  of  the  offense  committed. ^  thelcijniii. 

Again,  neither  the  husband  nor  a  third  party  was  competent  to  Suit  dm  prae- 
Indict  the  wo.man,  or  the  adulterer,  so  long  as  the  husband  did  not  ""»We  durante 
divorce  his  wife  :*  hence,  the  indictment  premised  the  dissolution  '"*     """' 
of  the  marriage  of  the  adulteress  by  divorce,  within  five  years, 
provided  the  husband  were  still  living." 

Another  peculiarity  was,  that  the  right  of  pre-indictment,  on  HnUsd't  tad 
the  part  of  the  husband  and  father,  indured  sixty  days  from  the  btiisr'i  right  of 
date  of  such  dissolution/"  after  which  period  expired,  any  one  pre-">'li«n>««- 
might  prosecute  who  lilted,  even  the  fetber  or  husband,  though 
jure  extraneo  within  four  months,"  at  the  «cpiration  of  which 
total  term  of  six  months,  or  of  five  years  complete,  from  the 
date  of  the  offense,  the  indictment  was  statute  run.     If  the  hus- 
band were  dead,  the  father,  or  any  third  party,  had  the  right  of  pro- 
secution, but  only  before  the  expiry  of  the  six  months  from  offense 
committed;  so  tnat,  in  this  case,  the  longer  period  of  five  years 
was,  in  &ct,  a  dead  letter. '^     Afterwards,  however,  Diocletian  lubteqiKnt  aite- 
abolished  the  limitation  of  the  six  months,  the  quinquennial  limita-  mioiu- 

■  Cell.  1.  c.  Hecooliu'  cue  muC  bare  C.  9,  9.     Frstui  *  adulter  <paa  ai  alUTaa 

been  one  of  unutual  levtrity:  prabibly  it  uiorem. 

wuiiregularmkillawiAlucdtialcingwine.  '  P.  4E,  16,   t,  %  lOj  P.  48,  5,  ii), 

V»l.  Max.  6,   3,  9;  PUn.  H,  N.  14,  14  f)  6,  7. 

(ij);  Semuiad  &te.  i,  737.  'P.  4S,  5,  tl,  ^  to;  U.  ifi,pr,;  C.  9, 

■Uv.  JO,  |g;  Plln.  I.e.  Tac.  An.  i,  9,  ti- 

50  i  Soct.  Tib.  js-  •  P-  48,  S.  »9.  *  J- 

•"-'  "-  '   -   '*    '■-    -■-   -"  "Coll.  LL.  Moa.  4,4jP.  48.  5,  », 

rib.  Mi  "■  3.  4.  ?'•■>  I<l->4,5  li'ld.  ij, 
pr. ;  Id.  30,  ^  1  ;  Tac.  An.  i,  85. 

""•  Hor.  Cam.  4,  5,  11,  a^.  i  Id.  Scnn.  "  Coll.  LL.  Mot.   4,  4;  P.  48,   5,  4, 

1,1,  117;  Id.  Od.  ^   1;  Id.  4,^  1,1;  Id.  II,  ^  5,  6;  Id. 

•Coll.  LL.  Mos.  4,  1;  I'.  48,  5,  1;  is.iii  Cg,  9,6. 

and  the™  anenl,  P.  48,  5  i  C.  Th.  9,  7  i  "  P-  4*>  5,  19,  ^  5- 
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tion  forming  the  oiHy  bar.>  Constantine  limited  the  r^t  of  pcxnr- 
culion  to  tlic  nearest  relations.*  A  simultaacous  procecutiM 
against  both  of  the  guilty  parties  was  not  permitted,  but  the  ptom- 
cutor  had  his  option  as  to  which  he  would  commence  with.* 

When  the  adultery  first  became  known  after  the  wife's  dec 
the  prosecution  could  be  nevertheless  instituted  againM  the  a  ._ 
terer,  provided  the  qmnqumnial  limitation  had  not  expired.*  It 
was,  moreover,  admissible  against  the  adulteress,  notwitfastanGng 
her  having  remarried,  and  being  at  the  time  so  married,^  under  tlic 
condition  of  suit  being  brought  first  against  the  adulterer,"  if  st3 
alive }'  but  it  would  only  he  against  the  woman  provided  the 
impending  prosecution  had  been  denounced  to  her  befiste  her 
enttr  anew  into  wedlock."    Diocletian  removed  this  restricckm.' 

The  penalty  inflicted  by  the  lex  yuiia  on  the  guilty  panies,  cod- 
sisted  in  a  fine  on  their  property,  together  with  relegation  to  some 
island  j  '^  and  no  one  was  allowed  to  mtermany  with  the  sdultensi, 
under  the  penalties  of  letiocinium ;'^  but  at  a  later  period,  the  aiA- 
terer  was  punishable  by  death,"  whether  free  or  bond.'*  On  the 
other  hand,  the  older  law  of  arbitrary  vengeance'*  was  rcstrictBd  bf 
the  Ifx  yulia^  this  right  was  saved  in  &vor  of  the  fother,  under  eoo- 
dition  that  he  discovered  the  adulterer  in  his  own  house,  or  ia  Aa 
of  the  husband,  and  that  he  slew  both  together  on  die  spoc"  BM 
the  husband  could,  under  no  circumstances,  slay  the  wife  and  Ac 
adulterer  caught  in  the  act,  only  in  case  he  belonged  to  a  ccttUD 
class  of  persons  specially  designated  in  the  law ; '"  be  was,  bow- 
ever,  allowed  to  detain  him  in  the  house  twenty  hours,*'  a  R^ab- 
d'on  which  applied  not  only  to  a  legal,  but  also  to  a  nuund 
marriage,  and  was  extended  to  the  bride  elect,  and  even  to  the 
concubine,  under  certain  circumstances.  >" 

The  Ux  yuiic  did  not,  however,  extend  to  die  centubtmiKm  of 
slaves,**  nor  to  women  of  low  occupation  and  mode  of  life ;  mr 
was  the  fornication  of  a  married  man  with  -an  unmarried  woom 
considered  an  adulterium,  but  a  simple  stuprum^  and  punisIuiUe 
only  in  so  far  as  the  latter  might  be  so  in  the  particular  case.** 


*P.  ♦»,  5,  IS,  k  !,9i  Id.l7>%  «i 
Id.  32,  ^  I  i  Id.  19,  %  6  J  a  9,  9,  8. 

*?.  48,5,  I.,  %4i  li.it,li%;\i- 
44i  C.  9,9,5. »!- 

•  P.  ♦!,  s,  J9.  h  "■ 

•P.4!,  5,  »,  pi-l  K.  S.  "7.  %6j  Id. 

'P.4B.  S.>7.%7i  li''.  '9.  P-  h  '■ 
•P.  a8,  S,  1,  pr.i  Id.  16,  ft.  %  1-6  J 
Id.  39,  H  ;  C.  9,  9, 14. 

•  C.  9,  9,  iS. 

X  PaoL  R.  S.  1, 16,  4  H  i  "^^  ^n-  '1 
85)  PUii.tp.6,  31. 

"P.H8,  5,  ll,§l3i  W-  *9.i  'i  C. 
99,  %  "7- 


kk> 


"  CipiCol  OpiL  Macr.  11 

iS,  II,  i6i  C.9,  9,  30,^ 

3«,4iI-4.>«,W;N.i,.. 

adDlMrcMO,  Anun.  Blue.  lo^  i,  sS,  45. 
"P.4i.».5i  l<l-3Ji  C.9.9.16, 
''GelL  N.  A.   to,  sj;  VaL  Mu.  <> 

R.S.I,  16,1;  F.48,  5,io,»i,i>,k^  ji. 

I'  C0IL  LL.  M«,  4,  3,  10,  i&i  p*a. 
R.S.i,»6,&4,s,6i  C.9,9,*i  F.4I, 
5,  ai,  %  4i  Id-i4,38.4*.9i  l'»-4>- 

"  Pau!.  R.  S.  1, 16,  (,  3i  P.  48,  5,  as- 

"P.  48,  5.  "3.  F-*  ».  3.  RjO"^ 
LL.  MoL  4,  5,  6 :  C.  9,9,7. 

"  P.  4*,  5,  6,  pr. ;  C.  9,  9,  »],  14- 

»  C.  9,  9,  I,  18. 
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Succeeding  empvrors,  among  the  chief  of  whom  were  Macrinus  Utat  Um 
and  Autetius,*  introduced  some  very  severe  enactments  against  pinuh'ng  "iJ"'- 
adulterers.     Constantine,  however.  Was  the  first  to  render  this  ^SbS*** 
a  capital  offense.' 

Justinian  confirmed  the  capital  punishment  in  respect  of  jutinbo'iUw. 
males,  but  directed  the  adultress  to  be  whipped  and  sent  to  a 
convent,  reserving  to  her  husband,  however,  the  right  of  recalling 
her  thence  within  two  ytsas,  if  he  chose  ;  if,  however,  this  term 
was  sufi^red  to  elapse,  or  the  husband  died  before  its  expiry,  she 
Was  compelled  to  assume  the  monastic  habit  and  enter  into 
religion,'  that  is,  assume  the  monastic  profi:ssion,  during  the 
remainder  of  her  life,  without  the  power  of  recall. 


§  2426. 

The  hx  yu/U  contained   in  addition  provisions  for  publicly  stupnunpunuh- 
punishing  ttuprum  with    single  women,   but  which   was   only  ible  un<ier  the 
^pticaUe  in  the  case  of  a  person  of  condition,*  whether  free-born  '*"  J"'"' 
or  freed.*    The  provisions  respecting  the  right  of  indictment,  the 
domestic  rights  of   the  paltr  famtliat-,   the   prohibition   to  the 
person  convicted  of  this  of^Rse  to  re-marry,"  were  the  same 
as  in  (be  case  of  an  aJulterium  J 

Stuprumy  accompanied  by  artful  seduction,"  or  committed  on 
the  person  of  a  girl  who  had  not  attained  the  age  of  pubcrtyjV 
Were  the  subjects  of  extraordinary  penalties  j  so  in  England. 

The  Ux  yulta  imposed  the  penalties  of  adultertum  on  those  frmnci  Lesodiunin. 
guilty  of  certain  descriptions  of  Uindnitim,  such  as — allowing  their 
nouses  to  bo  used  for  the  reception  of  persons  commit  tine  a  penal 
adultertum,  or  siuprum,^"  with  males  or  ^males — a  husband  making 
the  prostitution  of  his  wife  a  source  of  gain," — or  not  immediately 
divorcing  a  wife  surprised  in  the  fact  of  adultery,  incompatibly 
with  his  honor.'*  The  same  punishment  was  extended  by  a 
Selm.  to  the  husband  who  had  craftily  procured  his  wife's 
seducer  his  opportunity.'* 

The  ttuprum  with  a  person  not  of  condition,  did  not  come  within  Eitew  of  the 
the  penal  enactments  of  the  lex  Julia^  nor,  conse<iuently,  that  i"  Julia- 
committed  with  a  person  of  low  condition,'*  or  the  concubine  of 

'  CapitoL  vit.  MKiiai  11 ;  Topuc.  vit. 
AunL  7, 

•C.9,9,30. 

■No»,  1J4,  10. 

'1-4,1^4-  

*  P.  48,  s,  6,  F- !  W-34-  %1.4i  ''■i.?.  "7- 

*P.  +S,  s.  *9,S  If  CoU-LL.Mot  I'Paul.  R.S.  ^,^6,%^•,  P.4g,  j,i, 

4,  1.  ^1,3,6;  U.  14,  pr.  {  Id.  19,  pr.  j  C.  9 

^1-4,  iS,  ^  4-  i  X.  ;,  16  7.  9, 1,  17,  %6,  ^t. 

'  P.  47,  ",  ".  %  ».  "?.lfi,i,tn,l,l. 

'P.4S,  19,  3g,&].    Under  wn  ihk  ^il  "  P.  48,  5,  13,  ^  i;  P.  15,  7,  I,  ^  i 

it  rgilljrincipable  oicoaKnt;  nndettwelve  H' ]  [  £.9,9,19. 


»A  to 

loTe  her  Eithei 

'•  r»r,  under  oiteen.  for 

"T.i:^',N 

,9,  10,  pr.^  1. 
5»iW.  !,  pr. 

-'P.4J1.S,. 

Id.  .9, 
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OfMnrabina.  another,'  which  appears  to  have  been  a  caiut  omissus  in  tbe  Iti 
Julla^  and  Papia  Poppaay  inasmuch  as  on  taking  an  honei 
woman  of  free  descent  as  a  concubine,  a  formal  declaration  wm 
required  on  account  of  its  being  an  unusual  circumstance  ;*  bit 
the  penalty  applied  where  the  patron  lived  in  concubinage  wiib 
his  freed  woman,^  a  relation  held  to  be  for  him  more  respect^ 
than  marriage  with  ber,  for  the  woman  was  not  degreded  thereby,* 
and  was  liable  to  the  penalty  of  adultery  for  incontinence  i*  nor 
could  she  separate  herself  from  him  any  more  than  a  wife,  alt  least 
without  his  consent.i^  A  man  was  not  amenable  to  this  lav 
for  stuprum  with  his  slave-girl.' 

§  2427. 

PnttituiiDD  Prostitution  was  even  permitted  to  common  persons,  with  00 

peniuoeJ-         Other  penalty  than  that  of  infamy,  provided  they  gave  the  required 

notice  to  the  xdiles,^  who  had  the  control  of  brothels ;  but  lUs 

exemption  did  not  extend  to   persons  of  condition,  who  voe 

liable,  under  the  lex   Julia,  to   the   same   penalties   as   for  an 

adulter ium.^ 

Hulott  dunged      On  assuming  the  profession  of  a  public  prostitute,  the  women 

their dRK and     changed  their  names'"  and  dress,  which  consisted  in  a  tega  and 

""^  wreath,!'  for  the  respectable  women  in  modern  times  wore  the 

pratexta ;  thus  aduitresses  convicted  under  the  Itx  Julia  enteied 

into  the  class,  being  excluded  from  society. 

Women  of  condition  were  prohibited  from  professing  this  trade, 
if  descended  in  the  third  generation  even  from  a  Roman  kni^t. 
Legislation,  however,  varied  with  the  spirit  of  the  age :  Alexander 
Severus"  inflicted  no  penalties,  but  forbade  the  tax  levied  mi  this 


'P.J4,9,  16,  %  I.     The 

ma  in  iom«  degree  ]egaljze< 
dlKounge  Kcond  ourrugca 
judice  of  tbe  childrea,  ^  58 1  eC  iq. ,  ti.  (qh 

»P-»S.  7.  J.  P'.  (  P.  »3.  ».  »♦■ 

'  P-  »5>  7i  ».  9'-  i  Konn.  Sura  4,  p.  59, 

'P.  13,1,41,%  li  P.48.S. '3.Pf- 

'  Id.  Ul^n. 

•  P-  »5i  7t  I,  P'-  i  P'  »3>  ».  '9-  At 
to  ilate  girli  in  concubinige,  P.  10,  i,  6, 
a  i  P.  41,  5,  |8,  ft.  i  P.  I,  19,  %  e  ;  and 
aa  10  die  capacity  of  tbe  children  to  rtceine 
leijdinadoii,  C.  7,  15,  J;  N.  78,  4^  for. 
bidden  with  tm  women  by  Auirllui, 
VolNac.  Aurelian  49'}  abolished  in  the  9th 
century,  N.  Leon  91. 

'Paul.  R.S.  1,16,%  16;  P.4E,j,ei 
C.  g.  9, 15. 

'  P.  J,  1,  1,4,  %  1,  J ;  Sav.  Syit.  1, 
'^1<  5 54- S 59-  '"  "''"J  continental 
counliiet  an  ill  which  unnot  be  tuppreoed 
it  It  leait  regulated,  by  placing  theie 
houtet  and  their  inm.itci  under  the  control 
of  tbe  police  authoHtiet,  whoaniwcr  toihe 


tcdilet  of  Rome.  In  Beriia,  VJenaa,  Lo^ 
don,  and  Niplca,  wher«  there  it  aooMOii, 
there  it  more  pronitution  than  in  Hamtari 
or  in  Parii,  where  there  it,  and  mareteEmiitf 
■gainst  srdiictiaD.  Tbe  word  whan  it  de- 
rived from  the  German  imrn  ai  the 
Dutch  iurrn,  to  hire  j  hence,  iartaitiBr 

'Tac.  An.  I,  !j;  Suet.  TSK  jj;  P. 
48.  S.  1°.  §  »■ 

I"  PlauL  Poennlo,  5,  3,  19.  So  it 
Paris,  Tide  Prostitution  do  la  VtUe  i: 
Pirii  par  Patent  du  Chatelet.  So  id  I«- 
don,  asiuroing  for  the  most  part  aaUr 
names,  Howard  is  a  gtourile  one. 

' '  1'he  togi  wai  IbniieTly  coauBoa  Is 
both  teiea,  Matcell.  de  ptoprietiie,  tom. 
14,  dc  genere  vntim.  15;  Aacoa.  it 
Terr.  99.  See  the  wnath  of  open  Jaa- 
ccn,  Jur.  Sat-  1,  69,  *q. ;  Hor.  Serm-i, 
1,  6,  tq.  ;  Mart,  cpigr.  1,  39;  ld.eFifnii. 
I,  36,  g,  m-  et  6,  64, 4,  sf , 

"  Lamprid.  14. 
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class  to  be  received  by  che  treasury,  and  the  Christiiin  emperors 
sought  to  abolish  this  trade,  though  not  by  direct  enactment.' 

§  2428. 

The  offense  against  nature  was  punishable  by  the  strict  law  The 
with  death,^  as  it  is  by  the  Koran,'  and  in  Spain  in  the  present  'tf^' 
day;   in  most  other  countries,  the   capital   punishment  is  not 
carried  out,  on  the  ground,  that  however  abominable,  it  is  an 
offense  by  consent,  and  unaccompanied  by  violence. 

The  lex  Scantinia^  of  which  we  know  nothing  but  Che  name,*  Let 
had  rererence  to  this  oiFense ;  the  lex  Juiia  placed  it  upon  the 
same  footing  as  stupTum^  but  later  constitutions  threatened  it  with 
deaths"  all  prosecutions,  however,  under  this  law,  were  subject 
to  a  quinquennial  limitation.^ 

Ravishment  of  either  sex  was  not  included  under  the  lex  Julia  Rapna. 
de  adttlteriii,  but  under  that  of  de  vi  publica  i'  it  was  not,  how- 
ever, long,  before  stuprum  accompanied  with  violence  on  the 
male  sex,  was  made  capitally  punishable,  as  in  England,  but  death 
is  now  never  inflicted.' 

§  2429- 
Eigamie,  in  a  woman,  was  in  the  same  categorie  as  adultery  ii"  Bigamie. 
but  tne  man  who  married  and  had  two  wives  simultaneously,  was 
obnoxious  to  the  penalty  of  inlamy  onlyj'^  but  the  punishment 
was  in  so  &r  cumulative,  that  he  could  be  indicted  for  stuprum 
also.i*    The  Mussulman  law  restricts  a  man  to  four  wives. 

Intermarriage  between  those  related  within  the  prohibited  de-  in«w. 
grecs,  was  no  valid  marriage  ;  but  a  mere  reckless  incestuous  con- 
nexion :  "  when  in  the  direct  tine,  it  was  said  to  be  incest  by  the 
natural  and  common,  but  where  in  the  collateral,  by  the  civil  law.'* 
In  the  former  case,  both  parties  were  punishable,'^  but  in  the  latter 
the  man  only,  due  regard  being  had  to  mitigating  circumstances.'^ 
The  penalty  was  the  same  as  that  of  the  lex  JuUa  dt  adulterm^'^ 

'  p.  4!,  s,  19,  %  9  i  X.  5,  17,  7. 

.    ^  .......  -  'Coll.  LL.  s.  »i  Pixi-  RS.  I,  16, 

11,19,^1;  F.  II,  s.4.4  3-  §"i  I- 4.  li.  ^  4.  %  »4iS,  "■  'o- 

'Tal.M«.6,  .,7,9.«>."iK'"')^  "P.tg.S,  n,i«. 

eic  p.  1336,  ed  Reiik.  "  P-  3,1,  t,  13,H;  C.  5,  4,  »■ 

'  Sale  Sun,  4.  p.  57  o.  i.  "  C.  o,  9,  18  ;  X.  i,  ii,  7,  la  6»  11. 

*AuKin.   eplgr.  89  ;  Jai.  Sat.    1,  44;  "Caiui  i,  ^  (9,  64;  P.  13,  2,39,^  i. 

C>c.fun.  g,  la,  14;  Suebdam.  S.  ■•  P.  23,1,6!;  C.  I2,7>5>i  >• 

»  Coll.  LL.  Mot  5,  1 ;  PauU  R.  S.  1,  "  P.  48,  %,  38,  pr.  %  i,  1,  4,  7  j  Paul. 

iS,  *  13 ;  P.  48,  s,  34.  %  I.  R.  S.  1, 16,  %  IS  i  CoU.  LL.  Mos.  6,  3. 

'  CoU.  LL.  Mot.  5,  J ;  C.  Th.  9,  7, 6  j  "  Id-    5  i   P-  4*,  Sj  J'«  %   Jt  4.  7  1 

Co,  9,  31.  Id.  68. 

"^P.  48,  5,  29,  %  6-9.  "  Paul.  In  CoU.  LL.  Moi.  6,  3. 
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which  vna  reUgatio  in  iniulaia  ,■  it  wouW  nevertheless  appes, 
that  the  prohibition  of  incestuous  marriages  had  ceased  to  Ik  1^ 
garded,  since  we  find  Diocletian  laying  great  stress  upoo  it,>  and 
increasing  the  severity  of  the  punisnment ;  it  was,  however,  miii- 

fited  at  2  later  period,  but  finally  again  rendered  more  severe  by 
ustinian.* 

TTie  concubinage  between  near  relatives  Was  placed  upon  the 
same  basis-,'  but  where  adulttriam  and  ttuprum  concurred,  as  it 
did  as  between  such  persons,  the  more  severe  penalty  of  trans- 
portation* was  inflicted  upon  the  man  by  way  of  a  cumulative 
pumtbment  lor  accumulated  offenses,  the  woman  was  exposed  to 
the  penalty  of  die  Ux  JuUa  at  least  ;*  but  no  question  of  incest 
codd  arise  as  between  persons  not  in  a  state  of  fi%edotn ;  nevef- 
theless  the  relationship  which  might  have  accrued  during  slavery, 
was  taken  into  account  even  afker  manumission." 

The  most  serious  form  of  unchastin  was  that  committed  with 
a  vestal  vii^n,  and  was  held  to  be  incest,  subjecting  both  the 
vestal  and  her  accomplice  to  capital  puiushment;  vestals  being 
spiritually  married  to  Jove.' 

There  were,  in  addition  to  these  oficnses  termed  ertHmaris, 
*™''"'  those  termed  txtraerdiiuiria^  for  which  there  ww  no  qm^nU 

ftrptttia  i  but  offenses  so  cognizable  were  more  severdy  punished 
than  those  over  which  there  was  an  ordinary  junsdicti<Hi ;  tbns, 
taking  part  in  unauthorized  clubs  was  restramed  by  (fivers  S(U. 
tdicta^  and  mandatt^  aod  punished  as  a  crime  af;amst  the  State.' 

%  a432- 

Highwajr  Thus  hiKhwaymen  and  bandits  were  tried  forthwith,  and  woh 

robbeiT.  great  seventy,  such  being  indispens^c  to  the   public   safety  ;■* 

Sieir  accessaries  and  accomplices,  and  such  as  hehled  and  coo- 

ccaled  them,  were  punished  with  equal  rigor." 

§H33- 

Effracdci,  or  Effractw^  or  prison-breach,  was  punished  by  death ;  and  fl^t 

pcuMi-bmlciiii.  fi^jj,  (jj^  appointed  place  of  transportation  was  punished  by  dupli- 

j,  ]o  ;  5.  Pcdnooi  got  a  ipcctal  bw  p»- 
HWd  for  an  indltidiul  caM,  bot  ao  gncnl 
lex  Pednoea  de  incoco  cuMcd,WilteTLc 
•p:  13,  I,  s6(  P.  15,  7,  I,  %j;  P-     ^77J.  n.l4Si  ■»»'"">  i«  ^  tp/»aA 
4I,  (,  II,  i  T.  bnde  of  Cluing  *tdc  ptntc. 

*P.4*.  rt,  5;  Piul.R..9.  5.16,415.         'P.  47,  M,i,  Ji  47,  II,  s;  Wilto 
*ntiLLc.;  P.  4t,  5,  }l,  pr.  ^4.  I.e.  ^  ilQ,  319. 

•  P.  ij,  I,  8,  14,  4  I,  3  J  M.  56.  •  P.  4«,  4,  1,  %  I !  47,  M.  «. 

»  Li*.  4,  44,  «,  ij,  ",  S7  i  Ot-  LI--        "  P-  4S.  19.  »<.  %  '5  1  W-  »M.  >S- 
I,  9 ;  Sort.  Domit.  8  \  Ptin.  ep-  4,  ii  {        "  P.  i,  ll,  13,  pr. ;  PaaL  R.  S.  5,  3, 
Symmacb  ep.  9,  118.9;  Ck.  (Aic(Ni.}ln     ^4;  P.  47, 16;  C.  Th.  9, 19;  C.9,  3). 
Mil.  II,  p.46,  Ortll.;  dc.  de  nat.  dcoc. 
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cation  of  the  tenii  of  condemnation ; '  those  who  broice  out  of 
prison  were  more  severely  punished  than  those  who  escaped  by 
iicgligence  of  gaolers. 

*  »434- 
Robbing  a  tomb  or  bodjr  with  armed  hand,  involred  capital  Vmiidng  the 
punishment,  but  if  without  arms,*  condemnation  to  the  mines,  comb, 
independent  of  the  popular  action,  dt  sepuUhro  violala. 

%  2435- 
Effractwi%   ntctuml  were  those  who  broke   and  entered   by  Efectora. 
night — therefore  biu'glars — were    punished    by  fiistigation   and 
condemnation  to  the  mines  i*    hut  tffractarts  diurm^  or  house-  ^J^^j^ 
l>realcer$,  were,  after  fustigadon,   condemned   for  a  Icmger  or 
shoner  term  to  the  pubSc  works }  this  distinction  is  preserved  in 
England. 

§  *436- 
Exfilaiares*  were  more  daring  thieves,  and  if  of  the  baser  dass,  EipibioNB. 
were  punished  by  perpetual  or  temporary  condemnation  to  the 
public  works ;  those  of  the  better  class  were  degraded,  or  exiled, 
at  the  discretion  of  the  judge. 

§  »437' 
Direttarii'  were  those  who  stole  in  a  private  dweDing-houte  Knctarii. 
wkbout  infraction,  and    being  esteemed   more  dangerous  than 
common  thieves,  were  punithule  in  the  same  way  as  iffrattorts. 

S  2438. 

Furtt  Balneariiy  or  those  who  stde  in  the  public  baths,"  were  Fnra  Biinorii. 
punishable  by  tempcHary  coedentnadon  to  the  public  works>  but 
as  bui^jlars,  if  they  defended  thcmsdves  by  weapons,  although  they 
hurt  no  one,  and  were  punished  by  the  mines,  or  relegation, 
according  as  they  were  of  base  or  honest  condition. 

Abigti  v/eiK  catde  litters  {ai  ago),  who  exercised  the  art  of  AUjc!. 
driving  off  cattle,  not  being  svnn.    Those  who  lifted  the  larger 
cattle  were  more  severely  pumshcd  than  those  who  stole  the 
smaller.     The  punishment  was  condemnation  to  the  mines,  the 
public  works,,  relegation,  or  death,  if  done  with  armed  hand.' 

%  2439- 
Saccuhrii  were  cutpurses,  and  punished  in  the  same  way  as  Saccoiuii. 
directarii.     In  England  pickpockets  may  be  transported. 

■  P.  4S,  19,  8,  ^  7  ;  U-  «!>  %  13t  14;  a  di  ihootil  ^  the  LowUnil  burden  lifted 

!'■  47,  iS,  I,  ^  I.         *  P.  47,  t»,  },  fj  7.  the  Engliili,  and,  perhapt,  the  auchon  as- 

'  P,  47,  ig,  a.           '  P.  47,  18,1,  %  I.  catoa,  wilhint  heHighland  line,  the  Low 

*P.47,  iS,i.^i.     *P.47,  I?.!-  Undei'i  cattle.     The  Albanunt  »ai  Anbi 

^  P.  47,  14,  I.    Tbi)  WM  1  conunnn  do  the  nine. 
pnctice  in  Scotland,  and  not  looked  upon 
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§    2440. 

Removing  a  landmark  was  cognizable  txtra  ardinem^  >ad 
punished  according  to  the  condition,  animus,  and  age  of  the 
offender  i  thus  distinguished  persons  were  relegated,  the  older  ftr 
a  shorter  term  than  the  younger.  If  administrators  of  aoodicr't 
proper^,  they  were  to  be  castigated,  and  sent  to  the  public  worli 
for  the  term  of  two  years  ;  but  if  the  ofiender  stole  the  staae% 
ignorant  of  the  offense  he  was  committing,  he  was  simply  to  be 
scourged  for  the  thctt. 

§  2441. 

Rtceptateres  were  receivers  of  stolen  goods,  and  were  punisbed 
as  marauders,  or  banditti,  htrenet,'  and  their  accomplices  in  equ^ 
degree.' 

§  2442- 
Ccncutsia  was  the  exaction  of  money,  under  the  pretence  of 
public  authority.* 

^  2443. 
Pravaricalie  was  a  crime  committed  by  advocates,  subjecting 
them  to  extraordinary  and  public  accusation,  and  consisted  in  the 
betrayal  of  his  client's  interest;"  formerly  this  only  applied  to 
private  causes,  but  it  was  afterwards  extended  to  the  prosecutor 
in  a  criminal  indictment :  the  punishment  was  infamy. 

§  2444. 

Dtlatin,  or  the  denunciation  of  any  one  to  the  Fiscus,  for  the 
salce  of  gain,  subjected  the  delator  to  a  ertmai  extranrdinariumfi 

§  2445- 
So  also  the  malicious  destruction,  or  damaging  of  public  cis- 
terns, or  the  Nile  dykes  in  Egypt.^ 

§  2446. 
Producing  abortion  was  also  an  offense  extraordinarily  cog- 
nizable.^ 

"''p.  47,  II,  i,W>  Id.  lo;  C.TI1.9, 
ji  i  C.  9,  58. 

'P.+g,  i9,jg,§Si  Id.  J9  ;  P.  4I,  I, 
3  ;  N.  la,  16,  %  i.  I 
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§  3447- 
Not  less  so  the  administration  of  love  potions.*  Admioktcrint    ' 

Nor  the  exercise  of  forbidden  conjiiring  arts  and  tricks  with  ^','1"'''* 

serpents.'  onjunng. 

Lastly,  all  frauds,  deceits,  ialse  pretences,  and  imposture,  or  Scdiiounu. 
collusion,  which  came  under  no  particular  denoinination,'  were 
punishable  as  itrllknatus,  as  the  crafty  subtraction  of  a  thing 
pledged  to  another  under  pretended  ignorance  of  the  fact,  and  the 
Uke,  so  that  the  particular  designations  are  said  to  be  too  long  to 
enumerate.     Perjuries  also  come  within  the  crime  of  sttllieaalus.* 

§  2448. 
The  ofFenses  peculiar  to  the  soldier,  were  distinguished  horn  HUliuy 
ordinary  ofFenses,'     These  were  treason ;  and  going  over  to  the  "^«* 
enemy ;"  desertion,  and  absence  without  leave ;''  leaving  his  post 
or  picket;*    running,  or  throwing   away  his    arms   in   battle  ;> 
neglecting  to  defend   his  superior   officer;'"  exciting  mutiny i" 
disobedience  and  opposition  to  superiors;'^  selling  his  arms  and 
kitj"  wounding  a  comrade;"  thieving  in  camp,  or  stealing  arms;** 
getting  into  the  camp  overjthe  agger^  or  jumping  the  vallum}*^ 
attempting   to   commit  suicide.'^     The   punishment   for  which 
offenses  were  various  but  all  very  severe. 

§  2449- 

The  punishment  of  slaves  was  most  probably  arbitrary,  until  Jndicii  enn- 
thcy  were  brought  under  the  common  law  by  a  Sctm.^  passed  in  <»'<'»'"«'•> 
A.u.c.  773  ;'*  nevertheless,  there  were  some  provisions  peculiar  "*f^^     "*■ 
to  this  class;   thus,  by  the  Twelve  Tables,  a  slave  caught  in 
/urtB    manifesto,   was    scourged    and    executed  i    but    the   edict 
substituted  the  civil  remedy  of  quadruple  damages. 'O 

The   provisions  of  the   Sctm.  Silianamy  passed  A.u.C.   763, 


'  P.I11.  R.  S.  5,  »j,  %  (4 

P.  4!,  19, 

«P.49.i6,3.i"lM.6.S.9; 
"P.  49.  16, 1,5  M.  ».,  «,  Id.  ,6, 

Jl  i5.P■4S.*.3,%»■ 

'P.47,ll.7,II. 

%  «■ 

•P.  47, 10,3,%  I,.. 

"P.«.  16,  J,  MSil-LS-H,*! 

Md.4. 

Mi3,i4- 
"P.49,  i6,j,%,jjld.l4.i  I. 

»P.49."6.>.P:.jIJ.6, 
•Lit.  JO,  43  I  P.  48,   19, 
lijld.5,^5-gild.  6,^4 

'',(,  10,  II, 

»P.«;i6.6.%^' 

ld.7i  Id. 

"Polyb.  6,   3J,   js  (3.,   Jl)i   CdL 

S,Uird.3M.iP.48,8 
'  P-  49.  16,  3.  P-  S  ».  3. 

^iU 

N  A.  IS,4iP.4?.IS,3.%»4- 
'*P.49,  16,3,(17,18. 

Id- 4,^11,  14,  »Si  "-S.  Pf 
13,  Is  lid- 14,  pr. 
•i'oli,l,.6,,6,37(34,3S) 

\  i-ti  M- 

"P.  +8,  19,  3!.4"iP-49,'6.6, 

kl- 

P.  4»,  16, 

"P.48.  «.  >*,%  3,4iP.  44,7,  m; 

i.l4.S.6sId.  10,  pr. 

P.48,g,4,%«- 

•Dioay.,,  joi    Polyb.  < 

.  37  (35)  i 

"A.  GcU,  N.  A.  n,  18 i    Cub.   j. 

P.+9,i6,i,%j. 

i>89. 
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k  were  excessivdy  severe,*  to  it  were  added  many  from  ibe  lot 
Cermlia_dt  sieariisi  which  togedier  rendered  the  slaves  respon- 
sible for  their  master's  life ;  thus,  should  their  master  be  fomid 
'  murdered,  all  who  were  near  him  at  the  time  were  studundy 
examined,  under  torture,  respecting  the  perpetrator  or  origioatDr 
of  the  deed,  and  then  all  executed  for  not  bavins  aided  thcs 
master }'  neither  could  the  testament  of  the  deceased  be  opened, 
nor  anv  one  serve  himself  heir^'  until  these  formalities  had  been 
fulfillea,  under  penalty  of  fbr^ture  of  the  inheritance  xo  the 
State  i  and  these  provisions  were  completed  by  aoothcr  Setm^ 
passed*  in  a.u.c.  764,  followed  by  the  Seta.  Nermiimum^  On- 
£anumy  or  Pisanianum^  and  the  prsetoriao  edict  which  imporil 
a  penal  sum,  recoverable  by  a  popular  action,'  for  the  openug  of 
a  testament  before  the  appouited  time. 

•P.S9,5,i5,pi.  f  I,  id  Sctm.  sain.  'P.  19, 5, 3,^*9)  U.s,f  a. 

■Tu.  An.  14,  4ai  PmI.  K.S.  j,  5,         *U.i]. 

1,9,  iS->i,  %l-it;  Id.  0,  ;r.)  Id.  14,         *P«il.  R.  S.  3,  5,^  (o^  P.if,  j, 
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TITLE   XVI. 

Modut  procedenili  ia  jadkiii  publicii — Conm  papula— {^umoni  puicMii — Trib«iu-~ 

Did  &Da— Accqndo — Lei  Sibinia — DebtJo— Nammii  psttulatio — Qui  accunre 
piwnnt — Inicripdo  — Rtctptio  nomlnia — Altercatio  —  Compereadln<rio— JndiciuBi — 
Todam  Duiaeiui  —  Lawklmti  —  DtnuDciation  nib  pctn«  —  Pfolntio  —  Tons  cr 
(>udmtai — SoKnCii  Uo — AmplUlig— Lti  Fui*— Lei  Scmba— Jadldam  in  pra- 
nsciii  —  ComiDeDtariciuit  — JunmcnCi  calumiuK  — TcTginmda  —  Abolido  —  Ln- 
perinm  trinmTininm  capitiliuiii — InqoincianB  extnordiniiiK— EtreiurcbB— Jadica 

nliaiiBn  —  4iadniphtaKa — Mnlcca  pccuniailc— Eiecnlio  uoteirtia  — '  Cuna- 
— SpecHUtCK~>De  hmui— Ftcaaiaiiii — PmE  cipitiln— Dic^idtui — Ciu  at 
Fam — Cfenutio — Spoluciam  — CcodeiBiuda  in  meOllum — in  opni  niitaUi  —  ib 
auTUHcriinn  mmllarom — adbodu — Sticnutindo— ExiliiunTolDntaiiuni — Lci  Poreii 
■^DtpOTtitio — Confiieiitio  —  Pnblicuio — Talia — Cuccn— Puna  corpaata — Relo- 
puio — Im^U  inCntabiltHuo — lahmia  jada — PObk  milibni — Pisvooulsiwi  live 
Adpelladona  ciinlnito — Vcnia  Gntii — iBdulgmlia — Rcninitia  latiu. 

§   2450. 

Penal  procedure  necessariljr  presupposes  a  fmnal  accusadon  or  Paul  gntm. 
UKfictBtent,  and  the  obligation  of  prefening  such  was,  in  anciem  "^^^  '^  "'^ 
times,  under  the  kings  and  by  the  dccemviral  law,^  incumbent  on  p^^  .„„. 
the  fu^itorei  parici£i^  whose  duty  it  was  to  summon  the  comttia  tont  puicUil 
etnturiata^  in  order  to  hear  and  decide  upon  it ;»  the  oflfce  of  iiinuBmbgifce 
maw'ntf^  criminal  informaiions  was,  at  a  htterperiod,  transferred  to  '°°"*^ 
■  pnetor,'  and  in  respect  of  less  serious  ofienses  to  the  xdiles/ 
ftH  ctat  papuh  jut  agtaJi  babthani,  but  who  are  not  said  to  hare 
had  the  power  of  appointit^  assemkUes  of  the  ctmtia  for  Aat  puf 
pose,  purely  of  their  own  motion,  or  of  prosecuting  the  more 
serious  ofienses;  nay,  even,  when  a  tribune  prosecuted  he  was 
obliged,  for  want  of  the  necessary  jurisdiction,  to  move  the  praitor 
to  summon  2  ctmitia.'    Ultimately,  the  power  of  public  prose- 
cution'  was  granted  to  any  member  of  the  public. 

■Tie.   An-    ti,  i>)   Llr.  ^,  4),  44;  'Til.  Mix.   G,   i,  7;  Lit.  t,  is,  10, 

Toui  Ifi.  I,  14,  16;  P.   I,  I],  I,  pr.  B   I,  X5,  >i  Oc  Terr,  i,  is;  A.  Cdt. 

)  I )  Zoniru  7,  13  i  Vairo  LL.  5,  Si|  N.  A.   13,   i( ;   Walter  rcnurlu,  1.  c. 

P.  I,  %,  *,%t%,  13;  RulnnouHiCncrim.  ^  no,  n.  43,  cbic  tbii  pottatii  TocadoBil 

pnc  p.  J0-G6,  chinki  tbcj  were  jndget,  papati  nridm,  which  n  aKonlthed  Cclliua, 

aat    atti>nie)^genenl,  —  die)'    vere    alu  watBOt  a  righcof  nnudoning  tfae  cowBa, 

cleaii]raatthetna>nien.     Cic.  de  R.  P>  3,  bat  a  riflK  ofindindnal  citation,Kd  qwn 

3;;  IJT.  i,'4J|  '^-  3>  H>>Si  DioBji.  diffennce.  Waiter  L  c.  ^  117. 

'f^JfjS-  'ViLMai.6,  I,   10;  Tce  Clodiuiwu 

*  Vura  LL.  6,  ao,  91,  91.  ■  men  adila  when  be  impeaEhed  tiHo. 
'Ut.  15,  4,  iC,  3(43,  16  i   A.  Cell.  DioCib.  39,  iS;  Cic.  pro  Sext.44;.  in 

H.  A.  7,  a.  Vales.  17,  ad  QaiDC  t^  3, 

*  Val.  Max.  «.  i,  7J  Lit.  g,  la,  10, 
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§    2451. 


pcnii  pioccM  Process  under  the  republic  before  the  people  must  be  fo- 

under the  re-     tiiiguished  from  that  before  a  quatih,  or  commission.    The  former, 
^  we  have  seen,  was  the  original  mode  of  accusation,  and  the  latter 

introduced  with  the  change  of  system,  which  established  a  stand- 
ing court  for  certain  classes  of  ofFenses  instead  of  the  tumultuous 
Popnlir  triiU.     judgment  of  a  public  assembly,  congregated  more  from  motives  of 
cunosity  than  for  the  purpose  of  business,  and  which,  if.  ever  it 
judged  at  all,  in  the  proper  sense  of  the  word,  did  so  actuated  by 
party  feeling  and  passion ;  these  were  introduced,  moreover,  id 
lieu  of  that  authority  to  which  the  people  det^ated  the  particBlar 
rnMMd&n  b]r    causey  pre  bae  vice.     Under  the  former  of  these  systems,  the  in- 
Iniiiiduil*.        dictment  commenced  with  the  formal  notification  by  the  prose- 
cutor against  the  citizen,  that  he  would,  on  a  given  day,  accitse 
-Did  dicdo.        him  of  a  certain  otFense,  termed  diet  dictio.^    If  the  indictmmt 
ought  to  be  brought  before  the  nmitia  centuriata,  the  penai  quxs- 
tor,  who  prosecuted  ex  officio^  sent  a  trumpeter  up  to  the  Capitol, 
outside  the  walls,  and  round  the  defendent's  house,  to  prodanK 
BrtnboiM*.       the  day  on  which  the  trial  would  take  place.'    Tribunes,  who 
desired  to  prosecute,  obtained  the  appointment  of  a  day  throu^ 
the  borrowed  junsdictian  of  the  prxtor,'  which  was,  of  counc, 
not  required  if  they  prosecuted  before  the  tribut,  which  mig^  be 
looked  upon  as  their  own  court. 
MuMT  tai  On  the  day  fixed  the  accusation  was  made  in  due  form,  and  • 

ftnnof  Kco.     certain  punishment  proposed,*  and  twice  repeated  at  intemls;'  at 
a. later  period  the  accusation  was  four  times  repeated,  and  tbc  ptiK 
posal  of  a  punishment,  in  the  meantime,  bung  out  publicly  during 
Ball.  three  consecutive  market  days  i^  whereupon  the  accused  had  hs 

option  of  putting  iu  bail  for  his  appearance  or  of  going  to  prison.' 


%  2451- 
'    On  the  day  of  trial,  after  hearing  the  defense  of  the  d^n- 
dent   and   the   proofe  adduced   against   him,'  the  p^puliu  gave 
jiulgment  on   the  indictment  by  centuries  or  tribes,"  ori^oally 
by  open  oral  voting,  but  in  a  more  advanced  age  by  ballot  or 


'  LiTy  ij,  J,  4,  4,3,  iC.  conclndet  with    propwng   >    ^niriunn* 

*T*iTi>  de  LL.  6,  90,  91,  91}  Pint,  within  the  Uw:  toaaaiy  Aae  (iieprMifc 

C.  Cnccli.  3.  wen  inoTe  utAavj. 

» l4T.  is>  3f  4Ji  'S  ;  GeU.  7,  N.  A.  •  LW.  *,  ji,  »S.  4t  a*>  3- 

7,  a.  *  Dcclun.  pro  domo   17;    Apjiut.   It. 

*  Thb  il  itill  the  coune  in  the  French  betL  dr.  i,  74. 

Iiw.      The  prcKUreur  du  Rol,  de  b  rcpub-  *  Lit.  ],  1],  15,  4)  16,  3  i 

lilue,iutioiule,derEinperenr,  — '-  "■ —  •■!_  _    »-    -!    -    -=    — 


13,  15,  4,  il 
6',»6.3,jl 


-      j3.  J*.So.S»- 

a  Bfy  huppcn  ts  he  the  officer  it  Che  *  Lit.  40, 4a,  4],  16  ;  Ck.  LL.  ]i 

unl^  opcM  ipiaic  the  Kcnied,  ud 
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tablets  i^  for  formerly  the  citizens  stood  intermingled,  beii^ 
called  up  to  vote,  according  to  centuries  and  tribes,'  into  hus- 
tings,* termed  aviliii,  sheep-pens,  or  septa,  sometimes  formed  by 
tightly-drawn  ropes.* 

Under  Julius  Cecsar  the  cemit'ia  tritula,  in  the  campus  Martiui,  Chingeiin  the 
were  covered  spaces  confined  within  marble  fences  ;*  the  voting  ^™  ?'  P"^'"= 
\ras  oral  in  the  lomltia  centuriata^  and  by  black  and  white  balloting  £»«.        " 
beUs  in  the  camitia  trituta ;''  but  the  lex  Saiinia,  passed  a.u.C.  6 1 5  Vote  oral  and 
to  give  the  people  greater  freedom  of  opinion  and  independence,  Jj^^j^"^- 
introduced   vote   by  ballot,  which  was  extended   to  the  judicta  teii^on  ^"di"" 
«e«u/i  by  L.  Cassius,  a.u.c.  617;  and  in  voting  upon  a  hw  by  ballot  mtm, 
Tapirius  Carbo,   A.u.c.   6231   lastly,   Ctclius,   in   A.u.c.    6+7)  ^"''"i'^'''''' 
liirthcr  extended  it  to  the  case  of  perduellion,  which  Cassius  had      ^'  ^'' 
excepted." 

The  cenluria  actually  engaged  in  voting  passed  over  pontes j>  jg,n„„  „i 
these  so  called  bridges  were  equivalent  to  septa  or  barriers,  which  fonnofbaiiot. 
a  law,  introduced  by  Marius,  a.u.c.  635,  directed  to  be  as  nar- 
row as  possible  to  inforce  order,">  and  guard  against  intimidation 
and  bribery.     When  it  was  question  of  a  judicium,  each  voter 
received  two  tablets,^'  one  with  A,  for  abstha,  and  the  other  with 
C,  for  cmdentm-^^  to  give  up  as  he  passed.     Thus  the  voting  was  Proceding.  asd 
carried  on  :   but  if  the  defendent,  on  being  summoned  by  the  J^"^.^"^ '" 
officer  of  the  court,  did  not  appear"  to  justify  himself,  or  allowed 
his  voluntary  exile  to  be  announced,  the  procedings  were  con- 
tinued as  though  he  had  been  present." 

§  2453- 

We  now  come  to  the  mode  in  which  quastUnis  were  con-  Hodt  of  con- 
ducted; these  were  naturally"  far  more  systematical,  and  suscep-  ^"^J^^'^,^ 
tible  of  infinitely  greater  fineness  and  precision.  The  procedure  ?o''rtiui't™mi»- 
commenced  by  the  detationis  nominis  postutatia  before  the  praetor,  uou  or  toara. 
who  might  grant  or  refuse  the  criminal  information,"  as  here,  the  °^i^"'^ 
Queen's  Bench.  t 

One  prosecutor  only  was  admissible  on   the  same  charge,  so 

■  Popdoi  conJnnu  nl  uinfct  aliu  io  ct  *  DioDTi.  4,  >o,  (i£  iixi^nv  ivi^nt  i 

m  cantdooe.     lii  penciii,  cum  id  •alum  Cic.  LL.  ],  15,  16. 

.mpci  dl,    W    popolu.    KntMriam    ftm,  '  Dionyt.  7,  17,  to,  w,  il,  51. 

jubet  tnim   u,  qui  !tn  legtm,  dicere  (leg.  '  Cic.  Brut,  jj,  pia  Cornel,  ip.  i  Axon, 

^lUcedere)  quod  Tethrannon  hoc  ugnificat,  p.  .78,    Orell.    de    ainicit.   11,   de    LL. 

quod  in  communi  connietudine  ent,  de  eo  ],  >6. 

-loco,  abi  lex  fettur;  Kd  in  auam  quinjue  '  Ft«tu»  v.  migenaiio),  Varto  ap.  Not, 

trihuin    disceodiC,   in   qua   e«l   aufftagium  Mar=-    >».  »« i  Cic.  Atl.  1,  14;  Auetor 

J«luio«,  Aicon.  in  ComeL  p.  70,  OrelL  ad  Herenn.  1,  11 ;  Suet.  Jul.  Omt.  80. 

•LiT.  JO,  13,  »1,  "i  Cic,  ap  Aicon.  >»  PluL  Mariul  4j  Cic.  LL.  J,  17. 

in  Com.  p.   71.  Orel!.:    hence  die  term,  "  Cic.  Att.   i,   14;    Aicon.    in  Cora. 

tribMTdcenDuuintni  rocata.  p-  TOiOrell.}  %  joo,  h.  op. 

•Serr.  ad  Ed,   1,   J4i    Uv.  16,  M,  •' Oc.  1.  c.  de  LL.  1.  e. 

i«f»Jw..  "Liv.3S,si. 

'Dionja.  7,  59^  Appian  de  beU.  ci».  "Lit.  i,    35,   j.    ij,   ij,  4,   36,  3, 

3,  t!.  18,  51. 

»  Cic  Att.  4,  16,  1 1  Dlo  C«*.  SJ,  33.  '»  Cic.  diTin.  10,  ad  fiini.  B,  6. 
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Ooe  pnnKiitDT  that  where  many  persons  presented  themselves  simiihaDeottil]f  to 
Pm^e^"''*    P*'°*^*"W)  ^^  ^^^  c*>t  ^^  the  precedence' — namely,  bcfbie  Ae 

when  many  dtlatia  nrntlHis.^ 

eSered.  Certain  persons,  such  as  women,  except  for  treason,'  infama^ 

J^^^*^  pupilliy  and  irccdinen,  as  respected  their  patrons,  their  pnesidcs, 
CiHindJcc-  quzstors,  and  pnetors,*  were  disqualified  as  prosecutors ; '  and  a 
mean.  cross  accusation  or  indictment  might  be  brought  where  the  crime 

was  rather  on  the  pan  of  the  accused  than  on  that  of  tiie  accuser,* 
in  which  case  the  greUer  crime  had  the  precedeDce,T  and  was  pro- 
secuted first. 
PenoM  «[.  In  like  manner,  some  were  exempted  from  accusation,  as  ma^»- 

empted  fam      traCes,^  and  those  abient  on  pubhc  business.!) 
Kwroi^'t  The  office  of  an  accuser  was  looked  down  upon  as  a  turpe  nauu, 

turpe  mttDu.  except  hc  did  so  on  behalf  of,  the  State,  or  of  his  patron,  of  his 
parents,  or  in  respect  of  that  which  a&cted  him  personally ; '"  but 
this  did  not  apply  to  such  as  accused  tx  effide.^  If  the  accusatioo 
was  allowed,  a  certain  term  was  fixed  for  the  appearance  of  the 
defendenti* 
Kuna  ind  The  allegation  of  the  accusation  was,  as  in  private  judgmeots, 

'>"'-  ^  tt  in  pratura  spoliasie  Siculcs :  centra  legem  Cemilitim^  at^ 

tB  wmlnt  sestertitim  milies  a  U  rtpita^  which  was  termed  ttgibm 
interregare ;^*  if  the  defendent  denied  the  impeachment,  the  de- 
mand was  made  that  he  should  be  set  down  in  the  libell,  descry- 
ing the  name,  o^nse,  time,  and  persons,  which  must  be  subscribed 
by  the  accuser." 
Prowcntot't  The  accusers  gave  security  to  prosecute  to  judgment  and  prove 

™^^      the  accusation  as  hid.     The  libeU  ran,— Hoc   G».  tt  dU  aftd 

meat.  Pnetarem  {pnconiulem)  Lucius  Titius  professus  est, 

se  Maviam  Ltgt  Julia  dt  aduUtrih  nam  itfirrt ;  quad  dicat  tarn 
cum  Gaia  Seio  in  civitaU     ....     dams  illius,  mente     ... 

comulibut adulterium  commtsiue;    for  by  die  Ux 

Praiuiani  of      yulia  a  Certain  form  was  enacted,  termed  a  signed  libel]  or  im- 

ihe  lei Julia       scriptio,^^  which   had   to  be  deposed  to,   the  procedings  having 

^'''  been  duly  executed,'^  and  thereupon  inserted  in  the  register  of  tk 

court  with  the  name  of  the  prosecutor  and  defendent,"  which  was 

termed  ntmen  reciptre.^    The  day,  too,  for  the  tiiat  was  fixnl 

"*  Ataat.  in  Veil,  i,  1,  1,  1,  3,  p.  ul, 
ao6;  Oiell.  Sehtri.  Bob.  dc  en  iliwn 
Milan,  p.  343,  OnU.;  Sallat.  CMiL  It. 
31;  Vdl.  PiL*,  13. 

'*AKim.  ioMiLjlip.  J5,Ordl.;  Ctt. 
de  iaTcat,  rlieL  s,  19. 

"P.  4>.*.  J.  K.%  i.»(ld.7,pr.t 
Apola  Apol.  p.378-f,(9lOii4end.i  Cf, 

'!,£■**'»•  J- r-*''»j  "M«- 

"CicVsr.i,  j.1,41,4]  j  preCIuM, 
31 J  P.  48,  »,  3,  4  I,  4- 

■■  Lit.  38,  55  ;  Gc.  £ua.  i,t;ia  Ven. 
».  3S.4.I9- 


■  Cell.  N.  A.  ■,  4:  ae.  »i  OudL  It. 
3,.jP.4»,«,  16. 

'  Oic.  diria.  7,  iq,  10. 

■  P.  48,  a,  I. 
•  P.  4S,  a,  I,  ud 

a,^  1;  P.41,41,  1,^1}  SKoleeejC.  : 
3,  to. 

'  Cic.  di*.  Tern.  19. 

•C.  9,  I,  I.  'Id.  ip. 

•Lit.  4StJ7-  •  V»l.  Ma 

"de-i^.  »,  14. 

"  Id.  pro  Roc  Amo.  30  j  Plia.  ep.  4, 
9.J.W,  6.3"- 

"AKon.  la  arg.  Mil.  p.  40,  Orell.; 
Cic  in  VeiT.  *,  »>,  3S. 


i  Id. 


:•  3.  7. 9- 
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usually  on  die  tenth  day  i*  the  prosecutor  might,  however,  obtain  Receprio 

further  time  to  prepare  his  opening  of  the  accusation,  and  to  pro-  'V""'^*?'!^ 

cure  evidence* — indeed,  it  was   sometimes  extended   to  thirty  ^^ 
days,*  there  are  even  instances  of  no  days  being  granted. 

§  2454. 

On  the  day  appointed,  the  crier,  prac»y  announced  the  name*  of  Tiiai  bcfm  a 
both  parties  to  the  court,*  and  if  the  prosecutor  were  lAseot,  the  v"^- 
name  of.the  defendcnt  was  erased  from  the  register  of  the  court  ;^  Trid  Is  de&nlL 
but  if  the  defendent  were  not  ibrdicoming,  he  was  condeamed  in 
de&ult,  after  a  short  discussion,  and  his  property  confiscated.'' 

Under  the  emperors,  however,  the  practice  was  not  so  sharp.  FncticemoK 
The  defendent  was  set  down  as  one  whose  presence  the  court  If*^*"*  ""^i^ 
required  j  he  was  cited  edictally,  and  on  the  expiration  of  a  year,  cMtiofdc£iuit 
his  property  was  confiscated,  but  he  was  not  sentenced.'^  of  ddeadcnn. 

When,  however,  both  appeared,  and  the  judicti  bdoogjng  to  laamtU 
that  fnaitia  had  been  chosen  and  sworn,  the  procedings  were  vciy  ^^^*^^7 
much  as  in  civil  suits  t'  the  prosecutor  commenced  the  procedings  ^eech. 
in  a  penrath  or  set  Speech ;  the  defendent,  attired  in  a  white  out 
(M  tfga,  which  was  imitated  by  his  friends,  and  even  by  the  ■nagi^ 
trate  btnuelf,  If  the  accusea  was  a  distii^;uisbed  aan.'    The 
deibtse  followed  under  lilce  rules  and  in  the  same  fona.    After 
this  a  short  elttrcatiBy  framed  in  the  form  of  question  and  answer,  AiimatM. 
followed,  the  object  of  which  was  to  bring  together  the  salietrt 
and  more  important  points  on  both  ^es.>^ 

S  3455- 

At  this  point  the  procedings  in  court,  as  constituted  In  the  ConeiodoB  of 
age  of  ;hc  Ux  Acilia  rtpetuttdamm^  dosed,"  from  which  the  Ux  ^^,Jp*^'"" 
Servilta  rtpetundarumy  however,  formed  an  exccpboo,  in  that  it  the  u 
allowed  the  eampertndinatio^  or  adjournment  after  defense,  which 
consisted  in  iixuig  another  day  for  the   second   action  of  the 
prosecutor,*'  to  which  the  de&ndent  was  at  liberty  before  that  to 
reply.'* 

Speeches  were  likewise  held  for  the  prosecution  and  defense  by 


■  cic  Tidn.  14. 

■Aicaa.  in  uj.  Scaoriaa  «t  in  c 
p.  19,   II ;    dc  Vai.  1,  1,  I,  I, 

ilaq. ;  AicoB.  f.  I15,  laS,  16],  Ordl.  ^  4. 

•Appiin  de  bell.  dr.    1,  74;    Quiae.  "  Gt                        ,       „ 

Iiut.  ont.  6,  4,  ^  7  i  Acu  S.  Murini  a  165;  Filim  AKonini  in  crrar,  jeitn.  ep. 

(Eu.tb.7,  »S)i  P.48,1,  10.  1,10. 

'  Qe.  in  Veir.  a,  40  j   Akoq.  ia  ug.  "  Cic.  in  Verr,  »,  I,  9  ;  Wilter  Ge*.  i. 

CoriKl.  p.  59,  Ordl. '  R.  R.  §  Sii,  n.  37,  mTcighi  ipinit  tkc 

'Cic  in  Vcrr.  1,  17,38,40;  AKon.  jaetido  Atconiui. 

in  Mil,  3^,  J.  54,  55,  OrdL ;  Plut.  Brut.  "  Fcnat  epiM.  i,  9. 
17;  Appiin  1.  e.  3,  95,  4, 17. 
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LaudatoKi.  patTons  retained  in  that  behalf,  nor  were  written  and  verbal  wit- 
nesses to  character,  termed  laudataret,  as  in  England,  unusual,* 

Ijnutition  of  the  received  number  of  which  appears  to  have  been  ten  j  but  oa 

the  number  of  accouHt  of  the  abusive  extent  to  which  this  was   carried,  d» 

^Ji^^,"^  number  of  the  patrsni  was  limited  by  the  ux  Pomfeia^  and  stiO 

Che  lege*  Julia  further  by  the  Ux  yu/ia.*     The  laudatores^  who  were  often  scat 

and  Pompeii,  ^^j  t|,g  municipalities,  were  entirely  forbidden  by  Pomper,*  yAto 


also  found  it  necessaiy  to  checic  ^  the  prcJixIty  of  o 

often  spoke  for  several  consecutive  days,  and  this  limitatioa  coo- 

tinued  to  the  latest  ages,  with  the  slight  difference  of  tbe  doe 

assigned  to  each  orator  being  measured  out  to  him  by  the  hoop* 

glass.*)    This  system  succetKS  very  well  in  tbe  Uaited  State*  of 

America. 


Endencc 
At  what  poL 
•f  theeaie 


taken  awn  b; 
Pompqri  hit 
tegobDoni  (or 
the  pracdee  of 
the  coiunaf 
penal  juriadic- 


WheicDO 
pradypie- 


§  2456. 

The  proofs  were  originally  adduced  in  such  a  manner  that  die 
witnesses  could  be  produced  and  examined  after  the  speeches  (at  du 
prosecution  and  defense,  but  before  the  second  indictment  WH 
preferred,  where  a  comptrendtnatio  was  admissrble.t 

The  prosecutor  was  nevertheless  at  liberty  to  make  use  of  tben 
at  once,  either  in  such  a  manner  as  to  enable  him  to  bring  all  hb 
points  of  accusation  together  in  one  set  speech,  and  then,  at  its 
dose,  examine  his  witnesses  in  support  of  them,  or  so  as  to 
prove  each  point  as  he  went  on.^ 

The  two  laws  of  Pompey,  however,  effected  a  change  in  this  j 
for  according  to  them  the  witnesses  must  be  first  examined  befue 
all  tbejudicei  belonging  to  the  quaitie,  and  their  depositions  taken 
down,  and  then  eight  jurymen  balloned  out,  before  whom  die 
orations  were  then  held.^  This  practice  cannot,  however,  be  said 
to  have  been  constant,  or  invariable,  since  we  oft^n  find  the  wit- 
nesses  being  examined,  as  in  old  times,  before  the  ^astio,  nor  h 
it  improbable  that  this  deviation  is  properly  ascribable  to  the  Ux 
Julia  ;>"  hence,  it  may  be  presumed  that  the  orators  were  at  liberty 
to  do  pretty  much  as  they  chose  in  ordinary  suits,  where  neither 
course  was  expressly  prescribed.*' 


'  C^c.  in  VeiT.  5,  zi ;  Atccn.  In 
Scauma  s,  p.  aB,  Orell.  It  ii  difficult  to 
•ee  [he  ol^ccC  or  witnenea  to  character,  for 
they  only  prow  that  if  fbniiCTlj  held 
reapecuble  it  wu  la  under  a  falac  impru- 
non,  thm  adding  impocition  Id  cHme. 

*Dio  Can.  40,  jij  Dialog,  dc  caua. 
compt.  eloq.  38. 

>  Akod.  in  arg.  Scaor.  p.  10,  Orell. 

<Dio  Caai.  40,  31,  55;  Plut.  Ponipa 
55  i  Cat.  men.  48. 

*  Akod.  inarg.  Com.  et  Mil.  p.  61,40, 
Orel].;  DioCua.  40,  ]t;  Cic.  Bnit.  94; 
dialog,  de  cau.  coir.  eloq.  38. 


*Plio.  ep.  I,  11,4,  9,  6,1;  Kd  Caa. 
71,  fi,  76,  17 ;  Apulei  Metam.  p.  177  b, 
F-45!  «i  Oudeod.;  Joan  Lfd.  de  mag.!, 
14,  16,  or  Cleptydron  inter  glan 

'  Oe.  pro  Flacc.  loj  Verr.  1,  jx, 

'  Cic  In  Ten.  i,  18  (Aacoo.)  p.  1J3, 
Orell. 

*  Aicon.  in  arg.  Mil.  p.  37,  40,  (hell. 
■*  Qnindl,  Inu.  one  5,  7,  ^  35 ;  Plia. 
ep.a.  11.4,9. 
'■  Quintil.  1.  e.  Sr  7,  4  3.  !.  »3i  »5i  *>. 
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§  i457- 


The  suramoning  of  witnesses  was  done  by  the  panics  who  San 
required  it,    either  pctitorily,  when  the  witness  was  ready  and  wiMMiM. 
wriljing  to  appear,  or  when  otherwise  by  deHuncialia  sub  pcena  on  p^"'^'"*"" 
the  put  of  the  presiding  judge ;  which  latter  was,  however,  the 
exclusive  right  of  the  prosecutor.' 

The  law  introduced,  however,  many  Hmibtians  with  respect  to  Thdr  number, 
witnesses,  either  as  to  the  number,'  or  as  to  the  personality. 
Firstly,  there  were  certain  persons  who  could  not  be  adduced  as 
witnesses,  or  were  not  compelled  to  give  evidence.'  The  wit- 
nesses were  called  by  the  crier  of  the  court  at  the  proper  time, 
and  in  the  required  order,*  then  swom,^  examined  publicly  by 
the  prosecutor,  and  cross  examined  by  the  defendent,'  in  which  a 
great  de^  depended  upon  the  acuteness  and  dexterity  of  the  respec- 
dre  patrons ;''  but  there  is  no  trace  of  examination  by  the  judge, 
until  the  older  practice  became  corrupted.^ 

The  evidence  was  taken  down  in  die  form  of  a  deposition,  and  Evidente  okcn 
filed  for  the  information  of  the  court.'  In  addition  to  oral  testi-  ^o*"  ^  w«y  of 
mony,  written  evidence  was  allowed  to  be  adduced  by  the  parties,'"  Wnttmeii.  ■ 
but  a  less  degree  of  weight  was  attached  to  it."  dente. 

The  documents  of  public  authority  required  to  be  deposited  in  DocumeaMv 
the  office  of  the  court  three  days  before  trial,  to  guard  against  ^si-  <*'i'm«> 
Bcation,*'  those  of  private  authority  might  be  adduced  during  the 
suit."    Lastly,  torture  was  allowed  as  against  sbvcs,  in  order  to  Torniretoci- 
make  them  divulge  the  feet  of  their  being  the  instigators,  ot  parti-  *«*"'<'"«*■ 
cipes  criminis ;^*  when,  however,  the  slave  was  the  property  of  C 
another,  the  prosecutor  was  bound  to  give  security  to  his  master, 
to  compensate  him  for  any  damage  which  might  accrue  to  him  in 
case  of  innocence  being  proved}"  but  noslave  could  beput  to  the  I 
torture  as  against  his  master,^  except  by  the  old  law,  on  an  ill-  ^*"  ** 

'  Qnialil,  L  c  5,  7,  ^  g  }  Plin.  ep.  %,  g,  '  Qc  pro  Cloent.  13,  60  ;  in  Vcir.  «, 

5,  so,  S,  5  1  Oc  in  Verr.  i,  lA.  t,  31,  13. 

'  Fr.  I,  Semi,  11 ;   Vil.  Mm.  !,  t,  '•  Quindl.  3.  7.  %  1,  i,  >S.  3»  1  Etcher 

•bnl.  10  )  Lei  (Mamilii)  ignr.  Gaii  C».  it  ttxt,  lat.  6. 

5)  P.M.S,i,Si.  "P.ii,  S.J.^i.^- 
'Lox  Adiii  repet.  1  (HiubciU   tana.  "  Cic.pro  Flacc.  9,  %  *33l-*,  li.op. 

p.  74))  CoUat.LL.  MiN.9,1,3}  P.  11,  "Cic.  in  Verr.  1,  1,  31,  33,   3S,  1, 

S>  3>  %  5i  !<'•  4i  5t  I3>  >S.  7^1  77  i  V"  Fmntel  \\  Afold  apolog.  p. 

'^Cic.  in  Teir.  i,  i,  7,  1,  30,  wliece  541)  5'3>  Oudend.  [  Quintil.  5,  {. 

be  ipulci  of  dtue  tenet.  '<  Cic.  ont.  pr.  34 )  pro  SjrJU  it ;  pro 

'Id.  71J  JJuindl.  5,  7,  ^  5,  32}  C.4,  Roec.   Amer.  41,  41  i   pro  Cluent.  63; 

n9,  pr.  Quintil.  s,  4. 

Cic.  pro  Fliec.  lo ;  (Ann.)  in  Verr.  ■•  Paul.  R.  S.  j,  ifi,  §  } ;  P.  4S,  iS, 

1)  I,  II,  ^  165,  Orel!.;  Axon,  in  uj.  e.pr-i  P.  48,  5,  17,  pr.  %  I-Si  15  >  M- 

Uilon.  p.  41,  Orell.  it  i  C.  9,  9,  3  ]  C.  9,  46,  6. 

'OuindUI.  c.  s,  7.  %  3t  9-i>,  »6-3i.  "Cic    pro  rete   Deiot.  i;  Dio  Oa. 

'P-".  S,i,S  3;  Apulei  jpol.  p.  600,  55,   5;  Tad.  An,  2,  30,  3,671  Voplic. 

Oudenil.  Tic.  9  ;  Paul.  R.  S.  5,  16,  ^  5-9 ;  P.  48, 
iS,  J,%7-lf>i  Id.  1,3- 

VOL.   lit.  4  S 
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quiution  of  rel^ous  incest,*  wfakl 

to  adiJtcry,*  frauds  oa  the  public 

in  respect  of  incest,  in  the  usual  si 

Tortsn  of  inc-       Under  the  emperors,  the  torWi 

i™^^***       only  of  the  witnesses,  but  also  of  1 

empenn.  nuilc,  such  as.  sautors,^  decurions,' 

Exempdoiu.       Cwa5on,*<*  Mid  Under  certain  circui 

Eicepdou  fiHU  magic  and  witchcraft  was  in  issue  ;■ 

■"  -"         attached  to  evidence  procured  by 

case  admissible,  except  in  confirm 

tioA  already  existed,"  it  must,  to< 

and  moderation.**    The  torture  « 

H^udvlicn  assistant*  of  the  executioner,  un 

performed.         officer   of  the  court,   and  at  a 

D«P~^°*     """"'»"  ^'^  dedaratiwn  of  t 

tortnred  penon.  j^^^^  -^  writing,  to  be  used  in  th 

defendent  was  not  indispensable 

evidence  sufficed.*" 

cicMiafdie  On  the   procedings  being  brc 

.  nounced  the  circumstance,  and  tl 

their  verdict ;  '^  and  here  is  a  notabi 

and  English  practice,  that  English 

—Roman  judges  were  so  of  botl 

RauajnlM      explained  :  the  Roman  judicis  in 

i"^"''*"      beftjre  whom'  trials  had  theretofoi 

"     "'  judge  of  law  and  of  fact,  because 

law  in  every  prosecution,  and  we  I 

Eniruh  jariei  m  in  the  mode  of  voting  at  a  trial,  ai 

'**^  men  were  originally  not  judiceSf 

taken  dt  vtcineto,  or  tie  corptrt  comiti 

Ai  (killed  «nt-  to  judge  of  their  own  knowledge 

"*"«■  man  is  not  aUowed  to  import  his  < 

to  possess  it,  may  be,  and  is,  at  oi 


]■  I  P.  4J,  iS,  17 :.  bcnce  lb***  cmld 


allowed  Che  hoAud  or 

■ag  the  MO  ntiMUM 

SMfli,h.ot., 

iP.4*': 

>  ■> 

'".  "3! 

C.  9. 

»..J.  3*- 

•C9,4i,. 

•  C.  9.  >,  6. 

'i  >  1  Id.  7. 

^1- 

;p.4»,s.J9.Mi 

;  P. 

i»,«, 

4.5- 

•p.*!.  18, 
'  C.  U.  9, 

15'  •• 

3; 

Id., J. 
Ann. 

Hin. 

»8.i,H. 

;c.9,+,,, 

i.iS. 

•P. 49,  i«. 

i,%  I 

iC, 

'9>4>>l 

l.pr. 
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The  jurynun  u  therefore  ivrorn  in  this  fium,  "  You  (ball  veil  Tb«ii<Mt)i. 
and  truly  try,  and  true  deliverance  make,  between  our 
Sovereign  Lady  the  Queen  and  prisoner  at  the  bar,  whom 
you  shdl  have  is  charge,  and  a  true  verdict  give,  according 
te  the  evitUnUy  so  help  you  God." 

Thus  the  En^sh  juryman  is,  as  at  present  constituted,  a  man  objecdon  to 
who  givti  hit  opinim  uftn  the  tvidence  ofctbtrt^  in  the  same  way  as  (l>cni  at « cbi*, 
a  skilled  witness  does  upon  any  question  of  foreign  law,  medicme,  ^  ^^f^*" 
chemistry,  machinery,  or  other  sciences  and  arts ;  for  this  pur-  educaika. 
pose  English  jurymen  are  unfitted,  by  reason  of  the  inferiori^  of 
their  class  and  education,  for  although  any  man  is  capable  as  a 
witness,  of  deposing  to  what  he  has  seen  or  heard,  he  is  not 
necessarily  competent  to  judge  of  nice  questions  of  conflicting 
evidence  ;  hence  the  irequency  of  wJtat  are  called  perverse  ver- 
dicts, hence  the  bread  of  the  suvocate  engaged  in  reversing  them 
(for  there  is  nearly  always  a  remedy  of  this  sort],  and  the  ruin  of 
the  client,  who  alone  supers  by  their  incapacity ;  yet  the  system 
is  retained,  although  it  is  generally  acknowledged  that  more  sub- 
stantial justice  is  done  in  a  court  of  equi^,  where  the  judge  deals  Coortt^t^id^ 
with  both  law  and  feet,  and  that  evidence  of  fects  is  better  dealt  ?".'"*'»o«* 
with  by  a  judge  of  the  inferior  courts,  than  by  even  a  special  ^""^ 
jury,  the  public  indeed  appear  to  be  of  this  opinion.     Yet  the  jury 
IS  so  useAil  a  medium  for  diverting  the  responsibility  and  odium 
from  the  judge,  that  the  institution  should  be  retained,  but  there  lutfudon 
should  be,  as  at  Rome,  a  qualification  of  letters  and  rank ;  it  often  *''.°^  >«>^ 
requires  more  judgment  to  deal  with  fects  tlun  with  law.  ^Xud  riu* 

Roman  jtidices  were  taken  from  an  alburn^  or  panel,  formed,  as  udoa  be 
we  have  seen,  from  the  senatorial  and  equestrian  classes,  a  rank  ^'''^* . 
correspmiding  at  that  period  to  peers,  and  perhaps  to  the  com-  Rohmh  lurie*. 
imms  of  Great  Britain,  widi  this  important  dii^rence,  diat  the 
basis  of  the  education  of  these  classes  was  legal ;  we  m^,  there- 
fore, safUy  conclude  that  they  were,  under  the  direction  of  their 
legal  president,  fer  better  judges  of  law  and  feet  than  our  yeomen 
and  tradesmen  are  of  fects  only.     But  to  return  to  the  Roman 
judices. 

The  judicer  had  authority,  according  to  the  opinion  of  the  Judicapro- 
aujority  of  them,  to  pronouiice  a  verdict  of  acquittal  or  of  con-  "^"'^' 
vkrtion,  as  they  mieht  think  proper  j  but  if  the  matter  did  not  maj^'j^ 
appear  sufficiently  clear,  they  prayed  an  amplietia,  or  adjournment,  Amiiiuiio. 
in  which  case  the  matter  was  again  brought  before  them.' 

The  Ux  StTvilia  repetuadaram,  which  introduced  a  eomptrendi-  Competendi- 
natia  in  such  suits,  forbade  a  verdict  ampliathnis.*    The  voting  ''■^■ 
was  in  secret,  but  the  lex  Camelia  gave  the  defendent  the  option  Vcrdictopen  or 
of  insisting  upon  a  secret  or  open  verdict,  in  which  latter  case  it  "*"*• 

■  Ck,  in  VciT.  a,  l,  9,  cumplc*  of  ^  Si 3,  n.  S4,  think*  KIcnxc  wTong  in 
aroptiado ;  LIt,  4,  },  a  ;  Vat.  Haa.  S,  i,  lapponiig  V.  L.  (non  liquet) ;  in  other 
II  i  Ck.  Btut.  u;  in  Vcrr.  I,  I,  g.  cue*  (be  verdict  of  ampUatio  Wm  adiiiB* 

■  CU.  in  VciT.  3,  I,  9  (  Walter  I.  c  dUe,  Qc  pra  Cluent.  17  (it). 
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Mode  of  ballot,  was  effected  in  a  certain  order,  settled  hj  lot ;  but  this  law  doet 
"«■  not  appear  to  have  remained  long  in  use.'    The  secret  votioe 

was  performed  by  each  jtulex  or  juryman  holding  a  tablet  coTcred 
with  wax,*  which  he  inscribed  with  one  of  three  marks  in  leton, 
J.  for  aiia/vo,  C.  for  eondemna.,  N.  L.  for  nm  liquet,*  and  duev 
into  the  balloting  box,  or  urna,  iltelia,  not  a  basket,  cista,  as 
used  in  die  amitia,  covering  the  letter  with  his  finger,  and  having 
his  arm  naked.* 
Lex  FadM.  Since  the  passing  of  the  Ux  /turella,  it  is  supposed,  or  perhaps 

in  conformity  with  the  provisions  of  the  lex  Fusia,  A.u.c.  695,* 
that  each  of  the  three  decurite  of  jtuiicei  voted  in  a  separate  um,* 
and  that  the  votes  of  the  three  were  added  tc^ther.T  No  dis- 
cussion was  permitted  at  the  time  of  delivering  the  verdict." 
Coaodiv  oat  The  ballot  completed,  the  prxtor  drew  the  voting  tablets  one 
tie  TotM.  by  one  out  of  the  ballot  box,  read  each  aloud,  and  ddivered  it 

to  the  judex  standing  next  to  him ;  a  tablet  without  any  mark 
La  SemiU  On  it  Was,  by  the  lex  ServUia^  a  convicting  vote,*  for  this  Inr 
"""IfadJ"  admitted  no  ampUatio ;  equality  of  votes  operated  acquittal:'* 
»«pi»»  Where  conviction  involved  pecuniary  indemnity,  the  judices  did 

not  separate  In  order  to  adjudicate  on  the  Utii  testimatU^  in  thek 
second  and  incidental  capacity  of  rtcuperatares,  or  assessors.*^ 


§  2459. 

Mode  of  trill  la  The  same  form,  as  that  herebefore  described,  was  used  befixe 
the  proviocei.  ^^  pijetor  in  the  provinces,  and  the  indictment  preferred  in  like 
ReMrkted  manner  before  the  canstUum,  taken  from  the  ctnvtntnsy  with  the 

power  of  the      only  difference,  that  the  pnetor,  and   not  the  judicet,  delimcd 
^reruuM  eon-   jyij^mcni ;  nevertheless,  in  such  a  way  as  to  be  always  accor^^ 
to  the  opinion  of  the  majority;'*  and  the  same  practice  was  ob- 
served under  the  emperors,  by  the  Prafect't  urii  and  lieutenents, 
TbcMwatsiHiD.  where  the  assessorium  was  equivalent  to  the  eaHsilium." 

§  2460. 

Before  the  Senate,  the  prosecution  and  defense  were  also  con- 
ducted, the  witnesses  examined  in  the  same  manner,  and  then  Ae 


S  J  pro  Flaeco  39.  *CiK,  id  Quint.  It.  1,  6;   Akoo.  b 

D  ClucDt.  jSj    ^     Scvtr.  X,  p.  30;  ia  Mil.  35,  p.  jifOntL 

*  ac.  ad  lam.  S,  S  i  id  Uoint.  6.  a,  l«  i 


'  Cie.  pn  Clueat.  58  J  pro  Flaeco  39.  'f^c.  id  Quint.  It.  : 

■Ck.  dirin.  7;  pro  Clueat.  jjj    ^  Sctor.  2,  p.    -    '"  "*" 
flacco  39.  '  Cic.  ad 

'  (Akoo.)  in  Lit.  7 ;  m  VeiT.  »,  i,  9,  %  300,  iq.  h.  op. 
e.  loS,  Orell.  ■  Fr.  i ;  Sertil.  11. 

*Tr.  I  t  Serril.   13  ;   Appiin.  de  beU.  *  Id.  13. 

cir.  3,  95,  4, 17  ;  tide  ccnni  of  that  due         1°  Cic.  ad  hia.  S,  S  ;  pn  Oncnt.  17, 
of   Uie    gem    Cuai,   Wnader  w,   lecC         "  ^  >}>!)  ^-  »?■ 

p.  1641  Cic.  id  Quint,  ir.  1,  6;  in  VUin.         "Cic  in  Veir.  *,  i,  19,  30,  t,  ^9,  JB 
141  Wallei  1.  c.  ^Sij,  n.  Si.  ■*  Apulei  apolog.  p.  377,  ed.  Oudead, 

'  Cic.  pro  FUcco  £  )  Sthol.  Bob.p.235,  Acb  S.  FiooU  xo  i   Acta  pro  com.  I 

Oiell.  t  Dio  Can.  ]S,  S.  Cfpriani  4. 
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opinions  as  to  conviction  or  acquittal  collected  and  reduced  to  a. 
deAnite  verdia.* 

§  2461. 
Since  the  decay  of  the  older  quastiones^  the  proceding  was  ProcoGnpei 
always  txtra  erdinem ;'  notwithstanding  which,  the  old  form  of  t"'»T'''"™- 
the  indictment  by  mscripth  and  Ubellus  accusathnis  was  preserved  liucripdo 
as  the  basis ;  *  the  only  exception  introduced  was  by  a  rescript  of  "'^'f  "^x- 
Antoninus,  which  pwmitted  the  judge  to  receive  a  simple  verbal 
indictment  in  the  crimen  Falsi,*  a  deviation  from  the  general  prac- 
tice which  was  confirmed  by  Constantine;'  but  which  was  abro- 
gated   immediately  aitcrwards,"  restored  by  Gratian,'  and  again 
^rogated  by  Justinian.^    Notwithstanding  which,  in  some  cases, 
the  formality  of  accusation  by  inscriptia  was  exceptionally  dis* 
pcnsed  with  in  Bivor  of  a  simple  oral  deposition  filed  m  the  Imuiptio  ko. 
court}*  for  instance,  in  cases  where  women  were,  by  way  of  timeidjipeMc 
exception,  admitted  to  prosecute,  and  in  favor  of  the  husband 
prosecuting  for  adultery. >** 


%  2462. 

After  indictment  the  judge  issued  the  order  to  bring  up  the  de-  Onier  to  bring 
fisndent,"  and  the  Commmtariensii  executed  the  order  by  his  subor-  "P  defenteit 
dinate  officers,'*  who  brought  the  defendent  into  court,"  and  took  ,entra«'w'tte 
the  depositions  with  the  assistance  of  his  clerks."  The  court  was,  inicramentiriiu. 
as  a  general  rule,  open  to  all,'*  except  that  the  judge  retired  behind 
the  vtlum  to  draw  up  the  sentence,"*  which  was  written  down  and 
read  off  from  the  tablet,  and  engrossed  by  the  instrumenlariui. 

§  2463- 
The  placing  prosecutions  in  the  hands  of  the  citizens  rendered  Reguiatna 
several  regulations  neccssa^  which  they  would  not  otherwise  have  ""'i™.'?"!^ 
been  so  j  and  consequendy,  many  persons  were  excluded  from  p'SiiicySmi- 


'  Tac.  An.  »,  19,  jo,  j.  17,  aj,  45, 
SO,  SI,  68,  69,  4,10,  30,  11,4,  14,  t^. 
49,15,10;  Plm-ep.  1,  11,  11,3,9,4, 

"Cg,  I,  Mi  C9,  9,jo. 

"C.  9.  J.  j;  C.  9,46,  7. 

"Jo^Ljdu.d.m.gi.tr.j.iS. 

"/i.".i,Vr,P..,.,„..s,. 

'•Ati.S.  CUuii.  1-5  i  S.  MircelLsj 

S.  Cmpi»  1. 

•  p.  48. ».  J.  f ■  1  M-  7  i  Co-  45-  » J 
C.  9,  1,3  J  aTh.9,  1,5.9  i  C.9,j,ii 

»  A«Dr.  «iK.  An  martyr.  S.  Etn^emia 
3  j  Acq  S.  #i<,nu  S,  9 ;  i  Ctupna  1. 

C.  9,  a,  16, 17. 

'•  C  Th.  1, 16,  9. 

•C.Th.9,  i9,». 

■CTh.  9,  I9,«. 

Acta  S.   EupU.    I,    J.     The  evidence  of 

•  C.  Th.  9,  I,  s- 

tbcK  authon  may  be  relied  upon  where 

'C.  Th.9,  19,4. 

they  have  no  object  m  falulying  the  tnirii. 

'C.  Th.  (1.   1,   4,  adopted  bu>  tfte 

Walter  1.  c.  U  the  fiiM  who  h»  lued  them 

CodMi  C.9,M.i»,«3. 

to  any  extent 

•C.9,>.V 
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the  right  of  protecutioa  on  account  of  age,  aat^  naaX  posttioo, 

deficiency  in  civil  status,  or  of  propern.* 

Eiccpud  per.         The  law  of  respect,  or  pUiai,  forbade  daves  to  accuse  their 

'°°*'  masters,  although  diis  w<a  permitted  under  die  emperors.'   Frced- 

mcn  could  not  bring  capital  indictments  a^nst  Adr  patrons,' 

with  the  general  exception  in  favor  of  treason.*    FurthernM>re,  no 

man  was  allowed  to  bring  two  indictments  at  die  same  time  ;*  and 

if  himself  under  indictment,  but  one  of  a  grave  description.' 

DeiiBoD  sf  The  successful  issue  of  an  impeachment  for  ambitus  was  coiw 

""rtolT  *°'^*^  sidered  so  great  a  service  to  the  State,  even  under  the  republic,  as  to 

intitule  the  accuser  to  pardon,  and  was,  at  a  later  period,'  rewarded 

in  addition ;  on  the  other  band,  time  every  pains  was  talcjen  to 

check  malicious  prosecutions,  one  of  which  was  the  juramentwm 

La  RoDBiU      calunmia  tendered  to  the  prosecutor,"  in  addition  to  which  the  U* 

^gj^*™  "^     Rftnma^  the  age  of  which  is  unknown,  condemned  those  who  lad 

been  convicteo  of  calumny  in  a  criminal  suit  to  certain  penaloei,* 

stigmaiiniia  fcr  imong  Others,  to  branding  on  the  forehead  mth  the  letter  f  ;** 

™"'"  but  Trajan  contrived  the  crafty  artifice  sA  condemning  such  pefr 

sons  to  the  penalty  which  would  have  been  pronounced  against 

the  de^dent  had  be  been  convicted  }'*   and  this  came  to  be 

looked  upon  in  the  light  of  a  condition  and  otdi^tion  precedent, 

to  the  subscription  of  the  libeQ  of  prosecution." 

In  DoMu  tof       In  addition  to  this,  io  cases  of  calumny  on  impeaduKiitt  (A 

tnie  .ifawKUe.   ^^f^soxi^  the  dcfeodent  was  to  be  toctured,  with  a  view  to  the  «lif-  ' 

covery  of  his  prindpaL" 

A  calumnious  |u:osecudon  for  an  (diense  cognizable  erir» 
ar&um^  subjected  the  prosecutor  to  punishment  uttra  trJintm  j>* 
but  it  must  not  be  supposed  that  erety  iodictment  that  &iled  in 
proof  was  held  to  be  a  eabaaUaf^  that  was  a  quettion  for  the 
court,"'  for  it  was  not  3l  judicium  publicum ; "  there  were,  however, 
some  prosecutions  exempted  from  the  risque  of  punishment." 

■  Cie.  pn  Clnenl.  43 ;  P.  48, 1,  i, » 
4,8,  9, 10,  IT, pr.;  ColLLL.M<>L4,5. 

C.  Of  1, 5,  t,  9, 11.  "  Plia.  FWMfr.  JJ ;  sanU  Odh.  <£m. 

*  nia.  paaeg.  43  ;  CipitoL  Penla.  g  ;  proc.  f.  104,  579. 
Paul.  R.   S.    5,  ij,  ^  %;  P.  ag,  |g,  i,  " P.  4l7a.  7,  p(- ;  C.  Tb.  9,  t,  9,  it, 
%  16;  Cooit  Edic^dclccB■.(SIT.  ZciOch.  14,  lo  ;  C.  9,1,  17;  SjniBUcfep.  lOiTO- 
g,  60,  74]  i  C.  Th.  9,  5,  t,  ^  I ;  C.  Th.  "  Cout.  Edkt  de  iccia.  (Sit.  Zdadk 
9, 6, 1, 1 1  C  9, 1, 10;  C.  10,  II,  6.  9,  65),  who  diiiiln  dut  C.  Th.  9t  51 1, 

*C.  T^  9t  9i  l>4;  C.  9,  1,11,  pt.,  C.  9, 1,  3,  ni{nna  ameadiiKnt. 

'  P. 4«. 4i 7. pr- »  ".  *■  "P-48.  >«.3.*3;  Paul.  R.  S.  t,  j, 

•P.4S,»,8,«,H.  %«,S.3,4"- 

*  C.  9,  I,  1, 19.  '•  P.  48.  16,  .,  i  1-Si  C  6, 4«,  J- 
'Tu.  An.  4,  ao,  30)  Snct-Tib.  61;  ■•  Akoo.  in  Scwir.  in  fin.  p.  ]«,  Oidi.; 

DioCiM.  %t,  14;  JoKph.Ant-Jud.  191 1|     C  9,46,  I. 

i6iC9,8,s,^7:C  9,14,1.  rfp.  »3,  ..  4J.  %  ti;  P.  3.^1,4. 

■Fr.  I)  Semi.  Sj  Ck.  ad  hm.  t,  8,     4^ 
%  3  ;  Akoo.  in  Cornel,  p.  64,  Orell. 

*  Cic.  pro  Kom;.    Amer.   19 ;    Schol. 
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t.  p. 431,  Orel!.;  P.  48,  16,  1 
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S  2464. 

Whoever  brought  an  indictment  was  under  an  obligation  to  obligation  to 
prosecute  efFcctJvely  to  conviction,  to  which  end  security  was  p™<fute  is 
required ;'  the  prosecutor  was  even  arrested  in  like  manner  as  the  j^uJ^"^ 
defendent,^  if  not  protected  by  his  rank ;  and  if  guilty  of  a  ter-  tjuired. 
giversatia,  by  relinquishing  the  prosecution  of  his  own  motion,  he  Terpvemcio. 
was  punishable  under  the  Sctm.  Turpillianum^  passed  under  Nero,  Sctm.  Tur- 
A.D.  161  i*  hence  the  only  way  of  retiring  from  a  criminal  prose-  pUi"""- 
cution  was  by  praying  an  abslitiay  which  was  equivalent  to  enter-  Abolitio  ind 
ing  a  nola  prtstgui  in  England,'  which  could,  as  a  general  rule,  only  "^  pw«ijoi- 
be  granted  with  consent  of  the  defendent,  and  not  always  even 
then/ 

The  suit  abated,  however,  with  the  death  or  hindrance  of  the  Abuement  of 
prosecutor  j  but  the   defendent  could   also  move  to   enter  an  •"''  ^  ^^^  '^ 
abalitie:^  in  some  cases  also  of  public  rejoicing  a  general  amnesty  g^^^^^. 
issued  i"  this,  however,  chiefly  had  reference  to  the  prosecutor,  aaiat*. 
who,   notwithstanding  such  general  abaUtioj  had  thirty  days   to 
move  to  resume  the  prosecution,  after  which,  his  right  of  suit  was 

Sjne.»    In  order  to  check  the  fravaricatio  of  the  prosecutor,*"  the  Pneruiatio 
dm.  TurpiUianian  enacted  the  same  punishment  for  this  offense  S^^  "^  *^ 
as  for  the  crime  of  calumny,"  which  was  retained  in  most  cases  in  pu^g^' 
the  later  law." 

M^'stratcs  could  not  be  impeached,  in  consideration  of  the  Mt^tntanat 
respect  due  to  Uieir  public  character,  so  long  as  they  remained  in  '"^^^^ 
office;  hence  criminal  procedings  must  be  deferrea  until  its  ex-  ^on  withaaTu* 
piiy,"  except,  indeed,  they  were  willing  to  consent  to  the  prosecu-  couent. 
tion  being  instituted,'*  or  resigned  their  office,"  or  were  compelled  ^ 
to  do  so  under  urgent  circumstances.*" 

In  the  year  b.c.  10,  the  practice  of  indicting  slaves  by  the  Sbnt. 
ordinary  form"  ofinicripih,  was  introduced.** 

All  indictments  must,  without  exception,  be  prosecuted  and  de-  Pre«ciidoo  ind 
fowled  in  person.*"    The  defendent  was  originaJly  only  arrested  in  ^e*""- 

■P.  4*1 1,7,^1 ;  C.  9,  I.  j;  C.9,t,         "  Tk.  Aa.  14,41. 
', «.  "  P.  47.  I^  ».  4*  « i  P-  J.  «.  «( 4t 

IS-^*?'?'?-?' V'.- .,  _ ,_    M/w;*^' '->'-^  "'t- **'»'.*■ .. 


»  p.  jj,  ^  14,  4  »  ;  p.  48,  16,  1.  \  1, 
7,  9,    10 ;  Id.  7,  4  I ;  H,  15,  %  i  i  C.  9, 

4S.  «iP-+7.  »S.  3>*i;  C,  9,1,1 ;  C. 


lonji.  10,  30,  50;  Fr-  I)  ScrnL 
];  UN.  de  fin.  16;  Dio  CaM.  JJ,  is; 
TicAa.  ij,44!  P-  4*i  ».  *»,  f-;  P- 
4li  5<  )S.  ^  loi  tbc  CMC  mesllDned  b; 


'  Tk.  Ah.  14,  41. 

>P«iLR.S.S,  i7,Vi;  P-4tt  <<>  >>  "Li*.4},i6. 

4  I  i  Id.  to,  FT.  ]  C.  9,  4S,  *  J   C.  9,  "  LiT.  9,  s« ;  U»  Cm>.  57,  *i. 

9,  16.  "  Ck.  !■  Citil.  3,  6  i  Dio  Can.  59,  i: 

*  P.  48,  iS,  iS,  ^  I,  ft  I  a  Th.  9,  37,  6c,  t<. 

«.3.+i  C.9,4»,3-      „                 ,  "P.4<,».>«.U.4- 

fT.  41,  16, 10,  pr.  J  P.  48, «.  3.  *  4-  "  C.  9.  >.  14  i  C.  9,  ft, «,  13- 

•  P.  48,  iG,  8, 9,  u,  17.  "  P»ul-  R.  S.  s.  16,  M I  i  P.  4*.  I 
*PniLR.S.  5,  17,^1;  P.  43,16,7,  ij,  4  li  P-49i  9>  ■!  C.9,s,  3;  fori 

5  ij  I<Llo,4a;  Id.is,%6.  •■teption, ««  C.  9,  35,  11;  1,4,4,(1. 
'•P.4»,ifi,.,4i,liP.47,iS,*- 
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In  pcnon.  flagrant  or  manifest  cases,'  or  where  he  confessed  his  guilt,*  tiiiee 

security  was  ordinarily  sufficient,'  or  custody  in  the  house  of  a 
magistrate  without  other  personal  restraint  -,  but  at  a  later  period, 
personal  arrest  was  always  understood  in  the  order  to  bring  up,* 
with  the  privilege  of  a  less  stringent  arrest  for  thirty  days,  for  die 
purpose  of  arranging  his  aflairs.^ 

§  2465- 
Anttt  befbie         In  cases  of  serious  and  manifest  crimes,  the  local  authorities 
b^in  ihc         were  empowered  to  keep  in  arrest  a  defendent  accused  before 
*"*"""**■  them,  but  were  under  the  obligation  of  forwarding  him  forthwith 

to  the  imperial  lieutenent  with  their  report ;«  this  custody  was  in- 
forced  by  the  lieutenent  in  three  several  ways, — by  ddiveiy  of 
the  prisoner  to  bail, — by  military  custody, — and  by  imprison  meat.' 
The  second  of  these  might  be  either  mitigated^  or  very  strict:' 
occasionally  public  slaves  were  substituted  for  soldiers.""     Tbe 
prisoner  was  not  laid  in  chains  in  prison,'*  except  in  indictmeots 
for  veiy  serious  offenses,  and  even  then  die  dictates  of  humanity 
were  to  be  observed ;  '*  but,  as  a  matter  of  course,  these  benefits 
were  not  extended  to  those  who  confessed,  and  such  as  had  been 
convicted.** 
TrinmTlri  ca[d'        The  superintendence  of  arrested  persons  was  confided  to  the 
Qt«i  ID  Ronw     triumviri  aipitaUs,  who  execu  ted  the  trust  by  the  slaves  under  tbdr 
^j^gj,  '        control.'*     In  the  provinces  this  was  the  duty  of  the  prztor,  and  a 
AftEnnnia  tbe    carefiil  Icalendar  was  kept  of  the  prisoners,^   At  a  later  period,  tbe 
tammaiti-        Cemmmtariensis  had  the  care  of  prisons,  with  his  subordinate  de- 
"  tcctives  and  turnkeys.'* 

\'iii(«tiBn  of  His  duty  was  to  report  every  month  on  the  prisoners  in  charge, 

K«>>^  and  to  take  care  that  the  more  lenient  rules  of  tbe  j)risons  wen 

infbrced,'^  tbe  bishops  participating  in  the  supervision." 

§  3466. 

t^tnat&mrt  The  modes  of  prosecution  hereinbefore  described,  did  not, 

inquiiidoni.        howevCT,  cxdudc  an  examination  and  punishment  of  crimes  by 

the  State,  for  in  the  more  remote  ages,  inquisition  was  made,  in 

in,ep,  10,30,}!. 
,  _       ,  _.  i  Snet.Ncioi6.         "  C.  9,  3,». 

*  Ck.  Att  »,  1^  "  All,  8.  Felie.  4 
»  F«Cu«  T.  VjuIct,  Fr,  I,  Seivil.  II. 

*  C.  Th.  (),  3, 1,  nuke*  u  eicepliaa 
•C.Th.9, 1,3,6  i  C.  9,  J,  4,  ""P.  !,'»;*,  ^joi'LiT.  31,  a6;  V»I. 


19.  J?.  >7  i   ' 
inCidLl,!!;! 


vi^r, 


•P.4g,3,6j  C.  Th.  ,         .. 
Si  7 ;  Acu  B.  Jacob.  4,  5',  9 ;  S.  Claud. 
;  S.  Felic.  3  ;  S.  Dldjm.  i. 

'P.4<.3.  i.>.F-;"J.4- 

'  Act.  ApMt.  iS,  iS. 

*  8c  Iput.  ad  [toman.   5 ;    3en«i  de 
Uiqutl.  t,  to ;  Sjrninuch  cp.  10,  70. 
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cxtraordina^  cases,  by  the  people  or  Senate,  as  to  the  participa- 
tion in  a  cnme  which  had  come  to  the  knowledge  of  either  the 
one  or  the  other.     In  such  cases  the  proccding  was  altogether 
irregular,  and  of  an  inquisitorial  nature ;  rewards  were  promised 
to  informers;'  persons  were  arrested  on  suspicion;  citations  to 
appear  were  issued  ;  examinations  took  place,  and  sentences  were  In  the  pro. 
pronounced ;'  and  a  like  power  was  granted  to  the  lieutenent  in  *'"«»• 
the  provinces,  as  respected  evil  disposed  persons,  dangerous  to  the 
public  tranquillity,'  for  which  purpose  the  so  termed  Eirenarcha  Eirenarehe. 
were  enjoined  to  lend  their  aid  ;*  and  this  is  asserted  to  have  been 
the  mode  of  procedtng  used  against  Christians,  but  the  authorities 
are  not  conclusive  on  this  point.* 

Under   Indices,   we   must  understand   partUipes  criminis,   or  indicu. 
'*  approvers,"  who  gave  notice   of  the  criminal  intent   of  the 
parties,   to  whom  immunity  from  punishment  was  promised  in 
certain  cases.' 

^uadruplaUres  appear  to  have  been  those  to  whom  rewards  Quiatuptitom. 
out  of  the  property  of  the  convict  was  promised  ;T  but  this  is  a 
poiot  surrounded  with  considerable  obscurity. 

§  2467. 
Under  the  later  emperors,  it  became  a   settled   practice   to  UDder  the  cia< 
denounce  crimes  ex  ffficie^  aiid  to  obtain  information  respecting  i*™* 
nich  from  the  police  officers  stationed  at  various  points  through- 
(Mit  the  empire,"  and  called  Curiasi  and  Siathnarii ;  and  although  Curiou  sotio- 
no  inscriptio  was  in  such  cases  required,*"  the  denunciam  was  •""• 
obliged  to  come  and  support  his  denunciation." 

^  2468. 
Lastly,  the  penal  procedure  used  in  less  serious  ofienses  de-  SumDuiy  pto- 
serves  some  itKndon.    The  magistrate  required  a  certain  juris-  "^e^'ng*- 
diction  for  inforcing  his  authority,  and  the  preservation  of  the 
public  order ;  consequently  he  was  allowed  to  punish  and  fine 
within  certain  limits,  proccding  in   a  summary  manner  in   the 
Game  way  as  a  justice  of  peace  in  England,  and  causing  his  sen- 
tence to  be  inforced  by  distraint;  '*  a  power  which  does  not  belong 
to  a  justice  of  peace  in  England,  who   has  a  more  summary 

■  Lit.  30,  14,  17  i  Mo.C«w.  5Si  17-  '{A»»n.)  ""''"°.  >i,  p.  "4.  0«11- 

*IJT.  t,  i%,  Jl,  »6,  J9,  14,  17,  lit,  '(A«coo.)l.c.  7j  IQ  Verr.  1,  7, B,  jio, 

ag,  4.1,  40,  43.  ijS;  Fotui  v.  quadrnpUtgro,  Geib.  1. 1. 

.'p.  I,  iS,  3,  13}  P.4g,  13,  4.  S  *i  P->04-"07t»S7.  533- 
P.  48,  J,  6,  I,  i;  P.  48,  18.  «.  '  C.  9, 1,  7i  C.  9,  II,  I. 

*  P.  4*,  3,  6,  pr.  i  Epijt.  ecdt).  Smyr.  '  C.  Th.  16,  a,  31 ;  Walter  I.  c,  |  J43, 

de  ftfaitjr,  3,  Policaipi  6 ;  Act  8.  Trj-  n.  56,  65  ;  Curiod  Lebwi.  in  Julian,  imp. 

phon  i:  iliEie  tomewlut  fabulout  accounB  luceiDp.  194-5,  «l   Motetl.  ii.  Aug.  e^ 

rfK   howerer,   irayely  quoted   br  Walter  iSJi  16O1  quoted  by  Walter  1.  c.  n.  114. 

l.^%8..,r>.xS6.     ^^  WC.9,a,  7jC.  9,4,  i;C.  Th.  ... 

•Act.S.  Juidn.  1,  s;  8.PionH3, 10}  30,61;  Symniach  tp.  10,70. 
S.  Tiyphon.   I ;  S.  Cyprian  I.  »,  3  !  S.         "  P.  48,  16,  6,  ^  3  ;  C.  11, 13,  i, 
Jacob.  1;    S.  ^tgrnin.  ig    Plii-  ep.  10,         "Lei  Quinctia  d<  tqwediKt.  (HauboM 

97,  98.  mon.)  f.  17s,  176. 
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remedy  by  imprisonment;   the  aumey  thus  realised  was   feriot 

to  the  Auid  for  sacrifices.' 

Those  fines  which  were  formerljr  enacted  against  certain  deedt, 
finci.  were  recoverable  before  the  prxtor,  and  assessed  by  rea^en- 

ttres,' 

The  realization  was  effected  as  before,  by  distraint,'  or,  if 

necessary,  by  immissit  in  baha^  for  the  benefit  of  the  teraritai^  or 

victims*  fund.* 
Id  therm-  In   the  provinces,  the  prsetor  had  open  instructions  to  oke 

YJDM*.  cognizance  of,  examine  into,  and  punish  such  offenses.'^ 

Mann  of  COT-  In  like  manner,  such  small  matters  heard  before  the  magistrate, 
""'™"'  'ft!!^  *"^  ^^  dtfimwti^  were  exempted  from  all  the  formalities  of  lo 
ftiSL         inscriptitj  or  regular  prosecution.* 

*  2469. 

EiccudoD  cf  Sentence,  where  there  was  no  appeal,  was  executed  witboiK 

•eacencc.  delay,"  by  order  of  the  Senate,  except  in  capital  cases,  in  whidi 

ten  days  must  elapse  ;S  and  tn  cases  of  severe  sentences  pro- 
nounced by  the  emperor  himself,  thirty  days.'" 
How  perfbimcd.       Execution  was  originally  carried  out  by  the  qiueitorti  paridJu^ 
who  answered  to  the  sheriff";  but  it  was  later  transfcmcd  haa 
them  to  the  triumviri^  and  their  execurioners,"  or  in  the  case  of 
Gradual  dunge*  iilustres,  to  a  quicstor,  tribune,  or  praetor,  or  in  confonniiy  widi 
in  the  pmon  of  the  ancient   form,  to  a  consul ;"   and  at  a  later  period  to  die 
e  eiccutioner.  pregijent  of  thc  soldiers,  who  acted  as  police  j  or  to  the  /r«te- 
p^uli.'* 

*  2470- 

In  the  pro.  Without  the  capital,  a  centurion  received  the  orders  in  this 

<ridca.  behalf  from  the  prists  ;'^  but  at  a  later  period,  it  was  part  of  ibe 

duty  of  thc  cmrnuntaritHsis^^  but  a  llctor  executed  the  actual 
sentence  of  decapitation  ;^^  when,  however,  the  criminal  faaid  been 
condemned  to  an  ignominious  death,  he  was  delivered  over  to 
thc  common  executioner,  whose  occupation  was  held  to  be  so 
in&mous,  that  he  was  not  permitted  to  dwell  in  the  city  j"  aftcr- 

■<^deR.  P.  1,  35,  ipetbi  of  mols  *  Ke  Ca>.  57,  so;   Suet.  T&.  75; 

•aoamcntnin,   which    Walim    mru   u  TacAn-s,  51. 

agaioH  muuItiDg  fat  >  le^  ictio.  **  C.  9,  47,  lo. 

■  Lei    AcUia  repet.  L  7,  t  (Haobold,  "  Diwtjrt.  I,  7S. 

p.  7l)i   lot  de  BU^  iqiur.  (Hanbold.  "  P.  i,  i,  1,  Wo  ;  Tal.  Max.  ^4, 

p-  17S)-  r>  >>  4<  >  i  SaUnw.  CuiL  55  ;  Tic  ia. 

*  Lu  QauKJn  de  aqoBdnct.  (Haobold,  5,  o- 

f.  >7J).    ...                                    .  "Liv.i,  s,fi,»o-,  KoCa»Sl,j,4, 

<  Lot  (Aalia)  repet.  Im.  g   (HmWd,  )$>  60,  iS )  Tic  An.  t,  31. 

^  7S)-  '*N.i3,6,F- 

'  rng.  plebac  ant  I-  5,  6  (Hnbold,  "  Evan.  Maifc  ic,  19,  44,  4c ;  Pmi 

p.  81).  8.  Cjrpr.  ilA. 

■P.4S,s,6;  P.  I,  16,9,^3;  P.  48,  ■*ActaB.PioiiIiiii  S.  Cbnd.  }. 

tS.S.^io.  "Liv.i,  {)  Cic.  Id  VcR.  5,  G.IkUW. 

'C.  Th.  1,  I,  t;  C.  9,  ]7,  I.  "(Sc.  pm  Rabir.  4,  c;  la  Ven.  ;,£; 

*  C.  9,  4,  ;.  Lacual.  diiin,  intt.  4, 16;  B  fvt^Aj'm 
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wards  a  military  person  was  employed  for  this  purpose,  called  the  The  ipecuUtoT. 
Sptculator^ 

The  locality  of  public  executions  was  without  the  walls,'  in  a  Louiitr  of  pub- 
spot  especially  set  apart  for  that  purpose,  belonging  to  the  town  Ji^  e»«atioii«. 
or  city.'    The  mortal  remains  of  the  criminal  were  left  to  the  ^"'^^'1.^ 
beasts  for  food,  or  ignomimously  thrown  into  the  water;*  but 
this  barbarity  was  modified  in  the  course  of  time,  and  the  body 
usually  deUvercd  to  the  friends  and  relations  for  burial,  on  their 
petition.^     Is  England,  the  bodies  of  criminals  executed  are  now 
buried  within  the  precincts  of  the  g^l. 

5  2471. 
Whatever  small  effects  the  person  executed  might   have  on  Diipa«tian  of 
him,*  termed  panicularia^  was  confiscated  to  a  particular  fund,  •"'"  '*"'V^ 
under  the  control  of  the   prsses.     In   England,  these  are  the  ?2^^J^     ' 
perquisites  of  the  executioner. 

§  247»- 
The  ancient   Roman  law  recognizes  eight  sorts   of  punish-  d«  psm*. 
ments:* — 

Corporal  arrest, 

Blows, 

Talion, 

Pecuniary  mulcts, 

In&my, 

Exile, 

Servitude, 

Death. 
Under  the  emperors,  other  modes  of  punishment  were  intro-  7anm  proper 
duced,  divided   into   various   degrees,  and   in   examining   these,  »"d"np"P"- 
purely  pecuniary  fines  are  to  be  distinguished  from  punishments, 
more  properly  so  called,  because  the  latter  involved  the  penalties 
of  infamy,  which  the  former  did  not.^     Secondly,  a  distinction  is  Affccdog  life, 
to  be  taken  between  those  punishments  which  aifect  the  life,  the  ".^y"'''^ 
freedom,  and  the  civil  status,'  and  those  which  fell  short  of  these 
consequences.*" 

Punishments  were  also  funher  divisible  into  severe,  mediocre,  Setond  difhion 
and  slight,"  because  in  former  times  there  was  the  greatest  differ-  "„  ^^j""" 
ence  between  citizens  and  non-citizens,  in   the  application   of  degree. 

■  ilbxk.  6,  37 ;  Sen.  de  in  i,  16  ;  Dio  *  P.  4S,  14,  i,  1,  ]■ 

Cm.^t,  t4i  Act  pfocou.  S.  Cypfiui.  5 )  *P.  48,  u>,  6,  de  bonk  dunnaCorum, 

Id.  S.  Cbud.  t,  5.  ftompaiinDi,  dotb. 

•Ui.  t,  il;  TiK.  An.  1,  jij  Plot.  '  C3c.  ip.Aafiutio.dedTinteDd«l,ll. 

0»lba  iS.  •  P.  50,  16,  iji  J  C.  I,  S4»  3- 

*  Aggenot  coDtioT.  agror.  td  Goa.  p.  7J.  '  P.  50,  16,  103 ;  P.  4^,  19,  !>  pc- 

*  ac.  in  Vol.  s,  45  i  V»l.  Mw.  6,  3,  '•  P.  4S,  I,  *  j  P.  4*.  '9.  **(  V-  %  '■ 
i  Dio  Cm.  eg,  I,  5,  So,  15  j  Snet.  Hb.  ■■  PiuL  R.  S.  5,  17,  %  }. 
-;  ActaS.  Clind.  ],4,  5. 
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Clmetnmi  these  punishments;'  and  in  like  manner  the  distinction  was 
Penoni  of  the  Preserved  in  later  times  in  the  difference  made  between  pcnom 
high  and  law  of  Condition  and  those  of  the  baser  ctass,^  more  especially  as 
ciu>.  regarded  the  decurlones^*  whose  privileges,  in  this  respect,  were 

^^m"""*     afterwards  conferred   on   veterans.*    Slaves  were  always   more 

severely  punished  than  freemen,  but  ultimatdy,  they  were  put  on 

the  same  footing  as  the  baser  class." 

%  2473- 
p«uni»T  Many  sorts  of  punishments  were,  by  their  very  nature,  m- 

"*  '''*'  applicable  to  slaves,  such  as  penal  amercements  and  relegadon.* 

Such  as  were  manumitted  sub  cenditietie,  were  formerly  treated  as 
slaves  in  questions  of  punishment  ;T  but  at  a  later  period,  as  free- 
men.* 
Of  1  double  Punishments,  by  pecuniary  mulct,  were  of  a  duplex  nature : 

■ucuic  firstly,  such  fines  as  the  magistrates  imposed  in  the  fullness  of 

their  jurisdiction  and  imperium  ;  these,  by  the  Lex  Falfria,  parsed 
A.u.c.  245,  were  limited  to  two  sheep  and  five  oxen ;  but  ex- 
tended, by  the  lex  jftermaj  to  two  sheep  and  thirty  oxen.' 
Contumicy  When  pecuniary  mulcts  were  inflicted  on  contumacious  per- 

pumihed  by  gons,  the  magistrate  was  in  the  habit  of  beginning  at  unity  and 
Pronmioced  In  'ictcasing  according  to  the  simple  arithmetic;d  progression  of  the 
iheep  or  oien.  unit ;  •"  this  practice  of  pronouncing  pecuniary  mulcts,  in  the  de- 
nomination of  sheep  and  oxen,  contir.ucd  for  a  considerable  time,** 
Commuted  br  although  the  actual  payment  was  made  in  currency  in  conformity 
°'"7-  yfn\j  the  lex  Papirla,  passed  a.u.c.  324,  which  fixed  the  value  of 

a  sheep  at  ten  osies,  and  that  of  an  ox  at  one  hundred.'* 
Under  the  em-        Under  the  cmperors  the  proportion  varied."  ■ 

§  2474. 

''"k^'^fl-  ted        '^''^  *"*"  Species  of  punishments  affecting  propt*^  conned 
b^ihe  l^puiui.    ■".  ^~V  pecuniary  mulcts,  in  which  the  pcfului  komamu  con- 
victed the  defendent  on  the  motion  of  the  ttapstratc;  tfte  measuit 
of  such  was  either  fixed  by  some  law,'*  or  the  peisoA  moving  the 

'  S  sGSiiq-  ti-op. ;  WalterGo.  d.  R.  R.  Fa^k.  11 ;  Diol>}i.  10,  Jo  j  C3c  dr  R.  P. 

§95- 33'.7!"-  >,SS- 

^  C.   Jh.  9,  It,  I  i  C.  Th.  11,  I,  75  ;         »  Plin.  H.  N.  4,  30 i  A.  Cell.  N.  A. 
P.  48,  19,  %t,  §  1,  s;    Id.  38,  J  3,  "        ■   ■■     ' 

'•P.  43,   11,  6,  §  ai  P.  4g,  ,5,5,      

i  ii-tS  ;  Id.  IS,  ig,  %  5,  "  LiT.  4,  30  ;  Cic  d«  R.  P.  I,  JJ  i 

<P.  49,  lE,  i,3i  C.  9,47,  5.  A.  Gdl.N.  A.  11,  i,  Feraa  *.  xtdnua, 

P.  48,    ig,  10,  pr.  i  Id.  16,^  3i  Id,  multin  ovibot, 


"  VValCer  1.  c.^  379,  Toodem  DtJiuW- 

'  ■'.40,7,19,  pr.  "P.  JO,  16,  »I4,  I  (AcU.  iepet.1.  7, 

■P.4l,ig,  i4i  F.4g,  19,  9,^ie.  fng.   plebnc   ut.    1.    J  (HmboU    omd. 

"■ "    -  i,  *  .eiPIxt.      p.7s,83)- 
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puntshment  could  propose  what  he  liked,  so  long  as  it  did  not  limited  to  ■ 
amount  to  a  moiety  of  the  property  of  the  person  accused.'  TfrS^*^** 

The    penal   courts  also  recognized   pecuniary   mulcts,  which  ™p„^  ' 
therefore   were  pxna  in  the  strict  sense  of  the  wori*  (for  a  Penal  mulct* 
pecuniary  mul^t  was  not,  strictly  speaking,  a  pcena) ;  "  he  who  ^  "pJ" 
could   not  pay  in  purse  must  pay  in  person     was  a  maxim  of 
the  Roman  as  well  as  of  the  English  law  ;  hence  such  were  im- 
prisoned,'  or  Aey   paid   stlH  more  literal^  in  person,*   if,  fin- 
instance,  they  were  slaves,*  who  could  possess  tio  property. 

%  HIS- 

With  respect  to  capital  punishments,  the  greatest,  <A  course,  Ptaz  capuia. 
was  death  ;  the  old  form  of  which  was  stretching  on  the  furca^ 
or  triangle,  and  itogging  to  death." 

Other  species  consisted  in  decapitation-^originaUy  crni  seeuri,  DeciintatioB. 
by  the  axe,^  but  under  the  emperors,  by  the  sword,  cum  gladh,  PncipiaiiM, 
which  ^as  considered  to  be  the  mildest  form  of  capital  punish-  Strangling,' 
mcnt ;'  precipitation  from  a  'rock,'  strangling  in  prison,'"  both  of  cllldfiS 
which  were  later  prohibited  ; "  burning  alive,  erematioj  crucifixion," 
trueifixioy"  forbidden  by  Constantine  on  assuming  the  Christian 
religion,'*  for  which  reason,  we  invariably  find  the  /urra  substi- 
tuted for  it'^  in  the  later  law  ;  but  even  (befitrca  had  undergone  a  The  Futo. 
deviation  from  its  original  meaning,  and  by  it,  the  gallows  is  to  be 
understood  in  later  ages.     Burial  alive  was  a  punishment  inflicted  Burying  alive, 
on  Vestals  who  had  been  guilty  of  incontinency,  which  in  their 
case  was   an  incest.'^    This  punishment  was  imitated  with  the 
cbaractoftstic  barbarity  of  an  ascetic  Ufc  by  monastic  establish- 
ments, for  the  same  olFense,  by  walling  up  incontinent  nuns :  in 
both  cases  it  was  a  misen^  evasion  of  the  prohibition  not  to 
spiltrher  blood.'^ 

*  Cat.  ap.  Gelt.  7,  3  |  Lci  Sill  ap.  Fat 
*.  puUka  paDderi  fi.  t-  Acil.  [Mel.  I.  10. 

;p.,j.,..ii. .,.!.».. 

*  Uionfi.  Tr.  13,  5  {  Plut.  Cit.  DUj.  15. 
'"    -.,  Iy7.4  3>  P.+8,  (9,1,^. 


»P.S 


9.ii  ■ 


.  Nero  LJT.  j,  J5j  Tac.  An.  •, 
J*i  16,  1 1.  Ntidi  faoDHiui  cemcem  Inleri 
ftnaccoipaavliiiiadiieemi  aedi.  Pnidest. 
InRonwo,  85 1. 

'  Dinoyt.  *,  19  J  LW.  1,  s,  10, 1,  J. 

'  P.  48,  19,  i,  %  li  Lacmc.  de  moit. 
pence.  i». 

*  A.  GclL  N.  A.  10,  I ;  LiY.  6,  io.( 
Dia  Can.  60,  iS. 

'•SallmCitil.  ssi  Val.  Mat.  5,4,7; 
Tk.  An.  i,  ]9,  aa  farmeiljF  atcd  Id  the 
Otfaomaa  emfdie. 

"P.  48, 19.  8,  i  tj  Id.  a;. 

"  Diodor.  11, 16  i  Anm.  Mart,  ag,  1, 
>»,  a9i    P.4»,9,8,  i.jH.ai,  pr. 


"  IXoaft.  ;,  51  i  111.  JO,  43  ;  Paul. 
R-S-s,  17.*  3,  5.ai,  ^4,},aa,^  i. 

"  Aurel.  Vice,  dc  Css.  4!)  Soiimem 
Kiat.  eccla.  i,  S. 

''P.4g,  i9,.S,pr.MSiU.3g,|». 

"  Dionjra.  1,  67 ;  f  lul.  Nunu  JO  ;  Lit. 
!,"S- 

"Suet.  Tib.  6i  Suec  Domit.  I,  11  ( 
P.  48,  If,  8,  ^  I.  It  it  not  probable  that 
Ic  mi  otten  pnctbed,  eieept  in  caict  of 
o^gacandal,  bya  Votallicingwllh  child, 
fn  in  Pomfeii  thot  hai  been  ditcovered 
on  one  lide  of  the  MrcI  a  Bnttiiary  of 
TeiU,  and  an  the  other  a  home  with  the 
llgn  ofa  phallui,  thereJ^e  a  iirothc],  con- 
nected by  a  iubtcmncotu  pamge  under  the 
ineer.  In  excaradng  the  Nun'i  field,  for- 
merly the  convent  girden.  at  Newciutle- 

ben  of  unill  earthen  jin  were  dug  up 
filled  with  inftnt  akektoni,  poring  that 
there  vn  little  ID  chiMC  betwten  Vaital  an4 
nonniifa  obittitr. 
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5  2476- 

piinlcieaf  The  cmpcror*  alone  had  the  privilege  of  granting  the  cboice  of  x 

clKKMiof  dath    death,*    Condcnuution  to  the  sword  of  the  gladiators,'  which  wa» 

omowmIt.     discontinued  with  the  gladiators  since  the  reign  of  Constandne,* 

followed  thereupon  as  a  matter  of  course ;  and  condemnation  to 

the  beasts,'  a  punishment  □ev.er  inflicted,  however,  on  Roman 

citizens,^  and  only  on  persons  of  low  condition  j^  and   whoso 

was  not  at  once  destroyed  by  the  beasts,  was  despatched  in  the 

$poUtirium.' 

Another  capital  punishment  was  degradation  fto  slavery,  which, 
'however,  seldom  occurred  under  the  old  law  ;<  and  was  superseded 
by  condemnation  to  the  mines,  which  was  of  two  descriptions, 
notwithstanding  that  the  l^al  dilFerence  was  inconsiderable ;  this 
n  consisted  in  the  expresaon  in  metallum  or  im  epus  metalSy-~i{  the 
former  were  pronounced,  the  culprit  was  sent  into  the  mines 
themselves ;  but  if  the  second,  to  some  ;melting-house  or  other 
works  connected  with  the  mines,  or.  he  might  he  condemned  Eo 
.both,  and  sent  to  a  distant  province."*  This  punishment  was,  as  a 
rule,  for  life ; "  but  was  only  infbrccd  as  against  slaves  and  persons 
of  the  baser  class." 

As  against  women,  it  was  tn  mniitrrium  metallanimj  by  which 
we  must  understand  menial  duties  coimected  with  the  establish- 
ment of  those  conducting  the  mines,  and  of  the  convicts  worJdog 
there." 

Another  punishment  of  kindred  sort,  was  condemnation  to 
fight  with  beasts,  or  to  the  games.'*  These  latter  two  classes 
were  branded  on  the  forehead  with  a  JT,  a  punishmenl  which 

■  Tic.  An.  ij,  6i)Snet.  Domit  B,  11;  'U^  tn  CcJl.  LL.  Met.  ii,  7;  And. 

P.  48,  19, 8,  %  I.  R.  S.  s,  17, *  jt  C.  9, 19,  1. 

'S«DKi  tnyajtA    thii   pnnlcfe.      la  'C.  TIl  15,  it.  i  j  C.  11,4],  1. 

Ei^land,  on  executing  for  higli  troaon,  '  P.  4S,  19,  i,  pr. 

the   KDtence   nn:— Tbit   the   oOcndei  'Acta  9.  Podiiid  et  aaitp.  r«iiliii 

be  dmrn  to    the  -gillowi,   ind    not    be  '■■  )>• 

curied  or  wilk,  though  nniilly  a  iledgc  '  Pint.  R.  5.   5,.i],  S  U  >Si  ■<>  >?> 

or  hurdle  ii  iltowed,  to  proervc  the  olten-  P.  4S,  8.  ],  ^  5  i  P-  49>  it,  t,  ]. 

der  from  the  tonoenC  of  being    dngfed  'Scnec  ep.  9],  in  fin.j  Act.  S.  Plt- 

on   the   traund.        ind.    Tlut   he   be  pctueii. 

bang  by  the  neck,  ind  then  cut  down  '  C.  4,  55,  1.  _  , 

ilWe.     3rd.  That  hii  entinli  be  taken  out  Id  1.  c  ^451,48];  Gum  (1* 

and  hnied  while  be  ii  jret  ilire.     4tb.  '            ......... 

That  hij  head  be  rat  off.     5^1.  That  tui  .  ,    . 

bodr  be  divided  into  four  patti.   6th.  ThU  N.  A.  Ii,  i^  10,  i. 

hia  head  and  quaiten  be  at  the  tclag^  dli<  "  P.  50,  >  Ji  5>  ^  ]  i  P-  ^,  I9i  8,  ^  4i 

poial,  4  Comm.  c  6.      The  Icing  may,  5,6;  Id.  a8,  [r. 

vhcn  beheading  ia  .part  of  the  aenttDce,  "  P.  \t,  19,  iS,  ^  6)  Id.  is,  si. 

remit  all  the  rat,  though  it  b  aid  be  can-  "  P.  48,  19,8,^11)  Id.  a(,{s{  Id. 

not  change   the  puni^iBient,   bjr  altering  49,  iS,  3. 

hanging  or  buiDing  into  beheaiUng,  Coke  "(^.9,47,9;  P.  48, 19,  t,  ^  8  f  Id.  ](. 

3  Inn.  ji,  a  Hale  P.  C.  171;  but  there  ■*  Ulp.  in  CoU.  LL.  Ho*.  11,7;  P.  4!, 

ale  ancient  precedenta,  vheieia  men  con-  19,  8,  ^  11,  11.    Paul  allndetto  dkiaMes 

demned  to  be  banged  fbrfclooie  hare  been  he  laji  figuralilelT,  I  Cor.  I  J,  Jti-^"  If 

beheaded  bj  faice  of  a  ipecial  wamnt  fno  after  Che  manner  of  men  I  hin  fbsgbt 

the  king,  Bract.  104,  Staandf.  13.  with  boMtt  at  Epbe«a.~ 
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Constandne  mitigated,>  and   which  has    been    discontiniied  in 
England,  as  it  was  found  to  render  desencrs  marked  with  a  i)  in  BnsUnd. 
desperate ;  it  it  still  the  practice  in  France  to  brand  a  convict  on  in  Fnnce. 
the  shoulder  with  an  F,  for  Format;  before  the  revolution  of  1798 
it  w^s  with  ifleur  it  lis. 

In  the  case  of  any  of  these  punishments  being  inflicted,  the  Semtpinue. 
convict  became  tht  slave  ef  the  punishment  from  tne  date  of  the 
sentence,  but  not  of  the  State ;'  hence  2  slave  thus  sentenced  was 
no  longer  the  property  of  his  master  ;'  and  those  only,  who  after 
a  certain  lapse  of  time  could  recover  their  freedom,  were  those 
condemned  to  the  games.* 

5  2477. 

Those  punishments  which  did  not  go  the  length  of  depriving  puoiiiimaiii 
of  libernr,  without  prejudice  to  citizenship,  were  unknown  to  the  abort  of  duth. 
ancient  uw}>  but  not  unfrequcntly,  2  person  under  accusation 
became  a  voluntary  exile,  in  order  to   save  himself  from   the  EiiGnni  Toion- 
obloquy  of  prosecution,  or  of  a  more  severe  punishment ;  *  but  he  i^iuH' 
did  not  thereby  protect  himself  from  reclamations  for  extiadition, 
neither  was  the  State  indifferent  as  to  the  place  to  which  he  thus 
voluntarily  withdrew ;    hence  the  voluntary  exile  was  alw^s 
followed    by  plebiscitum,  recognizing  the    exile  as    le^^T    but  Onfinned  by 
combined  with    excommunication,   m  order    to   render    return  pieWtdtmn. 
impossible.' 

The  lex  Parci^j  and  others,  gave  a  common  law  right  to  exile  jO  lu  Pocdi  gin 
but  the  city  was  designated  in  which  the  exile  might  dwell,  and  ammoo  Uw 
the  necessary  provisions  expressed  in  the  letters  of  «ile.w  rjhtioetiie. 

During  the  republican  period,  exile  was  made  a  formal  punish-  Made  ■  fomul 
ment  by  the  people,  without  interfering  with  the  existent  volun-  ?«iWun*nt> 
tary  exile.'* 

The  emperors  often  connected  with  exile  the  decree  to  live  in  a  Under  A*  em- 
certain  island;*'  thus,  the  more  ancient  species  of  exiHumy  or  pen"- 
interdietioy  and  the  deptrtatit^  more  recently  mtroduced,  co-existed 
as  punishments  of  equal  degree  }**  still,  practically,  the  Jepertaiit,  Deporado,  or 
was  of  the  more  frequent  occurrence ;  '♦  both,  however*  involved  tr™-— ™ 

'  C.Th.  9,  40, 1}  C.  9,  47,  17.  "Potjrb.  6,  14  (ii))  Lit.  43t  ><  di™ 

'  P- 18,  3,  6,  ^  G )  P- 191 »,  S5f  4  *)  •Offlc  cidn  could  dm  ncaTC  Roman  tabi, 

3)  P.  4S,  19,  S,  ^  II  i  Id.   11}  U.  IJ,  Potyb.  %t,  t6;    and  e  conveito,  that  a 

SC.iIi.%6;  Walter  L  c.  ^  451.  lOuscr  bid  not  the  jw  exolandi  in  Kome, 

»  P.  48,  (9,  g,  4  11.  Cic.  de  oiat  I,  30. 

*Ulp.inColLLL.Ma».ii,7lOstlii>fr.  "  App.  de  beli.  ( 


C.  Th.  9,  it.                                       pro  domo   31 )  pro  Mnr.  13  )   Dio  Ca*. 
«     ._  n__.__      __       ..    .__  ,g 

56,  17  ;  Tic.  An.  3,  3I, 


*  t^.  pro  Cai^ii.    34)   Dedam.    pn      37(19;  38,17,11. 


''p.48,i3,3iH.4!,»9.». 


'  Ut.  1, 41,  »,  ss,  3,  13,  5I,  s.  3»i      68,69,4,  11,11,  30,6,30. 
ic.  wo  C«.  31,  J4.  "  P.  18, 1,  8,  4  I,  H  P.  J»,  J,  I,  4 1 

'  liv.  lis,  3  ;  alia  t,  ta,  46.  C.  <,  17,  1. 
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Ioss:.of  tirS  r^hti,^  Including  :dM»e  of  iolieiitaiicej*  die  trau- 
ported  convict;  indeed,  was,  in  the  c^  of  the  law,  looked  upon  as 

'*  dead»  dvilittr  aartuus  ;*  the  Prffieti  Prtetarioy  with  their  interi- 
miicic  deputiefi,  lUid  the  Preffdus  urht  were,  however,  the  on^ 
authorities  who  had  the  power  of  condemning  to  tnuisportadan ; 
hence  the .  imperial  IteuEeneiMs  required  the  command  of  the 
emperor  to  inflict  this  sentence** 

n  Condemnation  in  opus  piiiliatm  was  another  punishment,  if  hr 
the  term  of  the  natural  tife,  which  involved  the  loss  of  civil 
rights  ;■  this  punishment  was  inflicted  on  the  middle  class  onl/, 
and  neither  on  persons  of  high  rank,  nor  on  slaves." 

§  2478. 

An  incident  of  capital  punishment  was  the  Conjiscathy  or  brio- 

Mm'i*ramb.      ^^^  ^^  goods  to  the  State,  for  even  under  the  republic,  exile  was 

PoUiiatio.         Allowed  hj  publiMtio  i'  but  under  the  imperial  rule,  confiscatioa 

of  property  was  incident  not  only  to  all  pimishments  afiectuffi 

life  and  liberty,^  but  also  to  exile  and  transportation ,0  and  in  m 

^^^  probability  10  the  condemnation  to  perpetual  opus  publicum,^  oc 

^^^'  forced  labor  j  there  was  one  saving  dause  in  fitvor  of  the  children 

cfaUdrenof        of  such  CMivicts,  VIZ.,  that  they,  subsequently  to  the  reign  of 

fcl(>»-  Theodosius  IL,  retained  as  a  rule  the  moiety  of  their  paternal 

property,!' 

§  M79- 
Ptcnntuy  When  the  sentence  consisted  in  a  pecuniary  penalty,  the  guity 

^ccnriiu^'"   person  had  to  give  security  to  the  Mrariitmt  or  submit  to  be  put 
'   under  personal  restraint;'^  should  fixte  not  be  paid,  die  quKSwn 
were  directed  to  take  possessiw  of  all  his  property. '^ 
Power  of  the  In  the  abovc,  as  in  other  cases  in  which  the  saie  of  a  convicts 

^^J^  *°  property  on  account  of  the  State  took  place,  the  principles  of  the 
UeuteneDiiof  iiclio  Were  observed.'*  The  lieutenents  of  the  provinces  had,  in 
proTioca  couM  each  case  of  con^ation,  to  take  the  wnperial  commands.'*  Jus- 
feWi^^^      tinian  ;d>olished  it  alu^ether  (except  in  the  case  of   treason), 

'P-3*.  J.  I.  i».  1.4!l'-4!. '9.  ».  *T«.  An.  3,  i3,6g,4,ao,ii,ij,4,i[ 

«   I ;  Id.   17,  ^   I ;  P.  50,   13,  5,^3)  P-  >S,  I,  S,  ^  i,  1 ;  Herenn.  Mod.  b.  ^a 

fiiM.  cp.  4)  >■  I  Gil<"  i<  9°i  "<■  ^Ip-  f'-  »3-  Btcckiiig,  1145,  p.  ifSjj  p. 

"P.  37,1.13!  P-4«.  *°,1,S  SiC.  48.»»,3;  C.  9,  49,  6. 


'•  C.  9,  47,  1 
1,  Mi  P-3!.»t4f%»1         "  p.  4«.  »o.  7.  F- *  " 


S«..  Syit.  1,  71-3.  ^1,  >,  Ji  C.  9,  49,  10  j  uucnugBt 

«P.jo,j,  i,44i  P.   4I,  »»,^4  ij  from  C.  Th.  9,  4«,  .,  4,  6,  8,9,  10. 

P.  48,  19,1,^1.  »J.  »+■ 

•  C.  9, 47,  1 1  P.  4!,  19,  17.  %  »  J  "■  "  1j»-  3!.  5!.  60 1  A.  0«U.  N.  A. 

ll,  ^  6.  7i  >9- 

■P.  49,  il,  3i  P.  48,19,  34,  pr.j  C.  >*Liv.  31,60;  Is  ActlM  tcpM.  1. 8, 9 

9,47,3.  <HiubaU  mon.  p.  75),  ft.  USemL  IT, 

^  T  *}59-  ^-  op-  i  Diooy*-  8,  79  ;  Idv.  19, 10  j  Tie.  An.  13, 18. 

3,  5I,  *i,  4 ;  Dio  Cm.  j8,  17.  ■*  %  1417,  ft  %  x%it,  h.  op.     . 

■  Dio.  Coi.  58,  16  j  P.  48, 10,  t,  pr.  ■'  C.  Tb.  9,  40,  t. 
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provided'  ascendents  or  desccndents  to  the  third  d^ree  were 
extant.' 

Confiscation  to   the   Fiicus  always  presupposed  a  perfected  RmoumoT 
sentencci'   thus,  if   the  defendent  died   duriag  suit,'  or  after  ^^^'*°" 
sentence,  but  during  appeal,  his  succession  followed  the  usual  poActMO' 
routine,*  under  the  condition  incumbent  on  the  heirs,  to  prosecute  tenet, 
the  appeal  toiinal  judgment ;'  on  the  other  hand,  incase  oifelodt 
ity  there  was  no  means  of  escaping  from  the  cooiiscation ;'  and  in 
those  of  treason  or  extortion,  in  the  execution  of  a  public  office,  the 
suit  could  he  brought  after  death,  and  confiscation  be  inforced.^ 

§  2480. 

Nofl  capital  puiushroents  affected  cither  the  person,  the  freedom,  Eilcct  of  nan 
or  simply  the  civil  honor.  ^^  P"""*- 

To  the  first  cat^orie,  the  TaUa  belongs,  so  long  as  it  existed,*  ^^' 
and  the  more  recent  law  was  just  as  unwilling  to  recognise  muti-  Mudbiiiig 
latiog  punishments.^    Justinian  passed  some  regulations  calculated  FaDHi)°i«>t>' 
to  render  the  law  still  more  lenient.'" 

In  respect  of  corporal  punishments  they  were  sufficientlv  varied.  Catfoni 
Scourging  to  death  with  rods  was  forbidden  as  respected  atizens,"  |ui»«lin»»»- 
but  not  such  other  sorts  of  corporal  punishment  as  were  regulated     o"'t"V' 
by  law,  a  distinction  which  had  escaped  modern  authors  before 
Walter." 

Under  the  emperors,  however,  scouting  was  allowed  to  be  Umln  the  em- 
inflicted  upon  the  lower  class  alone.'*    Freemen  were  bastinadoed,  pe«jn««fine* 
viz.,  beaten  with  the  stick,  and  slaves  with  a  whip,'*  and  under  ^i^^ 
this  cat^oiie  may  be  pbced  condemnation,  for  limited  terms,  to 
the  mines  or  public  works.  >* 

Persona)   arrest  and  relegation  belonged  to  the  non  capital  Rclegatio. 
[Hinishments  affecting  liberty.     The  former  was  inflicted  by  im- 
prisonment or  laying  in  fetters.^    A  sentence  of  arrest  could  be  Ccmpeunn  of 
pronounced  for  the  term  of  natural  lifc,'^  a  punishment  forbidden  judge  to  SoAkt. 
to  he  inflicted  by  the  lieutenents  a?  against  ft'cemen.'*    Slaves,  on 


'  N.  .7.  »iN.  »♦,.,. 

•P.4*.  »o.  JiP-4g,ii,i.4iiP. 

Citil.  51,  raendoD  the  Lex  Ponia;  Oc. 

in  Verr.  J,  J5,  J7,  6». 

4),  1,  »o,  ioofi«aitUi. 

"  W.1W   1.  c  i   7S7,   F«B.  T.   pro 

'P.«-  M.  4S.*"i  i>.  >.  9- 

'"^P.\t,  19,  .8,  *..  SiP.4S,iS, 

•P  «,"3.  ".PtiC.7.6S,3. 
'P.48,",3i  P.  »8,3,6.f7if«- 

1.3- 

fiP. +8,  19,  6,%  »i  H.7,  lo,pr.i 

■Milj  Die  C™.  s»,  IJ  i  T«c.  An.  6, 19. 
'P.4g,4,i,;48,.,»o. 

Id.  ig.  4  1,4. 

"  P-  SO.  "3.  5.  %  »  i  P-  48.  "9.  »8. 

H  19+7. 1'-'T-iW-aterl.c.^  760. 

4  I- 

•C.6,i,i;N.  17,1;  N.4>,<. 

"P.4.6,  9;C.  11,  s,  «,%4;  P.  50, 

'•N.  154,13. 

i6,irf,ii4. 

"  Wdtrrl.  c.%l8,95i  %»J9i,h.  op.i 

"  Til.  Mm.  6,  J,  3,  9,  IS,  SiCicin 

Cie,  de  n=  pub.  ,,  jl"lJT.  w,  5  j  Ck.- 
fm  Rabit.  J,  4i  in  Vm.  J,  63  ;  Silbut. 

Cdl.  4,  4,  s- 

i'P.48,  ig,8<Hi  M.JSi  fbr«wp- 

tion,  .iie  P.  +8,  19,  IS.  §  .4. 

VOL.  in. 
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the  otlier  hand,  could  be  condemned  to  chains,  either  i«  perfettmm, 
or  ad  ttmpus  only,  and  ddivered  back  to  their  masters  under  diii 
condition.' 
□w  inforced.        Relegatio  consisted  either  in  banishment  from,  or  assigoatioD  to 
idnMmniiTa  j^  certain  locality,'  cither  for  a  specified  term  or  in  ptrp€fmmf 
of  which  we  find  examples  under  the  republic  ;*  no  loss  of  civic 
rights  was  incident  to  it,^  nor  any  confiscation  of  proper^,  widi- 
out  such  was  expressly  mentioned  in  the  sentence  j*  nor  wa* 
such,  indeed,  admissible,  except  where  the  relegation  was  perpetual,^ 
in  which  case  the  confiscation  of  a  part,  at  least,  of  the  propettf 
(w  differing     was  not  uncommon.^     Hence,  relegath  differed  essentully  aiu 
Dm  txliiuu.      materially  horn  exiliumfi  until,  in  a  later  ^,  exiUtan  was  under- 
stood in  a  wider  sense,  and  comprehended  nJlr^a/M,"  of  which 
the  most  lenient  form  was  domiciliary  arrest" 

§  2482. 

Kbndaa  The  most   severe  punishment  affecting  dvil  honor  was  the 

■^^^  declaration  of  recklessness  and  minority,  or,  that  a  person  was 
IL^^aneT  imfrabui  ititestabil'isque^^  which  deprived  him  of  almost  every  dvil 
i&mii.  right  and  communion.'^ 

inUUiie*  b-  The  penalty  of  in&mie  was  less  severe;'*  but  even  this,  in 
■iwil  by  it.  some  measure,  affected  the  caput^  or  civil  status  of  the  individual 
on  whom  it  attached ;  it  excluded  him  from  the  Tribus^  from  the 
cemitia,"  and  other  important  civil  functions  j'^  hence,  it  was  otif 
applicable  to  men,  and  did  not  affect  women,  a  modification  met 
by  the  Ux  yulia^  in  respect  of  those  who,  on  account  of  their  scan- 
dalous behaviour,  were  forbidden  to  re-marry ,'9  and  who  are  all  jui£- 
cially  included  under  the  general  designation  of  infamous  women." 

ind  Appendix  6,  in  which  fae  a 
■nbjcOf  ud  which  a  worth  n 
being  Bmewhic  Im  diffiue  ind  Cl 
dun  the  Rit  of  ihit  woric 

caiiB  ap6t,  Cic  pm  R«c.  Oid.  6  }  po 
{Joint,  g,  q  ;  P.  jo,  )£,  103. 

"  Ut.  6,  a. 

"  Cic.  pro  Chicnl.  43,  4,]  ;  La  Jdk 
mmiidpili^  L  34-49  (HiuMd  nua. 
p.  i»i-ii6)i  P.  J,  1,1  (  P.  47,  io,4tt 

"P.3,I,>,M!  "-Si  P-4^7.4i 
%  I  i  P.  I,  .»,  1. 


■9] 


'P.  4!.  '9.8.  %  »3i  W.  33i  C.  9, 
?,«,  JO. 
■P.  4*.  M,  7,  pr.  M.  i-19;  I'S- 

^R'48,".7,4lii  ld.14- 

'P.^g,  M,  4,7,4  ji  Id.  14,41;  U. 
17,  18,  pr. 

*P.  48,  M,  I,  4.  i+,4iiC.9,47, 
S I  C.  9,  6, 6. 

'P.48,«,7,44. 

*  Paul.  R.  S.  1, 16,  4  14,  s,  35,  4  8|  5> 
»6,  4  J. 

•Orid.  Trot  X,  137,  J,  ti,   is-»ii 
P.  4!,  I,  ». 
_"P._4?.  «.  4.   5i    P- 


"p.  4I,  «,  4,  5i  p.  t,  t,  4,F.i 
Piul.  R.  S.  5, 17, 4  3  i  hot  nlegitiD  i>  maw 
tima  ued  Ha  ciilium,  P.  4I,  t,  11,  4  4- 

"P-48.M.9- 

"A.  Cell.  N.  A.  6,  7,  IS,  13;  1.  i, 
10,46. 

>■  P.  iS,  I,  iS,  4  I  j  Id.  16  j  Tbcc^bil. 
»,  10, 6. 

"  SavigD]'  hu  1  nrj  detailed  diaKrtition 
■poB  thk  penaly  in  bit  SjM.  *,  4  J^'i}, 


•"  WiUier  1.  c  4  494,  B.  4)H7i  ^ 
13,  I,  i;  P.  %i,  »,  44.  W-  .M^, 
eu*  AurtliDi  eonfiaed  the  in^pxa^  of 
women  oir  the  lenattHiil  dai,  P.  t],  1,  41, 
4ii  C.J,  »7,  l;  Cs,4,i3,.9;  Ci, 
4,33)  P.  13,1,43,47,  »,  9,. o,ll,u, 
13;  Id.  44,  4  S)  Id.  49  i  Ulp.  tfi,  *J 
ind  moUerei  icmia,  C.  jj,  «7, 1 )  N.  Mb> 


.C.s,*7,li  N. 
"■  C.  s,  S.  7. » 
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Womeii  now  were  threatened  with  the  penalties  of  inbinjr  in  cer-  Women  la. 
tain  cases,  and  with  these  provisions,  the  edict  is  made  complete.^   ftmw  in 

AH  these  dispositions  were  rescinded  in  Justmian's  legislation  ;•  ""*"  ""^ 
nevertheless,  female  infemie  remains  in  name,  but  devoid  of  anjr  jiMuiu'i 
positive  l^al  effect  j'  wherefore  many  passages  rebdng  to  it  were  '^"v*- 
received  without  danger  into  Justinian's  collection.* 

$  2483. 

Infamla  was  in  the  nature  of  a  media  caiitit  demimitia,  and  in  a  Nimnoflo' 
pubhc  point  of  view,  involved  the  Joss  of  hofures  axiA  dignitasy*  tAtt  AmuilttcA 
suffragiam^  and  in  a  religious  piMnt  of  view  Pagant^  Judat^ 
Hertt'td^  Aputata^  were  in&mous. 

In  a  private  point  of  view  an  infamous  person  could  not  be  a 
evguitar  or  procuratarj^^  or  remarry  by  the  Ux  yuUa. 

Infama  was  the  consequence  of  conviction  in  a  puhlUtiuit  Hnrbwd. 
judicium.^  for  ealumnta,  pravaricatio,  vis  privata,  or,  in  short,  on 
am  public  prosecution ;  ^  but  it  was,  moreover,  the  consequence 
01  some  private  suits,"  as  well  as  where  they  were  prosecuted  as 
dtlietd  privata,'*  in  obligatory  tranaacdons  for  any  sort  of  delusy 
for  a  breach  of  trust  by  a  tutor,  for  denial  of  a  deposit,  when  an 
arbiter  in  an  actio  arbttraria  directs  the  defendent  to  pay  a 
certain  sum,  which  he  neglects  to  do,  and  lets  the  matter  go  to 
judgment,  such  cmtumacia  involves  the  penalty  of  inlamie,  as 
resembling  a  dalus.^'  Violation  of  the  annut  luctui  j^"  bigamie,  or 
double  espousals  ;  whoredom  in  women,  vulge  quastitm  facienteii 
crimes  against  nature,  muUebria  passus  j "  keeping  a  brothel,  Len^ 
fin/uffi,  as  a  trade i *°  public  players;'^  hiring  himself  out  to  fight 
with  die  beasts,  whether  it  talce  place  or  not,  or  actually  ap- 
pearing to  fight  gratuitously.*'  Lastly,  there  were  certain  civil 
suits  which  involved  this  penalty,*'  nor  was  it  in  the  power  of  the 

■  C<MBEvc   P.    1.  II.  with  fi.  Vat         ■  C.  I,  J,  4i  Id.  19,  pr.)  Id.  *),  s> ) 

C  Th.  16,  s,  7,  17,  li,  »s,  40, 49,  58. 
'•  C.  1, 7.  »,  3. 4)  C.  Ti.  16,  7, 1, », 

"  FiH-V.!.  ^  jM-3 1  PioL  R.  S.  i,«, 
*  Wilier  Lc.^  505,11.  IS4.  iS9-  f™"     S  i'.  0»>"  ».  %  3"9)  P- 4.  4.  «4i  P*-! 
the  pjMica  of  the  Edict  receind  iota  the      F.  15,  3, 1,  ^  5- 
Pndectiithaw  aew  pteviaoiu  rdadng  Co         ^'P.  4  *   -  - 


bcaiue  it  applied         "  F.  a,  4,  i,  4,  ^  5  j  Id.  6,  7,  pr. 

HI  bnt  S«    _  ,  .  ... 

tlut  Kcoont,  that  Jnituiua      11,  i  g  C.  1, 


•olelf  to  diE  jm  fHtalatiimi,  irhkh,  could      ^  -  ., 

Dot  affect  tbemi  hot  Sfriptr  '••  wrong  in         '*  P- 4*.  U7i  P- 3i  »i  "3f  4 'i  P- 4-7. 


i,  1 ;  C.  ij,  I,  *. 
'  Cic  pro  PkiKia  10 
'C.  1,11,  6. 
*  C.  I,  s,  6,  t,  IS- 
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:'.".;U-. 

"P.!.V 

;:i::l::; 

4-*".  3 

C.3,9,ji. 
iP-4«.S.  J 

1,  r-1 

"■A*;::; 

4.pr.%l 

1 ;  Sort.  Tib. 

35- 

-p.  1,1, 

.,%6. 

"WaJteil 

.c.i7t9.'».«3.64.  *  r+». 

It,  Google 


700  THE    ROMAN    CiriL    LAW. 

judge  to  make  any   change,'    tWhen,   however,   an  • 
peiultjr  had  been  illegally  imposed,  the  inbmie  was  renutted  as  a 
sort  of  indemnity,* 

There  were  also  some  other  penalties  affecting  the  honor,  such 
as  expulsion  from  the  Senate,  or  a  curia,  whether  tempont;  or 
perpetual,*    The  exclusion  from  any  rank  or  honorable  office, 
whether  general  or   particular.*      Prohibition,  or  inUrdictia^  to 
exercise  any  profession,  trade,  or  calling,  whether  perpetual  or 
ii  Acd  ut  temporary.*     The  infamia  facti  has. been  satis&ctorily  proved  \sj 
°^  *"~     Savigny  to  be  a  vain  thing,  fondly  imagined,  not  founded  on,  but 
rather  repugnant  to  Roman  law,  and  to  be  no  more  than  a  non- 
technical or  vulgar  phrase,  descriptive  of  an  existent  &ct.     This 
distinction  is  therefore  to  be  repudiated  altogether  as  erroneous.' 
ie  Infomie  has  been  intirely  done  away  with  in  the  Eng^li  law 

i«l  in        by  Lord  Deoman's  act,  except  in  attainders  of  treason. 


%  248+. 

The  punishments  inflicted  on  soldiers  were  peculiar,  and  disc- 
ing from  those  inflicted  on  civiUans.  The  frrst  of  these  was, 
where  a  soldier  was  compelled  to  run  the  gauntlet  of  hb  coin- 
rades  to  death,'  which  consisted  in  the  lines  &cing  inwards,  and 
each  giving  the  culprit  a  blow  as  he  passed. 

Decimation  was  another  military  punishment.^ 

Sale  into  servitude." 

Ignominious  dismissal,  termed  in  England  drumming  out  of  the 
reginent."' 

X)^radation  from  rank,  or  the  transfer  to  a  lower  class  of 
troops,"  called  in  England  drafring  into  a  condemned  regiment 

The  imposition  of  menial  duties.^* 

Stopping  of  pay,"  called  in  Ertgland  putting  under  stopps^es. 

Flogging  '*  ano  bastinado.*' 

Bleeding.  >B 

;P.47,  a,  63iP.  47, 

acDa  tniti  01  idjuiu. 

'  P-  3j  ".  <3.  *  7 1  P.  4«.  19.  10. 4  »•  4.  '.  M.  3J.  J«- 

•PS6,  13.  5.i  >iP.  l,7,»,3lP-  •»J'.40»4iiLiT.«p.SS- 

4>>Mi7>^ao;  P-  50t  *>l<  §  >.*t5!  "  Hin.  dc  beU.AfHc  u;  Suet.  Oenr. 

!''■  J.i  >i  W-  Si  P-  SO.  >f  »J.  pi-i  C.  »4i   P,  3,  1,  I,  I,  p.  S  Wi  C  »», 

16,  \,%\;  TaL  Uu.i.7> 


9.  •■  36,  t. 

-So.'J.S.4»i  P.4li"i7.%»>.        "'••49.  ' 


•  P.4S,  19,  S,Pf.i  Id,  9,  pr.  %  i-io;  '"P.  49,  16,  J,  ^  Ii  Fnatfn.  L  e.  4, 
P.  »,ii,i,i3;  ?.  50,1,5,4,,  P.J,,,  ,,  4j. 

8)  C.  10,  j9,  I.     D«nkl  of  borUl  fee  "  Ut.  40,  FcUm  >.  diiectaoi. 

ftl<)dcMUnacpiiKlyGnek,{2uiali].dsL  "  P.  49,  16,  %,S  i,  F(«M  asm.  It- 

S3371  Did  Cu.  60,  Si  RciD.  RioD.  pnbeBN. 

rfouwh.  p.  SS4,  BS6.  >»  Vil.  Max.  t,  7,  4;  Ijr.  n.  57. 

•  T.  Sit,S]rM,  da  Hcnt  B.R.  »ol.  *,  f.  "  A.  Gdl.  K.  A.  10,  Ij  Froodit  1.  t- 
■11,  *»».  4,  ,,  ,(, 
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Corporal  inconveniences.* 

Putting  upon  short  or  inferior  rations,*  called  in  the  navy 
putting  on  six-water  grog. 

Bivouacking  without  the  encampmenL' 

Marching  in  heavjr  marching  order.* 

AU  degrading  punishments  and  torture  were  forbidden  to  be 
applied  to  soldiers.^  Neither  had  a  capital  sentence  for  a  military 
onense  the  efTect  of  confiscating  the  prize-money  acquired  in  such 
military  service,  as  was  the  case  with  civilians.'' 

^  2485. 

The  remedies  which  were  available  by  the  convict,  consisted  in  Cnmiiuiap- 
an  appeal  to  the  people,  in  so  far  as  tnis  was  admissible,  and  to  t^ 
the   tribunes,^  which   latter  could  be   appealed   to  immediately  xatiwcri^^ 
against  the  prosecution  or  motion  for  punishment;"  and  thereupon 
the  tribunes,  having  taken  the  matter  into  consideration  in  their 
conclave,  the  votes  were  collected,  and  a  formal  decree  drawn  up, 
according  to  the  opinion  of  the  majority.' 

But  no  appeal  lay  to  the  people  from  a  qutitio^  which  had  been  No  appui  In 
constituted  by  that  body,  because  such  court  derived  its  authority  iniinaqiiaaa 
from  the  power  delegated  to  it  by  the  people,  and  no  appeal  could  *°  '  fV^ 
lie  to  itself  against  its  own  acts." 

Appeals  to  the  sovereign  owe  their  introduction  to  the  imperial  Appoii  to  the 
form  of  government;"  butultimately,  appeals  to  a  higher  tribunal"  ""p*™' 
irere  r^ularly  admitted  on  the  same  conditions  and  in  the  same 
forms  as  in  civil  process.'^    Even  a  third  party  might  appeal  in  Thini  ptnr 
£»vor  of  the  convict,'*  who  could  not  repudiate  this  benefit.    Not-  ini?lit»p^»i 
withstanding,  however,  the  fevor  thus  shewn  to  persons  under  J^J^^^' 
sentence,  there   were   cenain    high   crimes  and   misdemeanors,  net. 
where,  by  reason  of  confession  or  undoubted  proof,''  no  appeal 
and  no  delay  in  the  execurion  of  the  sentence  was  allowed. 

§  2486. 
Pardon  by  the  prerogative  of  grace  appears  in  the  republican  Piraonorgnce. 

'Val.  Mji.  i,   7,   9t    Lit.   14,   i6i  •  Zoium  7, 15;  A.  Cell.  N,  A.  7,  19; 

Soet  Octal.  14.  IJT- 16.  3.  j!f  60- 

»  Poty-  6,  6,  j!  {36)  i  FroodD.  I.  c,  4,        "  CSt.  Philip,  i,  9 ;  Ceib.  Crim.  Proc 

I,  M.  9-  3*7-39»' 

»Polyl>.  6,  j!  (36)j  Vil.  Mm.  1,  7,         "  4  1368,  h.  op;  Walter  L  c.^  33,, 
15.  "C.Th.  II,  30,10,  J7,  s8,  6ii  C7, 

*  Amm.  Marc.  15,  i.  Si,  29. 

•P.  49.16.  3.%  I,  10  J  C.  9,  41,  Ij  "a  7,61,6,53;  H.  Hi  0.7,65,7. 
ActaS-Tnaich  1.  "  P.49,  i,  6;  P.  49,  4   -   '- 

•P.  18,  3,6,%  6j  P.»9,  I,  n,  pr.(       "P.49. '.  i6j  C.  T 

P.  jl,  ii,i,ii  C.S,ii,  13.  7.3'.33i  CTh.  9,  + 

'  Ut.  3I,  i%,  60.  10,  I  i  C.  Th.  9, 14,  I, 

•Li*.  16,  j;  QciaVal.  14.  C.9,  il,6{  Cg,!})' 


itv  Google 


702  THE   ROMAN    CIVIL   LAW. 

ConMnctin  b;   pcHod  in  the  (oTta  of  recall  Irom  exile  by  popular  decree ;'  du  ii 
the  peo^         jj  jjj  inipossiblc  Supposition,  that  the  tribunal  which  had  |kd- 

nounced  the  sentence  was  competent  in  this  behalf,*  though  it 

is  hardly  probable. 
Dinoon  of  Under  the  emperors,  pardons  naj  be  divided  into  two  Qt^ 

£c*°°ne™r     g*'"")'  ^^  f^'  consisting  in  a  species  of  indulgtntia  for  in  iotin 
lodni^edi^*^      class  of  cHmes,  whereby  the  peiuln  was  remitted,  in  respect  of  i 

matter  in  which  sentence  had  already  been  pronounced,  or  wben- 
Sttjug  FR>c«B.  by  the  proceedings  were  stayed  in  a  Hi  ptndins^  or  by  rcsuniDv, 
RadtBdca.        t£g  effect  of  which  was  to  annihilate  the  offense  and  the  senttnct, 

and  restore  the  pardoned  person  to  his  former  state.'    Thii  it 

the  effect  of  a  pardon  in  England,  and,  indeed,  in  most  countiicL 

■  LIt.  5,  46  j  Cic  Pint  CSc.  3J  i  Ka  *  C  ;,  ix,  9  {  C  9,  51,  1,  5, 7,  ;i 

CMt.  10,  >.  C.  9i  43,  3  i  C.  Th.  9,  3^  de  inUpK 

*  Val.  ida.  5,  4,  7.  cnm, 

■WtlitrLc.  &  Sio,  n.  M3,  ibi^.  dt.  •  P.  4J,  19,  17,  pr.  j    C.  ji  j:>  >i 

plochnnim.  du  BtgiucilicaDp  ncht  (Er-  P.  4!,  aj,  i. 
lin|aii!4S)S«. 
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EPILOGOS. 


Ths  Author  has  endeavored,  In  (he  preceding  work,  to'  give  an 
outline  of  the  Roman  Law  in  such  a  form  as  wiU  guide  the 
student  in  his  researches  through  a  period  of  1310  years,  from  the 
foundation  of  Rome,  B.C.  753,  to  the  date  of  the  last  Novtlla 
Conititutio  of  Justinian,  probably  about  566  a.s.  He  has  also 
glanced  at  the  fate  of  the  Roman  civil  bw,  with  the  view  of  shew- 
uighow  it  enters  into  the  juridical  system  of  modem  nations. 

The  leading  characteristics  of  the  original  law  of  the  Roman 
State  consisted  in  the  reality  of  every  proceding,  and  in  those  pro- 
cedings  being  conducted  orally  and  publicly. 

The  next  step  was  definite  legislation  under  the  Decemvirs, 
which  consisted  in  a  codification  and  extension  of  the  then  existing 
laws,  with  such  amendments  as  were  suggested  by  the  experience 
and  practice  of  the  Roman  judicial  officers,  improved  by  the  ex- 
perience acquired  in  foreign  countries. 

The  next  step  consisted  in  the  introduction  of  tbz  Retimes  juris, 
having  for  their  object  the  shortening  of  the  process  by  the  abo- 
lition of  forms,  now  no  longer  of  the  substance,  whereby  much 
was  tacitly  admitted  to  have  been  done  which,  in  fact,  had  not 
been  performed  I  this  curtailment  was  rendered  possible  by  the 
advancement  of  learning,  and  with  it  arose  the  facility  of  reducing 
to  writing  that  which  theretofore  had  been  purely  oral. 

Senatut  censuha  and  pitihcita,  passed  from  time  to  time,  tended 
to  render  the  details  more  positive,  and  the  effect  of  legal  proced- 
ings  more  equiuble  and  operative ;  indeed,  during  the  republican 
period,  the  gradual  tendency  to  equinr  is  very  strongly  marked, 
as  giving  relief  against  the  stern  and  unflinching  rules  of  the 
strictum  JUS. 

Towards  the  termination  of  the  republican  period,  we  remark 
the  increased  stringent  of  penal  enactments,  so  that  while  civU 
remedies  were  rendered  more  equitable,  punishments  for  criminal 
ofFenses  became  more  severe,  and  in  this  position  the  Roman  law 
remained  until  a  late  epoch  of  the  imperial  rule :  equity,  on  tJie 
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one  hand,  graduaDy  assumed  a  more  dominant  influence  in  dero- 
ration  of  the  itrictum  jus ;  while  lenitV)  in  the  criminal  branch  of 
uie  legal  administration,  was  insensibly  superseded  by  increased 
severity. 

At  the  epoch  at  which  the  seat  of  empire  was  transferred  to 
Byzantium,  a  great  change  is  perceptible  in  the  Roman  law. 

Civil  procedure  was,  indeed,  simplified,  and  its  formalities  still 
fiirther  retrenched ;  and  although  stripped  of  its  popular  character, 
equity  was  still  more  strongly  recommended  to  the  civil  magis- 
trate ;  but,  on  the  other  huid,  many  acts  were  rendered  crimuiat 
which  had  not  been  so  thitherto ;  and  the  penalties  they  involved 
most  stringently  inforced.  Every  thing  was  now  i«uced  to 
writing,  and  oral  procedure  was  almost  intirely  banished  from  the 
Byzantine  forum. 

The  vast  extent  of  the  empire,  the  diversity  of  persons  it  had  ■ 
become  necessary  to  invest  with  some  sort  of  jurisdiction,  the 
difficulty  of  finding  duly  qualified  persons  to  administer  the  law, 
and,  above  all,  the  utter  absence  of  any  one  work  to  guide  the 
judges,  gave  rise  to  a  great  want  of  uniformity  in  practice ;  and 
each  followed  his  favourite  legal  author,  or  the  decision  laid  down 
in  the  particular  works  which  he  happened  to  possess.  Thus 
a  great  conflicting  of  decisions  arose}  nor  can  there  be  the 
slightest  doubt  that  the  great  increase  of  these  anomalies  was  one 
of  the  principal  causes  moving  Justinian  to  introduce  a  unifbrmi^ 
of  law  and  process. 

The  Emperor  undettAok  the  work  of  codifying  all  existing 
imperial  constitutions  and  laws,  so  as  to  avoid  as  far  as  was 
possible  the  dilemma  which  arose  out  of  these  conflicting  de- 
dsions ;  and  in  performing  this  arduous  undertaking,  the  imperial 
commissioners  appear  to  have  taken  the  edict  as  their  model.  He 
enacted  Finality,  but  infringed  this  self-imposed  rule  by  his  later 
constitutions,  many  of  which  intirely  repealed  portions  of  his 
previous  enactments.  He  died,  however,  in  the  vain  persuasion 
that  his  successors  would  respect  that  finality  which  he  himsdf 
had  been  the  first  to  disregard.  Maimers  and  customs,  however, 
continued  to  change,  and  a  Greek  empire  required  a  Greek  code ; 
thus  the  Basiliks  and  other  compilaticms  arose,  founded  iiuleed 
upon,  but  in  many  instances  departing  from,  the  principles  of  the 
great  Byzantine  law-dver. 

Justinian's  works,  however,  and  the  previous  code  of  Theodo- 
dus,  had  gone  fonh  into  Europe,  and  formed,  among  d>e  then  bar- 
barous tribes  of  the  continent,  the  positive  basis  of  the  now  local 
laws  of  at  least  half  the  civilized  ^obe ;  nto  perptfua,  for  that 
which  is  founded  on  sound  logic  must  ever  bold  its  ground  a^nst 
inequity  and  empyricism. 

It  is  curious  to  observe  the  same  tendency  in  English  taw  and 
in  diat  of  the  continent,  which  is  so  striking  in  Roman  juris- 
prudence— the  tendency  towards  equity — a  natural  consequence  of 
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advanced  civilization ;  but,  on  the  other  hand,  wh3e  the  cnminal 
law  of  Rome  gradually  increased,  that  of  England  has  decreased 
in  severity  |  thus,  in  so  iar,  the  civil^pnd  criminal  jurisprudence 
of  Great  Britain  have  progessed  in  the  same  direction;  and 
although  the  categoric  of  criminal  offenses  has  been  extended,  the 
punishment  of  them  has  become,  firom  day  to  day,  more  lenient. 

With  these  general  remarks,  the  Author  closes  his  work  on  a 
subject  which  has  occupied  his  attention  during  half  his  lifetime ; 
and  he  dismisses  it  with  the  hope  that  his  labors  in  a  field,  hitherto 
almost  untouched  by  English  writers,  have  not  been  altogether  in 
vain,  and  may  prove  to  others,  as  they  have  to  himself,  a  means  of 
valuable  historical  information,  and  profitable  occupation  in  leisure 
hours. 


On  St.  Andrew's  Day, 
MDCGCLlir. 
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PiuUuB,  %  1114. 
p<enalc*  CI  deliclia  priialia, 

D,  %  1215. 


eootoi^  between  lini- 
tallOD  of  jDj  ^gnoiii  and 
pemraal  Ktuo  for  the 
Taloe,  S  >iii. 

depodd  DUKTihiUa,  1115. 

■erti  comipti,  i  11x5. 

de  dejecda  et  emini,  ^1115. 

de  ddo,  %  i»5l 

pinul  indictmena,  \  1116. 

all  acikiD*  popeliiMed  bjr 
Utit  conteaauo,  %  1117. 

aedona  which  paa  to  ban, 
^ iiis: 

lie  againtt  hein,  j  1119. 

Engliifa,  1130. 

priaciplt  of,  Thibaot-i  new 
of,  S  M>6. 

priociple  of,  difference  be* 
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AstuNH^  en  corral  tdpiktiaM,  contil  debcon, 

CTediCDii,  ^  107S- 
■  ■  M  acmiimr  contraM,  ^  tot^, 

on  Tcriul  coBEncO,  %  ao7i. 

^— ptnoool)  «th  that  nDte  the  oODtral«f 

ottia*,  S  llS7> ' 
——  Bnetonin,  conld  bt  tried  bdbre  an  uIn- 

tct,  i  *tes. 

■    '     nal  uid  penoul  dinooa  of  the  ludnitei 

tni  bf  Oiiin,  ^  1013. 
i         wbicli  do  and  de  sol  lie  in  Kliduni, 

Acti  inromul,  not  penal,  ^  1II9. 
-^—  ipn  jere,  Talid,  f  io|6. 
ActDi  lerum,  tcnn  dme,  nnimei  and  winfer, 
unittd  brClaudiw,  icMoced  bjrCalbe, 

Addicdo  in  diem,  wlu^  %  1(51. 
Adjudicatio,  ^  loix. 
^fUminiMrring  Iotc  drJoka,  ^  I447. 
AdminiKntio   hendintii,  obligitiaiu  of   ad- 
P)liu«ntDr,  ^  iJjS, 

"      ■  ■ — ' — ■■■■  ■    ronedj    by    action, 
4  'T?T- 
AdlcnpD  (Mmc,  ^  I W  I. 
Adaeroc  in  acda  a  IJbenli  ciaia  a^uinkot  Is 

Adaenon  Gbcrlalii  in  acbo  u  libcnli  «*■•>, 
why  DBccBary,  Jiatinlan  roaka  tbem  op- 
tional 4  xo+S' 
Adiignaiia,  vhit,  ^  1751. 
Adolieiiun,  carif  law  «f,  ^  14*4> 
AdnllEiy,  laHet  Ixwt  poniahing,  \  *^tf. 
'AdTcnaria,  or  dajr  bnnh.  ^  loSo. 
Adneat^  trnpitrmt  of  by  fcaWt,  ta  h- 
'-la,*«>09. 


i 
aeii 


aeqeana  at  law,  tbe  aadorn  tf^  of. 


te  body,  IJKjl,  (  1109. 
— ' juridtul  of  tM    repubhcan    period, 

iCdiki,  imperioB  and  jvriadictia  of,  %  1984. 
.^EdJlirian  edict,  ^  10S7-S. 

—  HDOunt  of  dantagca  in  caae  of 

actio  de  piuptrie,  ^  >noo. 

i    ■ jiiiadictioa,  ^  njif- 

jBnnuin,  aeeaant  o(,  ^  i}46. 

and  the  fiacaa,  4  1685. 

A|a^,  Ea^ind,  daabl  if  action  would  lie  mi 

a  gratuitoui  let  of,  ^  1744. 
Agenla  traded  on  dieir  own  account,  ^  IJ^- 
Agei  publicui,  when  not  found,  ^  16J5. 
''■,  analogic  of,  ^  1707. 


middk  ^,  §  tU7. 

bi^af  Coland  tu,  %  1619. 

^^^^^  righla  of  [iniTHnr  of,  Co  ivhom 

belong,  $  1698. 
n  in  later  tinea,  §  l<)94- 
-^  none  before  OcUvian,  199^ 

—  not  confined  to  loj  claa,  %  '994' 

-  or  ptnd  in  eatlj  limea,  %  [994. 

- pnetorium, action  liirdeftcing,^ aiji. 


Aleatona,  ^  ti^fi. 

Alienitia  judicii   (niCandi  CM>a  (mdlalia), 

^1063, 
judidi  mntandi  caoaa  facta,  f  1I7). 

■  '■'  ■■   to  heir  p«unnipti»e,  ^  1704. 
Alienator  liable  for  fia^  ^  1705. 
Altercalio,  |  H54- 

-(in«i«iti).i«ja4. 

Amnotics,  geoetal,  ^  >4i4- 
Ampliario,  ^  145S- 

(adjoiunmcot)  m  miI^  ^  c^H- 

*-■ ~^',  lex  Julia  de,  %  1409- 

oSenaci  againit,  \  t%9S- 

Antapocha,  a  priTau  tutnnient,  ^  s]  J4. 
Anea-denmilral  period,  4  ttSj. 
Apocba,  or  rceei^  ■  prime  initnunent  not  to 
'  be  confimaded  trith  acoaptJIIaAn^  (  X%-j^ 
Apoatacf  puniihed  bf  Uo^cm  law,  ^  1401. 
ApoatolK,  letteia  ittmi^aTj  In  Ippola,  ^  1 J70. 

Appeal bythiri  futf  qitait  cnoacMof  COB- 

Tict,  %  HlS> 
cateairhkh  fend  none,  >ai)edicillKRin, 

from  awBUt  U  the  people,  S  >4S;- 

Appeak,^«j<8. 

■'  '■  ■    BgainK defi^n Kntance^  S  >)7^ 
.   oimioal  u  the  peofle  and  mIom), 

U  the  nwrincei,  ^  1570. 

IlBiitatkn  tt,  ^  lU). 

lotricted  totin,f  ajTi. 

— —  te  the  cmpemr,  {  n^J. 

■  I.    I  onder  the  RoaUDo-BTaan&ie  aajiit, 

^1369. 

raattoa  penalCy  ftr,  f  *J7*- 

-«■■-■■-  when  they  i^glit  be  aude,  ^  sl7a- 

AquK  eapat,  definition  of,  ^  sjoi. 

— •« fgni  htterdictio,  ^ «4al. 

Aqua  qootidiana,  KMin  and  hibcran,  ^  lioi. 

Arii9ccr  inaet&aBaberaefidd,  ^ai6t. 

Arbicraiiz  actionea,  ^  >i64. 

and  boncfidB,diBli»ctiaa 

betveen,  ^  iiU. 
Artiltri  judged  lecundam  cqmtalm,  ^  t994. 


of.* 


en,  ill 


And  In 


the  more  modem  Roman  la^  ^  loSo. 
Amda,  vide  Hanaptcea. 
AiTCic,  how  enJbned  by  impeiial  Bcmenett  te 

■erinatM<s,^^j. 

in  aeriooi  and  maoiteit  crunea,  %  H^S- 

penonal,  reibhlion  rf'  mankipat  m^h- 
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of  dw  criuDiTiri  apitile*, 

Arrha,  dafat  of,  f  ■64<. 

AmoIo,  minor,  law  of  Enghmd,  ^  1948. 

Abudiu,  Sicarii,  ^  1416. 

Abo  and  toCerca,  reUtiTe  nhM  of,  f  I99i. 

Aiiemont  of  llie  pnitor,  ^  igSg. 

itipend  gnnled    to,    by  Impeitir 

Aleiuder,  ^  iggg. 
AMCMorinm,  the,  f  14.59. 
the  Gcniuui  md  Pnuntn  uuiogTi 

AMguneae  of  TiadkiK,  ink  for,  ^  1016. 

AltDineyl  at  lav,  ^  1009. 

—  (or  cognitorei),  chot  flW  btroduE- 

lioQ,  ^  iioi. 
Aiic6a,Ble  ippliEalik  A)  printc  iatolreDcia, 

Anifm,  duage  is  deaomiiutioa  of,  ^  iSij. 
Atobcbc  of  fmpertjr,  ^  toit. 


~   Jbrfcit  of,  ^loii.        '    • 

■  Ibr   falfilmcnt   of  judicaAm,    bat  jM 
■Imyi  required  bj  later  Ia«,  f  1110. 
{moBal  pnndple  procrvcd  in  England, 


m  Cautio  and  Satiadatio. 
Lcn'  accoura,  actio  dc  edendo,   right  to 
ioipcct    book),   and    to   dnnaod   an 
«Koant,S»i7l. 

aod  nic,  acoptaocc,  ^  t66o. 
to  the  ■" 
dan  law,  |  i6&>. 
dcfioition,  \  1660. 
dcliraj,  or  Tiatiaa  of  pOMM- 
Boo,^  t66]. - 
howm»  be  concluded,^  iMo. 
iopUad  cooMM,  i  iWi 


4  V3>- 

<  tDwhomall 


7*3 

I   egeKMb, 


• —  divitjonia,  foiiaded  0 

Hadrian,  1 1078. 

Zngliih  law  coincidence  of,  f  tojS. 

-~'  — ■  ordinh  of  Juidnian,  i  ififjl- 

Bethnunn,  on  the  querela  Inoffidod,  S  i99>- 
BiguDJe,  %  141;. 

Bill,  the,  in  onr  equity  conrts,  pntented  by 
way  of  petition,  5  1985, 

—  of  equity,  Englnh  patti  of,  \  lolj. 
Binh  iuppoiititioui,  a  nlnim,  ^  1413. 
Btihopa    aiaitted   in    the   luperridon   of   the 

pritoni,  ^  1466 . 
Bona  file),  tee  6dci  and  actio. 
gradual  intredncdon  af,  hito  xctiona. 


m  poaewo,  J  1794, 


in  of,  ^  «ii9. 


venditioak  Getio,  %  loax. 

Boolc-lceeping.  our  art  of,  through  the  Italtani 
tram   the  Romana  (aee  note  %,  p.    391),  - 

Bounduid,  dtduon  of,  Zngliah  lyiteaii^  I179. 

of  latalea,  actio  finhun  reguDdoram 

applied  to  pnedia  ruKlca,  %  1179. 
Branding,  %  1476. 
Bribery  aboliibed  in  Rome,  \  1404. 

parliaoienttfy,  ^  2403. 

Bnishtry,  ^  1S9S. 

Roman  law  of,  ^  1B9S, 

Burial  alive,  S  >475- 

Enriiab  and  foreiiii  puiUeli,  ^  iilt. 

right  of,  %  1187. 


Cidncfarii,  lei  (Papia  Foppai),  1  a  1*4. 
Caliunnit,  branding  for  luppionon  of,  \  146]. 

definition  of,  (  aijil 

f^i..mnii>  caoH  (Scan.  Plandtnum),  %  1049- 
Caluniualni,  i^t  eoMtitotalj^  >IS7' 
Calnnana  acdo,  f  aiSt. 
CkodJdaCBt,  ^  1404. 
Canon,  wlut,  %  1093. 

emphyteutic,  detelt  of  payment  of, 

^1709. 
■  ■  cannot  be  incteaMd  or  de- 

eitaaed,  #  1697. 
-                           —  difien  fiom  rent,  %  1697. 
^^— ^^ fbrfiinirefbrnon-payRient 


obligati 


. Vinniui'iopinion,  j  17I0. 

Ci^tal  joria&doo  of  aeDate,  f  1381. 
■  (rora     Jdnga     to     conaula, 

f  ■!>■ 


by   pterail    authority, 
(•Jlo. 
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Qtpial  (nnuhnum 

fcnti,  ^  1986. 
Cipidi  demmurionii  Bctio,  ^  iom. 
C»ricaturej  puaijbable,  4  1143. 
Catmen  injuri^bm,  1946. 
Carticn  of  goodt,  §  ii6i. 

. UaWlity  of,  by  Englkh  hw,  %  (975. 

Cah  and  credit,  $  1648. 

Cam  fonuinit,  $  1675.  • 

CaliliDtt  ^  1410. 

CiCo,  C.  ^  >40g. 

Cinle,  fine*  in,  aamiaal,  ^  I473- 

Canilui,  ^  1410. 

Caupo,  who,  ^  1971. 

.  UiKlity  of,  1971. 

Caopomi,  pleaa  in  anawer  to  acdom,  by  ^  I974. 

remciiio  againIC,  i  I974. 

Caiur,  acbitnric,  ^  1994- 

bonE  tid«,  1994- 

Cairn  juUa,  io;6. 

Caiua  infciior  per  foraoulam  et  •ponuonem, 

befon  a  dngle  judge,  §  199I- 
Cautio,  a  priMte  inimimen!,  ^  1334. 
.^-^  municipal   migUtiatn  bave    delegated 
power  to  decree  a,  ^  1307, 

dirani  infecti,  ^  tioi,  IJ07, 

^—^—..^^—~ to    whom    competent, 

I,  »30». 
^^__-_— ^-^^^  preferred    before    legit 

Mtio,  i  1991. 

'     «r.,Sl309. 


-  indebita  for  tegaciei,  $  1793. 

-  de  judiiio  uiii,  judicaiucn,  v 
'      generally  ;ncludi 


>lvi,  litii 


judlcimm  liid  diKontinued,  $  131S. 

tpecialitiet  concerning  in  noiil  actioiu, 

4«I4- 
Cemotiniu  and  Manliui,  ^  1408. 
Ceoiui  aucacd  according  to  quiriliaD  property, 

S  '99*- 
Centum  viral  court,  diitmctlon  belweeo  ksuodci 
procribunali  and  de  piano,  J  1991. 

.  r  had  no  jurisdiction,  ^2393- 

firtt    conidtuiioa    0^    Nie- 

buhr'a    en^ncDua    o^iiioa 
(note  1),  (1951.  ■ 
I     .    I  held  originally  in  the  Bitti- 
lica,  j  t99i> 

i modlBcadoni  of,  $  I99i>  . 

■  —  —  number    at   many   a)    180, 

■  "■'■■ '~  origia  refen«d  to  the  lei 

JGbntia,  probably  identical 
Titb  theienali,  $  199  r 

■  ■  ori^   oC,  referred    to   Cbe 

thirty-fire  tribes,  %  t99>- 
i.i  . .  prctor  prendent  of, ^  i99i< 
...  I—  Bt  with  open  doon,  \  1991, 

— —  —  under  the  empire,  diiided 

into  foar  diumct  conulia. 


lit  affccttd  by  die  InriiiiW 

'  analog  is    Engliafa  yam- 
prsdence,  $  I99>- 

-  bunnen  of,   tianafeircd   to 

pnetot,  %  1991- 

catea,  %  199a. 

-  GompeliDCy  of,  i  1991- 

'  effeci  of  actio  publiciina  c% 
5  "99»- 

-  effect  of  fimiiala   petiuna 

on,  ^1991. 

-  (cographjcal  juQHUctaDD  o^ 

S  '"V  , ,.  ij       „ 

~  no  proof  of  III  base  a  cent 
of  appeal,  f  1991. 

-  objecdoB  of  oHjna  to  aff  car 

in,  %  1991. 

-  Teihodelled    by   AofiaiB, 
^1991. 


^LT-.- 


Cmob, 
aperler* 


carding 

Centumnn  fiiimed  a  coilegiom,  %  199a- 

not   Dupatratua   cun   jua£c- 

tiiae,  butjudicc*,^  ■991- 
Cetta,  %  1674. 
Ccrtum  pretiun,  %  1643. 
CnutHlity,  rSquirementa  of,  ^  1760- 
Ceaio.  what,  (,  1754, 

legitlation  upon,  ^  ■7S4' 

Ceaoon,  effect  of,  ^  1757. 

how  can  be  effected,  ^  I7$6. 


propeny,*  r7ss. 
of  nghl  of  action   L 


of  nghl  o 

utilia,  i  taxi. 
■■  Toluniaiy,  campalaory,  or  by  i^cniien 

of  law,  \  1754. 
CeMionaiy  cannot  grant  aemcea,  {  iH^. 

proof  of  capacity,  ^  1754. 

Ceauooaric),  who  can  be,  $  VS9- 
CbaldeaD),  viA  Haiu^ce^  and  i  >4'9- 
Champeny,  Rodud  aoalogie,  j  ijai. 
ChitdKn,  boue,  remedy  for  the  ddkn  o( 

h  »'9»- 
ChirogiaphaiD,  a  unilacaal  kct,  ^  lott. 
Chirogtapha,  $  loSo. 
— 1 in  caK  of  percgrini,  |  lotl. 

aa  teceipta,  %  1084. 

Chnititni  not   more  peiaecuted   tbu  otbct 

Dononfonuioi  aecti,  ^  >400. 
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compctEncj  of  the  ccnEumTin]  court  u* 
amloed,  ^  1991. 
Cicero  on  judicia  Ic^dnu,  ^  t^i'J- 

!am%e   in  dudnguiihing  jndicia  icricti 

jurii  ind  iibitniu,  iIid  arbitria  uul 

juilicu  boDK  Gdei,  ^  xi64. 
Gnda,  Is,  ^  1109. 

fSicoit,  or  coDTcntui,  ducandDued,  §  i}44> 
CilsEio  by  the  crier  of  litigant),  ^  loii. 
'  filed  nile  for  fee*,  ^  1356. 

■"  ■  how  made,  lee  note  5,  $  km  3. 
CitatioD,  form  of  aaiwuiog  to,  f  xoii. 
Cide*,  caniog  of,  ^  iSE}. 

-  ficderated  ud  free,  their  criminal  jutu- 

dJctioD,  %  3J94. 

CloX]',  ^  164^ 

Cterki  in  holy  ordert,  trial  of,  $  i}95< 

1 priTilejea    mlhdiawn  by 

Vaicndnun,  $  119;. 
Closes,  dcKriptJDD  of,  ^  2309. 
Cloditu,  P.  Scitiui,  1, 1420. 
Oodka  accepd  et  eipeoii,  or  ledgen,  admitted 

the  Engliih  practice,  $  20S0. 
Ccilebitaria  lei  (fipia  Poppn),  ^  XI14. 
Co-lreighten,   implied    contract    between,   to 

indemnify  each  other,  ^  1805. 
Coc<>>t)°aea  eitra  otdinari*,  ^  2360, 1397, 
Cognitarea.  their  intioductioa,  ^  1101. 

cauKof thcirdioppeuaoce,^ixaj. 

■  .  -  undo    racihabidooit   reijuiied   of, 

I  idmitted   in   livor   of  deiendent 

formula,  f  aio;. 
■  ■  peiMni   incapacilaled    to   act   aa, 

Coiiuse,  Roman,  %  1S15. 
eopfcr,  value  of,  ^  1815. 

eaU^  i8»i 

iil,a,6)  iSij. 

Coina,  R«man,  ihe  then   relidve  Talue  of, 
*  •"!■ 

-  TMbaui  1  errar  at  to    intnnuc   value, 

■  S  ii«s- 

plate,  %  1I15. 

CoisiDg  In   England  and  Olhoman  empin, 

penally  of,  ^1411.  • 

Colljrbul,  or  agio,  $  1825. 
Colcnii,  Ihcj^  1681. 

'•  escaping  fnim,  $  1682. 
—~-  iawe  of,  bf  whom  claimed,  %  liit. 

iatue  of,  mixed  procreation  of,  ^  i£8t. 

marriage  of,  ^  iGSi. 

nature  of  tennre  of,  $  l6g|. 

■     object  of  introducdon,  i  16I1. 

the  pricicly  office,  ^  16B1. 

aaa  puniahment,  {  i6ti. 

who  reiponuble  for  poll-IU  ol,  §  l6Sl> 

■  -~-  by  tntiinder,  %  i6Si. 

-~-—  and  emphyteuni,  ^  1691. 


IX.  71J 

Caloni  otmanicipea,u>eor  promtiini  to  pay 

civil  burthen,  §  (793. 
■  who  could  not  eject,  \  i6tl. 

why  introduced,  ^leSl. 

Colonial  icatiu,  ori^n  of,  $  ifigi. 

Comitia  deprived  of  penal  juriidicdon  under 

Auguatua,  ^  1393. 
Commodad  actio,  ^  2^7* 
Commodataiy   (actio  commodad]    aoiveraUe 

for  dolui  culpa  ec  diligeotia,  ^  2067. 
Communio  bonutum,  ^  1779. 

culpa     ia    contract    of, 

Colnpenntio,  what,  $  it43. 

— —  effect  of,  ^  1843. 

i     -  from  what  penod  duet,  ^  1(43. 

—^  (actio  depend),  %  2o£S. 

fint  legaliaed  in  b.  f.  actiooa,  by 


between,  §1171. 

-  operadve  offect  of,  ^  1S4S. 

-  pleadable  in  bankruptcy,  {  1849- 

-  reciproca]  debts  when  not  plead* 


ttatet  and  municipal  idea,  §  1S49. 

when  not  pleadable,  ^  1849. 

Compertndinano,  f  2453, 

Compovcio  attempted  before  action,  ^  looi. 

Conceaio,  what,  i  1441. 


Coifdlcda,  ^  1:      . 

a  personal  acdoo,  J  1051, 

a  legia  acdo,  founded  on  tbe  Uw 

connected  with  it,  ^  2051. 

ex  lege,  ^  1051. 

aleatorum,  limiladao  of,  f  2109. 

quiremenH  of,  $  179B. 
medy  when  c 


f 1799. 
;; {2054,2116. 

-  cerD    and    incerd     ei    Kipulatu, 

%  1073.  »<^4- 

-  cetti  ex  chiiogiaphi,  requiremenn 

of,  ^  2ogj. 
•  contra  actorei  plin  petentet  founded 
on  a  conttitudoa  of  the  Empcior 
Zeiia,^iciSi. 

-  contra  eiecucom,.}  1051. 

-  de  eo  quod  certo  loco,  la  Actio. 

-  ei  chlrographo,  ^  2080. 

-  ex  lege   differt  fmrn  the  actio  in 

factum,  ^  1051. 
-ul^.,S20.0. 

-  ei  moribut,  ^  20ja. 

-  fiiniTa,  $  1908. 


11,  Google 


win,*  11 J  J. 
Id  aaomahni  dunaer,  DOW 


J.'TK- 

-  nb  iiyuMan  ciMUB,  )  I979> 

-  ob   twpea    qowei,    bcrw    uitet, 

*  '"5-  ,       . 
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Vilehi,  conrinnJ  I7  lex  ScmpiiB, 
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-.     .  ■'  penagc  nindi    m  judido, 

I     ^        judicii  luapetti,  ff  1138' 


^  »»S6. 
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to  niumriTi,  ^  14C9- 

^ —  wbert  maur  crediton,  %  ■364. 
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FlGo*  bniiliai  and  acrrul,  ^  lSl£. 
Fiaa    ancientlj   aacaed    bj    recupnacoie^ 
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Fraudulent  dec,  what,  §  1896. 
Freemen,  torture  of,  under  emperon  eauap- 

tiona,^a4!T' 
Freight  and  charterparties,  ^  >8o8. 
Prcighten,  remedy  of,  againtt  owneti,  ^  iSii. 
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-  Querela     iooffitl"   «»■ 
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-  deiinitio 

-  direct  and  Indiiict,  ^  1944. 

'  enaminationafthe  meaningof,^  1943. 
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Reference   in   ^ngliib    practice   panlld   witll 

delegation  of  autbority,  %  1994- 
Regnting  and  fortttalUng,  ^  1409> 
Rd  aUeue,  ^  i6]8. 

-  >Dguluia  cammank  adminkcntio,  ^  1778- 
Rclationei  in  appcali,  %  i}70. 

ftdeplio,  $  14S1. 

competencf  of  judge  Co  inflict  |  *4tl. 

did  not  invalre  confiicatio,  |  a4Sl. 

tunr  difleia  lioin  ciiiium,  f  2411. 
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■ taut  duradoa  of,  )  1677. 
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R«nt,diniaintfbr,Vl3II. 
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-what  formerly  (enned,  ^  1895. 
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actio  pro  «orio,^ili4. 
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definitioD  of,  {  1716. 

diSereat  Icindt  of,  |  1716. 

■     duaolqtion  of,  1  1733. 

■  dnty  of  retiring  putoer,  {  1733. 

eitraotdlnary  privjtte  eipeniet,  1 1731- 
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howdiflersfirom  icorponition,  4  1715. 

how  may  be  comdtuted,  J  1717. 

non  qiueMaarU,  ]  1716. 
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' —  obligationi   ai   regard   third  paniei, 
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or  paitnenhip,  {  1715. 

petpMua,  (  1716. 

priociplHof,  ^  1716. 

'  priMCi,  }  1716. 

profit  and  Ion,  ^  1716. 

pnblii,  !  1736. 

quattuaria  dve  negodatoria,  $  1716, 

■   remediei  ariung  out  of,  ^  1734, 
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ipedilii,  S  17*6 
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and  liabiliiia  of  part- 


Socii,  i  1669. 
Sold»n,  §  1640. 
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moTablo  and  moTetblei,  §  iSji- 
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moonr  nyment,  ^  1815. 
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reiiipulitio,  ^  1377. 
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State  domaini,  origin  of,  {  1679. 
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note,  pp.  541-3-4. 
ScpDlaQD  AquiLana,  Ij  iSji). 
Stipulation,  ^  1650. 
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ptojecution  of,  opening  of  can,  ^  1319. 
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